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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TROY OLRICH,
Petitioner, Case No. 16-cv-11603
Honorable Laurie J. Michelson
V.

LORI GIDLEY, Warden

Respondent.

OPINION AND ORDER DENYING PETITION FOR HABEAS CORPUS [1]

In 2013, Troy Olrich was sentenced to fiuears’ probation, which included spending a
year in a local Michigan prison. While Olrich svatill in prison, an on-again-off-again friend
asked Olrich to stop contactingrh&et Olrich called her 60 time# state trial judge found that
this conduct violated a Michigastalking statute which, in turn,olated a condition of Olrich’s
probation. Thus, Olrich was resentenced to at ldmse and at most sevand-a-half years in
prison.

Olrich now seeks a writ of habeas corpus fritls federal court. His only claim is that
insufficient evidence supports theat trial court’s finding that heiolated the stalking statute
(which is the sole basis for hgobation violation). As will be explained, the only time Olrich
presented this claim to the state courts wasa imotion for peremptory reversal filed in the
Michigan Supreme Court. The state high couniel@ the motion but dichot say if that was
because the motion was procedurally improperecabse it lacked merit. The former possibility
leads to a procedural-default ayss, the latter a merits one. As it turns out, both analyses lead

to the same place: the dehof Olrich’s petition.
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l.
A.

On June 13, 2013, Olrich was “placed on fixears’ probation” for aggravated stalking
and third-degree home invasion. (R. 7, PID 119-20.pa&d of this sentence, he received 60
days in prison on the stalking charge and 10 mantpsison on the home invasion charge. As a
further condition of his probatio®Irich was not to violate anplichigan law. (R. 7, PID 179—
80.)

In September 2013, Olrich, whigill in prison, was arraigmeon two counts of violating
his probation. In the count that is relevdmgre, Olrich was accused of violating a stalking
statute, Michigan Compiled Laws § 750.411h topbecise, by repeatedly contacting Katherine
McMahan from prison.§eeR. 7, PID 131, 175.) Section 750.411h prohibits “a willful course of
conduct involving repeated or continuing haragsnté another individual that would cause a
reasonable person to feel tereed, frightened, intimidated, traened, harassed, or molested
and that actually causes thetiin to feel [that way].”

Some of the evidence introduced at the ptiobaviolation hearingndicated that Olrich
had violated § 750.411h. In particulsfcMahan testified that while sthad visited Olrich in jail
from the end of 2012 through April 2013.(R PID 204-05), sometime around April 2013, she
sent Olrich a postcard stating that he dat need to contact her anymore (R. 7, PID 205-06,
212). McMahan also verbally tol@Irich not to contact her gmore, although the precise timing
of that communication is uncleaiR. 7, PID 206.) But Olrich psisted: aftelbeing placed on
probation on June 13, 2013, he called McMaba times. (R. 7, PID 189.) McMahan recalled
being “very aggravated that he contidut call.” (R. 7, PID 207.) And in August 2013,

McMahan received two postcards from Olriche@aid, “love you bunches,” the other, “together



forever.” (R. 7, PID 220.) Shortly thereafter, Mahan obtained a personal-protection order.
(R. 7, PID 200.) She testified, “I have a son ahband it was very, very upsetting to him and |
was—I was trying to prevent whéimoy was released a persofade to face confrontation. Most
of all  was—I had made it clear that | was fireghwith any type of friendship and he continued
to attempt to contact me.” (R. 7, PID 202.)

Other evidence introduced at Olrich’s probatviolation hearing cut the other way. In

particular, McMahan testified that there were prior occasions in their six-year friendship where

she had asked Olrich not to contact her anyrbateafter Olrich persisted, the friendship would
resume. (R. 7, PID 211.) McMahan also admitted ¢hat ordered Olrich items from the prison
commissary even after she had told hinsttp contacting her. (R, PID 212-13.) (Apparently,
McMahan had taken on this resgdility because Olrich’s wifdnad a disability that made it
hard for her to use the internet. (R. 7, PID 21731RBurther, the evidencgeuggested that there
were only two times when McMahan and Olrictkéal on the phone after she asked him to stop
contacting her—and both were before hesygéaced on probation. (R. 7, PID 214.) McMahan
also testified that she never would have sotightprotective order had she known that it would
expose Olrich to further punishment. (R. 7, PID 219.)

In the end, the state trial judge found thapre likely than not, Olrich had violated
§ 750.411h. The judge explained in part, “Now tleendant was told in April [2013] by Ms.
McMahan not to contact her and he continuedeamthe telephone log is really quite ridiculous
when you look at the number of contacts thatttengpted to make, they're obsessive. . .. [T]he
cards, in early August[,] bolsténe concern that Ms. McMahan wduhave. In fact she went out

and got a PPO, she was cemed.” (R. 7, PID 238.)



In October 2013, Olrich was sentenced fa& probation violation. Tda state trial judge
gave Olrich a minimum of three and a maximuwof seven-and-halfears in prison for each
underlying conviction, with the two sentas to run concurrent. (R. 7, PID 308-09.)

B.

In November 2014, Olrich filed a delayedpéipation for leave to appeal with the
Michigan Court of Appealdn that application, Olrich did nahallenge his praion violation.
The Michigan Court of Appeals deniedrioh’s delayed apptiation. (R. 7, PID 366.)

Olrich then sought relief frorthe Michigan Supreme Court. In his application for leave
to appeal, Olrich again did not challengpés probation violation. But via a motion for
peremptory reversal, Olrich requested that khichigan Supreme Court “peremptorily reverse
his probation violation conviin due to insufficient evidence.” (R. 7, PID 1009.)

The Michigan Supreme Courtdinot grant Olrich the redf he requested. Regarding
Olrich’s application for leave to appeal, tiichigan Supreme Courtlenied leave without
prejudice to Olrich filing anotion for relief from judgmenin the state trial courSee People v.
Olrich, 869 N.W.2d 617 (Mich. 2015). As for Olrich/sotion for peremptory reversal, i.e., the
one challenging his probation violation, the M@am Supreme Court said only this: “The motion
for peremptory reversal . . . [is] DENIED.

Olrich later filed a motion fonew trial in the state trial cot—but that motion also did
not assert that evidence was not suffici® establish a probation violatioisgeR. 7, PID 347—
61.) The state trial court, construing the motiomms for relief from judgment, denied it. (R. 7,
PID 363-65.)

Olrich then sought leave tgppeal arguing (among other thindbat the state trial court

erred in characterizing his moti for new trial as one for refi from judgment. (R. 7, PID 1166—



67.) Olrich pointed out that by da so, the court had made it much more difficult for him to file
a second motion for relief from judgmedR. 7, PID 1166-67, 69.) The Michigan Court of
Appeals was not convinced: “The @b orders that the delayed dipption for leave to appeal is
DENIED because defendant failed to establishttmatrial court erred in denying his motion for
relief from judgment.” (R. 7, PID 1149.)

C.

In April 2016, Olrich petitioned this @urt for a writ of habeas corpusSgeR. 1.)
Olrich’s only claim is the one he presented in his motion for peremptory reversal: that
insufficient evidence supports tette trial court’s finding thdte stalked McMahan and thereby
violated his probationSeeR. 1, PID 5, 7.)

.

The Warden argues that Olrich’s insufficieawidence claim is not exhausted. (R. 6, PID
36, 56.) Deciding whether the Warden is cornscdifficult. And the Warden’s conclusory
“analysis” does nothing to ease the taSleeR. 6, PID 56.)

As a starting point, it seems clear that €iridid not fairly present his insufficient-
evidence claim to the state appellate courts.didenot present it tahe Michigan Court of
Appeals at all and only presedté to the Michigan Supremeo@rt in a motion for peremptory
reversal. As the normal course would have bieerOlrich to have included the claim in his
applications for leave to the twstate appellate courts, Olrichd not “fair[ly] present[]” his
claim to the state court§ee Castille v. Peopled489 U.S. 346, 351 (198%providing that a
claim is not exhausted where it has “been predefaethe first and only time in a procedural

context in which its merits will not be considered unless there are special and important reasons



therefor.” (internal quotation maskomitted)). And when a state prisoner does not fairly present
his claim to the state courtsetilaim is usually not exhausted.

But usually is not always: if the MichigaBupreme Court looked past any procedural
impropriety and ruled on the merits of the olaithe claim might welbe exhausted. In other
words, what would be the point of filing a motion felief from judgment in a state trial court if
the state’s highest countad already decided thtkte claim lacked merit38ee Castille489 U.S.
at 350 (“[O]nce the state courtsvearuled upon a claim, it is noeoessary for a petitioner to ask
the state for collateral relief, based upon the sawgence and issues already decided by direct
review”); Nali v. Phillips 681 F.3d 837, 852 (6th Cir. 2012).

Unfortunately, the Michigan Supreme Court did not explain why it “DENIED” Olrich’s
motion for peremptory reversal. Thus, it is wal whether it assessed the merits of Olrich’s
insufficient-evidence claim or denied the motms procedurally improper. And there is support
for both positions.

On the one hand, a peremptanger usually involve assessing the nitst Historically,
the Michigan Supreme Court issued peremptatings to expedite relief in emergencies or
“where the proper result was obvious (due ttiles law or otherwise) Gary M. Maveal,
Michigan Peremptory Qters: A Supreme Oddjt$8 Wayne L. Rev. 41442 (2012). And while
the Michigan Supreme Court now uses perempoadgrs more often and in more circumstances,
see idat 444-45, 451, it appears to st a merits-based decisi@geid. at 459;see also idat
420 (noting that Michigan is thenly state high court in the counttiyat “regularly disposes of
requests for a discretionary appeal in momergency cases by ruling on the meritb)t see id.

at 466 (asserting that peremptamyder also takes into accoutlte “appeal-worthiness of an



issue”). So the Michigan Supreme Court’'s gah@ractice provides a goaeason to think it
decided the merits of Olrichiasufficient-evidence claim.

On the other hand, the unique proceduralonysteading to Olrich’s peremptory motion
suggests the opposite. This is not a situtwhere the Michigan Supreme Court could
peremptorily review the Michan Court of Appeals’ adjuditan of Olrich’s insufficient-
evidence claim—the intermediate appellate cdidtnot rule on Olrich’sclaim because Olrich
did not present it to that cdurAnd Olrich did noteven present the claim to the Michigan
Supreme Court properly. He omitted it from hpgpkcation for leave t@ppeal, even though the
rules governing practice beforeetiMiichigan Supreme Court sayjnless otherwis ordered by
the Court, an appeal shall be limited to the issaesed in the application for leave to appeal.”
Mich. Ct. R. 7.305. So there is also good reasomhink that the Mihigan Supreme Court
denied the motion for peremptorylied without assessing the merits.

Fortunately, the Court does not have toirtk the Michigan Supreme Court’s thinking.
Whether the Michigan Supreme Court denied dblsé motion on the meriter as procedurally
improper, the end result is that Olrichniat entitled to habeas corpus relief.

A.

The Court first explores the path that ases that the Michigan Supreme Court did not
reach the merits of Olrich’s insufficient-evidendaim. With that as a starting point, it would
mean there was no merits determination by thehiMan Supreme Court that could excuse the
improper way that Olrich presented his insuffitiemidence claim to the state courts (i.e., not
including it in his application foleave to appeal to the Michigan Court of Appeals or to the
Michigan Supreme Court). It wouldlfow that the claim is unexhausteBee Castille489 U.S.

at 351.



The next stop on this analyticadute is to decide if Olrich can now exhaust the claim.
Given that Olrich has already completed his diggmbeal, this Court is aware of only one way
that he could still exhaust the clais:motion for relief from judgmenSee Hall v. RivardNo.
2:10-CV-11252, 2016 WL 1258990, at *{l6.D. Mich. Mar. 31, 2016); Mich. Ct. R. 7.205 cmt.
to 1989 amendment. But Olrich already filed one of those and, with limited exception, “one and
only one motion for relief from judgment may hbied with regard to aanviction.” Mich. Ct. R.
6.502(G)(1). The exception: theecond motion for relief from judgment is “based on a
retroactive change in law thatcurred after the first motion rfeelief from judgnent or a claim
of new evidence that was not discovered betoeefirst such motion.” Mih. Ct. R. 6.502(G)(2).
But this does not apply to the well-estabéd law governing an insufficient-evidence claim
(Jackson v. Virginiaor Douglas v. Budérand the evidence is what was presented at the
probation-violation hearing. So neither law rfact arose after Olrich first motion. Thus,
Olrich cannot now exhaust his unexhausted ffisent-evidence claim. In other words, the
claim is defaultedSee Bousley v. United Staté23 U.S. 614, 622 (1998).

The question becomes whether there is § a@und the default. That would occur if
Olrich could show “cause for the default and pdéje resulting therefrom, or that failing to
review the [insufficient-evidencejlaim would result in a fundamtal miscarriage of justice.”
Williams v. Andersgmd60 F.3d 789, 805-06 (6th Cir. 2006).

Olrich has not made the required shmyv Although very cursorily, the Warden

undoubtedly asserted that Olrich’s insufficient-evidence claimpsasedurally defaulted. (R. 6,

! To the extent that one might think th@lrich’s probation violation is a separate
conviction such that a motion for relief fromdgment challenging the alation would not be a
second motion for purposes of Mich. Ct. R. 6.%8)2(), Michigan law ppears to be to the
contrary.See People v. Kaczmareéi?8 N.W.2d 484, 487 (Mich. 20Q1¥ich. Ct. R. 6.445(H)
(amended afteKaczmarekand making clear that “convictiont probation-violation statute
refers to the “underlying conviction”).



PID 36, 56.) Yet Olrich did not file any reply brieef address that assertion. As such, he has not
carried his burden of establishing cause andudreg or a fundamental sgarriage of justice.

Moreover, the Court doubts that Olrich adumake that showing. Even if Olrich’s
appellate counsel was ineffective for not making ittsufficient-evidence claim to the Michigan
Court of Appeals, that wouldot explain why Olrichhimself did not raise the claim in his
motion for relief from judgment instead ofying to present it in a motion for peremptory
reversal filed in the Michigan Supreme Courius$, there does not seem to be a way for Olrich
to establish “cause.” As for tHendamental-miscarriage-of-justi@xception, Olrich would have
to “present new reliable evidence shiogvthat he is actually innocenDufresne v. PalmeiB76
F.3d 248, 256 (6th Cir. 2017). Olrich has not pr@tlany new evidence and, in any event, the
Court cannot say the record is so one sided that not one reasonable judge would have found, by a
mere preponderance, th@irich stalked McMahanSee Schlup v. Deldb13 U.S. 298, 329
(1995).

In sum, under the assumption that the Miahiggupreme Court did not assess the merits
of Olrich’s insufficient-evidence claim, the claisinot exhausted, it cannot now be exhausted, it
is thus defaulted, and thaéfault cannot be excused.

B.

Now the other possibility: that the Michig&upreme Court denied Olrich’s motion for
peremptory reversal bagse it lacked merit.

It appears that to deny peremptory relibe Michigan Supreme Court did not need to
assess the merits at much depth—it only hadettide if Olrich obviously did not violate his
probation.SeeMaveal,supraat 442 (noting that historicallpperemptory orders were used only

in emergencies or “where the peygesult was obvious”But if the Court isgoing to find that



the state court’'s merits assessment was enoughkhtaust a claim that would otherwise not be
exhausted because it was improperly presented then it is also enough to trigger AEDPA
deference under 28 U.S.C. § 2254(8ge Harrington v. Richter562 U.S. 86, 103 (2011)
(explaining that 8§ 2254(b)'®xhaustion requirement “complents” 8§ 2254(d)’s deferential
review for a decision “on the merits”).

So § 2254(d) applies. And that means this Court cannot grant habeas corpus relief on the
basis of Olrich’s insufficient-evidence atai “unless the [Michigan Supreme Court’s]
adjudication of [that] claim . ...resulted in a decision” (1) “thatas contrary to, or involved an
unreasonable application of, clgaestablished Federal law, as determined by the Supreme
Court of the United States” or (2) “that was based on an unrdasatetermination of the facts
in light of the evidence presentet the Michigan Supreme Coufee28 U.S.C. § 2254(d).
Further, when, as here, the Michigan Supre@oeart adjudicates a clai without explanation,
this Court is required to consider all the ywathat it might have reached its decisi@ee
Harrington, 562 U.S. at 101. And if just one dfdse hypothetical routes to the decision
reasonably adheres to the holdings of the UnB&ates Supreme Court, the petitioner has not
cleared § 2254(d)’s bar to habeas corpus retef.

With the standard of review in place, tBeurt addresses Olrichidaim. Olrich argues
that while there might have been sufficientidewce to find that a reasonable victim in
McMahan’s position would have had the diss required by Michigan Compiled Laws
§ 750.411h, McMahan herself did not experietheerequisite distress. (R. 1, PID 16-17.)

In reaching its decision to deny Olrich/sotion for peremptory relief, the Michigan
Supreme Court could haveound as follows (recall, undedarrington, this Court must

hypothesize reasons for the staburt’s one-line decision):
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Olrich asks us to peremptorily reverse finding that he violated his probation
by violating Michigan Compiled Laws § 750.411h.

Section 750.411h prohibits “a willful cosg of conduct involving repeated or
continuingharassmenof another individual that would cause a reasonable person
to feel terrorized, frightened, intimidatethreatened, harassed, or molesiad
that actually causes the victim teeel terrorized, fritptened, intimidated,
threatened, harassed, or molesteldich. Comp. Laws 8§ 750.411h(d) (emphases
added)ssee also Hayford v. Hayford60 N.W.2d 503, 509 (Mich. Ct. App. 2008)
(explaining that statute doe®t demand fear). “Harassniéimcludes, but is not
limited to, “repeated or continuing ummsented contact that would cause a
reasonable individual to suffemotional distress and thattually causes the
victim to suffer emotional distre§svlich. Comp. Laws 8§ 750.411h(c) (emphasis
added). In turn, “emotional distress”’eans, “significant mental suffering or
distress that may, but does not necesgamquire medical oother professional
treatment or counseling.” Mich. Comp. Laws 8§ 750.411h(b).

Olrich argues that while the evidencg#roduced during higrobation violation
hearing may have been sufficient to ebsdbthat a reasonable victim would have
the requisite states of mind (“sigmiéint mental suffering or distress” and
“fe[lt] . . . harassed[] or molested”), tlevidence was not sufficient to show that
McMahan herself had those states of mind.

The legal standard governing Olrich’s iffszient-evidence claim is either the one
set forth inJackson v. Virginia443 U.S. 307 (1979) or, perhaps, the one used in
Douglas v. Buder 412 U.S. 430 (1973), a case involving probati@ee
Newmones v. Sec'y, Fla. Dep't of CoiB46 F. App’x 812, 816 (11th Cir. 2013).
UnderJackson we would ask this question: takj the evidence in the light most
favorable to upholding the @bation violation, couldany rational judge have
found, more likely than netthat McMahan personallysuffered emotional
distress” and “fe[lt] terraeed, frightened, intimidate threatened, harassed, or
molested”? UndeDouglas we would ask this one: Was the state trial court’s
finding that McMahan personally “sufied emotional distress” and “fe[lt]
terrorized, frightened, intimidated, threatdnbarassed, or molested” not “totally
devoid of evidentiary support”?

In our view, the answer to either gties is “yes.” While Olrich and McMahan
were friends for a number of ysarsometime around April 2013, McMahan
stopped visiting Olrich at the jail and asked him not to contact her anymore. And
while McMahan did order Olrich itemsdm the prison commissary after that,
those orders do not negate her no-aonhtrequest. Yet after McMahan's no-
contact request, and after Olrich waaced on probation in June 2013, he called
McMahan 60 times McMahan explained, “My phonwould ring and ring and

ring and my whole family would listen fbring off the hook because | refused to
answer. | may very well not have been home some of those times as well, but |
was not answering.” McMahan also said,wWhs just very aggravated that he

11



continued to call.” Ultimately, McMatma sought a PPO. And while Olrich is

correct that she obtained the PPO to pré\an in-person meeting, McMahan also

stated, “I was tired of the calls.” Fingllwe stress that the standard of proof—a
preponderance of the evidence—was not high.

We thus find that takingll the evidence ithe light most favorable to upholding

the violation, there is deast one reasonable judgatthwvould find, more likely

than not, that McMahan actiyafelt “harassed” or “significant mental suffering

or distress” see Jacksqm43 U.S. at 319, and we hold that the state trial court’s

finding about McMahan’s state of mind svaot “totally devoid of evidentiary

support,”’Douglas 412 U.S. at 432.

Had the Michigan Supreme Court providedttexplanation for deying Olrich’s motion
for peremptory relief, this Court could not dimat the Michigan Supreme Court’'s decision was
contrary to or involved an unreasable application of the holtis of the U.S. Supreme Court.
As such, assuming that the Michigan Supreme QO®ached the merits of Olrich’s insufficient-
evidence claim, this Court is barred fronaugting Olrich relief on that claim under 8§ 2254(d).

1.

In sum, whether via procedure or merits, #malysis ends in the same place: Olrich’s
petition for habeas corpusust be and is DENIED.

The Court believes that reasonable jurists caeldate this Court’stiiding that Olrich’s
insufficient-evidence claim is unexhausted andncd now be exhausted. And if the claim is
unexhausted and can still be exhausted, it may $teftaeOlrich to properly present the claim to
the state courts so that they can dijate the claim in the first instanc®ee Atkins v. Holloway
792 F.3d 654, 657 (6th Cir. 201%)yons v. Stovall1l88 F.3d 327, 331-32 (6th Cir. 1999). So the

Court will GRANT Olrich a certitate of appealabilitpn the issue of exhaustion and procedural

default.See Slack v. McDanig29 U.S. 473, 484 (2000). The Coaitierwise denies Olrich a
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certificate of appealability.

SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: April 23, 2018 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguioent was served upon counsel of record
and any unrepresented parties via the Co®TCF System to their respective email or First Class
U.S. mail addresses disclosed on th&i¢éoof Electronic Filing on April 23, 2018.

s/Keisha Jackson
Case Manager
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