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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

TC REINER,
Case No. 16-11728
Plaintiff,
V. Paul D. Borman
United States District Judge
THOMAS CANALE,
Patricia T. Morris
Defendant. United States Magistrate Judge
/

OPINION AND ORDER GRANTING DEFENDANT'S MOTION FOR
JUDGMENT ON THE PLEADINGS

Plaintiff TC Reiner first brought th copyright suit, alleging both
infringement and wrongful reoval of copyright inforration, against Saginaw
Valley State University @§VSU’), the Saginaw Valley State University Board of
Control (“SVSU Board), a former SVSU studentnd an initially unnamed SVSU
professor. The first three of those defamdahave since been dismissed, and the
professor has since been identifees Defendant Thomas CanalB€fendant)).

Now before the Court is Defenda@anale’s Motion for Judgment on the
Pleadings. Defendant advances two potegtialinds for dismissal of this action:
(1) untimeliness, because Wwas not named as a defendant until after the limitations
period had expired, and tlenended pleading adding has a party does not relate
back to the date of the earlier comptaiand (2) immunity, on the assertion that

Defendant has qualified immunity ihis individual capacity, and Eleventh
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Amendment immunity in his official capi&g. Both arguments have merit, and the
Court will therefore grant Defendantéotion for Judgment on the Pleadings.

I. BACKGROUND

A. Factual Allegations

Plaintiff is a professional fashion afide-art photographer. (ECF No. 32, 2d
Am. Compl. 1 3.) He is the creator oéttvork at issue in this lawsuit (thé/ork”):

a photograph of aested woman entitletlikki. (2d Am. Compl. § 11; Ex. 1,
Photograph entitledNikki’.) He also owns a copyrd in the Work, which was
registered in 2004. (2d Am. Compl1g-13; Ex. 2, Copyright Catalog Entry.)

Defendant is a Professor of Art at SVSU, and held that position during all
times relevant to this lawsuit. (2d Ar@ompl. T 4; ECF No. 39, Answer 1 4.)

On or around April 28, 2014, Plairtifearned that the Work had been
included in materials distributed by SVSUO its students. (Am. Compl. § 15.)
Plaintiff alleges that Defendacopied and distributedelWork to his students, and
alleges on information and bdlthat at least one student used the Work in designing
an advertisement for a domestic violestelter as part of a class assignmeg@d
Am. Compl. 11 5, 16; Ex. 3, Advertisem@rmRlaintiff further dleges that Defendant

encourages students to userkgocreated in class or for class assignments as a way

! That student was originally namedaslefendant, as we®V/SU and the SVSU
Board. (ECF No. 16, Am. Compl.) Plaifitsubsequently agreed to dismiss these
three defendants¢eECF Nos. 29, 34), leaving only Eéadant Canale in the action.
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of promoting themselves to potential employers, and that at least the one student (but
possibly others) included the work along among materials provided to potential
employers. (2d Am. Compl. 11 6, 18.)

Defendant did not have or obtain a liseror permission to use the Work. (2d
Am. Compl. T 20.) At no point wereustents advised toesk permission from
Plaintiff to use the Work, and the Work as provided to students did not contain
copyright information. (2d Am. Compflf 19, 26.) While SVSUuhaintains policies
regarding the use of copyrighted materRlaintiff alleges, those policies do not
require strict adherence, nor do they reqinstructors to educate their students on
either the copyright policies themselves or on applicatdpyright laws and
regulations. (2d Am. Compl.2L; Ex. 4, Copyright Policy.)

In a letter dated August 18, 2015, Rt#f (through an attorney) notified
SVSU that its use of the Work violatéelderal copyright b, and demanded that
SVSU cease and desist from further usé¢hef Work. SVSU denied violating any
copyright law. (Am. Compl. {1 22-23.)

Plaintiff alleges that “[b]y failing tabtain a license for the Work or other
works’ by [Plaintiff] and allowing students access to and use of [such works], both

inside and outside of the school settiefendant has profited from the name,

2 The Second Amended Complaint does netdjzally allege infringement of any
copyrights besides that of the Work, miares it identify any other work by Plaintiff
that Defendant allegediyade unauthorized use of.
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reputation and signature image of [Pldfhti (2d Am. Compl. T 27.) Plaintiff
alleges that he “has sustained and willtoare to sustain substantial injury, loss and
damage to his ownership rights in The Work.” (2d Am. Compl. § 28.)

B. Relevant Procedural History

Plaintiff first filed suit on May 162016 against SVSU and the SVSU Board
of Control ("SVSU Board’) only. (ECF No. 1, Compl.) The original Complaint
asserted two claims for copyright infg@ment under the Copyright Act, 17 U.S.C.
88 106 and 501. (Id. 1 27-42.)

The following November, Magistratdudge Patricia T.Morris granted
Plaintiff leave to amend his complairtnd Plaintiff added tar defendants to the
action: the student whom Plaintiff allegesed the Work in a class assignment, and
the professor who taught the class. (E€&. 16, Am. Compl.) In the Amended
Complaint, the professor—now identified @efendant Canale—as referred to as
“Jane Doe.” (Am. Compl. at 2, Pg ID 193.)

A few days after Plaintiff filed hi&smended Complaint, SVSU and SVSU
Board moved to dismiss the AAmded Complaint (to the extehat it asserted claims
against SVSU and the SVSU Board) oe\E&Inth Amendment grounds. The parties

fully briefed that motiorf.(ECF Nos. 17, 19, 20.) Ahe May 19, 2017 hearing on

3 After the parties had bffied the motion but beforeteearing was held, the Court
certified to the United States Attorney Graleghat the constitutionality of a federal
statute—the Copyright Remedy Clarification ACERCA”), 17 U.S.C. § 511(a)—
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the Motion, however, the parties agreedtomrecord that SVSU and SVSU Board
should be dismissed as Defendants, #red Court entered an Order dismissing
SVSU and SVSU Board from the amtithe same day. (ECF No. 29.)

On July 7, 2017, Plaintiff filed hissesond Amended Complaijrwhich is pled
against Defendant Canale only, and whigmow the operative complaint in this
case. (ECF No. 32, 2d Am. Compl.) T8econd Amended Corgint asserts two
claims: one claim o€opyright infringement under éhCopyright Act, 17 U.S.C. 88
106 and 501 (Count I); and one claim of wrarigémoval of copyright information
under the Digital Millennium CopyrighAct, 17 U.S.C. § 1202 (Count Il). (2d Am.
Compl. 1 29-44.) Four days later, Rl#F stipulated to dismiss the student
defendant, leaving Canale the sole defendant in the action. (ECF No. 34.)

On September 15, 2017, Defendant filed the instant Motion for Judgment on
the Pleadings. (ECF No. 40,.BIMot.) Plaintiff did not file a timely response, and
sought the Court’s leave on October 27il® a late response. (ECF No. 43.) The
Court granted Plaintiff leave fde a late response (EQ¥o. 47), which Plaintiff did
on November 7 (ECF No. 48, Pl.’'s Resfefendant filed a Reply the following
day. (ECF No. 49, Def.’'s Reply.)

The Court conducted a hearing on Defant's Motion for Judgment on the

had been drawn into question, as reggiiby 28 U.S.C. § 2403(ajd Federal Rule
of Civil Procedure 5.1(b). (ECF No. 24.) Thaited States declined to intervene in
this matter. (ECF No. 27.)

5



Pleadings on Wednesday, November 22, 28hd,now issues the following ruling.

II. STANDARD OF REVIEW

“Motions for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c) are analyzed under the sdemeovo standard as motions to dismiss
pursuant to Rule 12(b)(6)Sensations, Inc. v. City of Grand Rapidg6 F.3d 291,
295 (6th Cir. 2008) (citindPenny/Ohimann/Nieman, Inc. v. Miami Valley Pension
Corp.,, 399 F.3d 692, 697 (6th Cir. 2005 “[T]he legal standards for
adjudicating Rule 12(b)(6) and Rul2(c) motions are the same . . Lifidsay v.
Yates 498 F.3d 434, 437 n.5 (6th Cir. 2007).

Thus, Rule 12(c), like Rule 12(b)(6)|aws for the disnssal of a case where
the complaint fails to stateclaim upon which relief can be granted. When reviewing
a motion to dismiss under Rule 12(b)(6)pait must “construe the complaint in the
light most favorable to the plaintiff, eept its allegations as true, and draw all
reasonable inferences in favor of the plaintiHdndy-Clay v. City of Memphi§95
F.3d 531, 538 (6th Cir. 2012).

To state a claim, a complaint must pd®/a “short and plain statement of the
claim showing that the pleadisr entitled to relief.” Fed. RCiv. P. 8(a)(2). “[T]he
complaint ‘does not need detailed factud@gdtions’ but should identify ‘more than
labels and conclusions.Casias v. Wal-Mart Stores, In&G95 F.3d 428, 435 (6th

Cir. 2012) (quotingell Atlantic Corp. v. TwombJyp50 U.S. 544555 (2007)). The



court “need not accept as true a legal tusion couched as adtual allegation, or
an unwarranted factual inferencélandy-Clay 695 F.3d at 539 (internal citations
and quotation marks omitted).

In other words, a plaintiff must proviaeore than “formulaic recitation of the
elements of a cause of action” and hiser “[flactual allgations must be enough
to raise a right to reliedbove the speculative levelivombly 550 U.S. at 555-56.
To survive a Rule 12(c) motion for judgmt on the pleadings or a Rule 12(b)(6)
motion to dismiss for failure to state aich, “a litigant must allege enough facts to
make it plausible that the defendant Isel@gal liability. The &cts cannot make it
merely possible that the defendanliable; they must make it plausibleAgema v.
City of Allegan 826 F.3d 326, 331 (6th Cir. 2016) (citiAghcroft v. Igbal556 U.S.
662, 678 (2009)).

“If, on a motion under Rule 12(b)(6) a2(c), matters outside the pleadings
are presented to and not excluded by thetcthe motion must be treated as one for
summary judgment under Rule 56ed. R. Civ. P. 12(d)see also Rondigo, L.L.C.
v. Twp. of Richmond41 F.3d 673, 680 (6th Cir. 201(tAssessment of the facial
sufficiency of the complaint must ordinaribhe undertaken withowesort to matters
outside the pleadings.”). Courts havevest out a narrow exception to this rule,
however: a district court ruling on a Rule 12(b)(6) motion “may consider the

Complaint and any exhibits attached theygtublic records, items appearing in the



record of the case and exitghattached to defendantition to dismiss so long as
they are referred to in the Complaint and eentral to the claimsontained therein.”
Bassett v. Nat'l Collegiate Athletic Assi28 F.3d 426, 430 (6th Cir. 2008) (quoting

Amini v. Oberlin Coll.259 F.3d 493, 502 (6th Cir. 2001)).

III. DISCUSSION

Defendant advances two lines of argumhin his Motion for Judgment on the
Pleadings. First, he argues that Plairgif€laims are time-barred, since amended
pleadings naming previously unnamddfendants (commonly known as “Doe
defendants”) do not rdka back to the date of the original pleading under Federal
Rule of Civil Procedure 15(c), and Defemd Canale was not meed as a party to
this action until after the appable three-year limitationperiod expired. Second,
Defendant argues in the alternative thatshentitled to qualified immunity insofar
as he is being sued in his individuapacity, and Eleventh Amendment immunity
insofar as he is beingued as a state employke.

As discussed in detail below, Plaffis claims are indeed time-barred under
the governing statute of limitations. Evédnthey were not, Defendant would be
entitled to both forms of immunity that imevokes. Accordingly, the Court will grant

Defendant’s Motion for Judgment on the Pleadings.

4 Defendant also contends thaintiff has not pled a ctinuing violation of law as
Is required to justify injunctie relief, but Plaintiff clarifies in his Response that he
Is “no longer pursuing his claim for injuinee relief.” (Pl.’s Resp. at Pg ID 703.)
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A. Plaintiff's claims are time-barred.

As a threshold matter, Defendant argued this action is barred by the three-
year limitations period that appsie¢o both of Plaintiff's claims.

Both claims arise under Title 17 die United States Code: his copyright
infringement claim is asserted under @.5.C. 88 106 and 501, and his wrongful
removal of copyright information clains asserted under 17.S.C. § 1202. Civil
actions that arise under Title 17, which governs copyrights ggnexe subject to
a three-year statute of limitatiorseel7 U.S.C. 8§ 507(b) (pwding that “[n]o civil
action shall be maintained under the pransi of this title unless it is commenced
within three years after éhclaim accrued”). “A apyright-infringement claim
accrues when a plaintiff knows of the pdteahviolation or is chargeable with such
knowledge.”Gomba Music Inc. v. Avan25 F. Supp. 3d 627, 640 (E.D. Mich.
2016) (internal quotatiomarks omitted) (quotindroger Miller Music, Inc. v.
Sony/ATV Publ'g, LLGA77 F.3d 383, 390 (6th Cir. 2007)).

It was in the Second Amended Compldahit Plaintiff named Canale as the
defendant who had been previously ideatlfas “Jane Doe” in the initial pleadings.
The Second Amended Complaint was filed on July 7, 2017—more than three years
after Plaintiff alleges he became aware¢h# alleged copyright violations on April
28, 2014. 5ee2d Am. Compl. T 15.) There is no apparent dispute that for this reason,

the Second Amended Complaint shuelate back to the dabé an earlier pleading



that was filed within 17 U.S.C. 8 507(b)imitations period for the claims against
Defendant Canale to be timely. And althougére is some conflicting case law in
the Sixth Circuit on this issue, the cleangl of authority compels the conclusion
that the Second Amended Complaintslaet relate back in this way.

Amendment of pleadings in federal kiactions is governetly Federal Rule
of Civil Procedure 15. Rule 15(c)(1) proeslfor three ways in which an amended
pleading may relate back:

An amendment to a pleading relatexk to the date of the original
pleading when:

(A) the law that provides the applicable statute of limitations allows
relation back;

(B) the amendment asserts a claim or defense that arose out of the
conduct, transaction, or occurgenset out--or attempted to be set
out--in the original pleading; or

(C) the amendment changes the party or the naming of the party
against whom a claim is asserteRifle 15(c)(1)(B) is satisfied and

if, within the period provided by Rule 4(m) for serving the summons
and complaint,the party to be brought in by amendment:

(i) received such notice of the action that it will not be prejudiced
in defending on the merits; and

(i) knew or should have knowndhthe action would have been
brought against it, but for a madte concerning the proper party's
identity.

°> Federal Rule of Civil Procedure 4(m) nedetly provides that “[i]f a defendant is
not served within 90 days after the compiasfiled, the court--on motion or on its
own after notice to the plaintiff--must disss the action without prejudice against
that defendant or order that ses/ibe made withia specified time.”
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Fed. R. Civ. P. 15(c)(2).

The statute of limitations in this caseel7 U.S.C. § 507(b), has no relation-
back provision, so Rule 15(c)(1)(A) is of no help to Plaintiff. Additionally, Sixth
Circuit precedent is clear that “Rule (£K1)(B) allows relation back of an
amendment asserting a ‘claondefense,’ but it does not authorize the relation back
of an amendment adding a n@arty.” Asher v. Unarco Material Handling, Inc.
596 F.3d 313, 318 (6th Cir. 2010) (emphasisriginal) (internal quotation marks
omitted) (quotingn re Kent Holland Die Casting & Plating, Inc928 F.2d 1448,
1449 (6th Cir. 1991)). The Court finds (and geeties agree) that the only relevant
subprovision here is Rule 15(c)(1)(@hich governs amendments that “change][]
the party or the naming of the partyaagst whom a claim is asserted.”

Rule 15(c)(1)(C) has one prerequisiteontly applies if “Rule 15(c)(1)(B) is
satisfied.” Thus, an amendment changing rypar a party’s name will only relate
back under Rule 15(c)(1)(C) if the allégas in the amended pleading arise from
the same “conduct, transaction, or occaceeset out--or attempted to be set out--in
the original pleading.” Fed. R. Civ. B5(c)(1)(B). This requirement is met here
because the claims in the Second Amendemplaint are based on the same factual
allegations as were set forth iretbarlier versions of the complaiSee Norfolk Cty.
Ret. Sys. v. Cmty. Health Sys., 877 F.3d 687, 694 (6tlTir. 2017) (“As

interpreted by our court, [Rule 15(c)(1)(B)'standard is met if the original and
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amended complaints allege the same ‘general conduct’ and ‘general wrong.”)
(quotingDurand v. Hanover Ins. Grp., InaB06 F.3d 367, 374 (6th Cir. 2015)).

To survive judgment on the pleadings on the basis of Rule 15(c)(1)(C), then,
Plaintiff must overcome two obstacles impdsby that Rule. He must satisfy the
“notice” prong of Rule 15(c)(1)(C)(i) byh®wing that Defendant received notice
within 90 days of the filingf the original complaintsuch that Defendant will not
be prejudiced in defending the action. iast also satisfy the “mistaken identity”
prong in Rule 15(c)(1)(C)(ii)) by showing that Defendant “knew or should have
known that the action would have beewught against [him], but for a mistake
concerning the proper party's identity.” Aescribed below, there is a split within
the Sixth Circuit regarding the mistakeridity prong, but the weight of authority
strongly favors the proposition that themag of Doe defendants in a complaint is
not a “mistake concerning the proper party’s identity” under Rule 15(c)(1)(C)(ii).

The split is based on two Sixth Circuit cases decided a decadeByradt
v. State of Tennesse®6 F.2d 879 (6th Cir. 1986), involvedoeo secivil rights
action seeking damages for injuries incdrby the plaintiff while in the custody of
a state mental health institution. Bernd{ the Sixth Circuit upheld the district
court’s determination that the two namnéefendants in the action—the institution
and the state of Tennessee itself—wermune from suit on Eleventh Amendment

groundsSee idat 881-82. At the same time, tbeurt found that the complaint also
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alleged illegal conduct by thastitution’s employees without identifying them by
name. Noting that the Eleventh Amendment did not bar the action against those
employees in their individual capacities, and highlighting the plaingifbssestatus

as well as the gravity of ¢hallegations, the court remaiidine case to the district
court to allow the plaintiff to amend he®mplaint by naming the staff members as
defendants.See id.at 882-83. The Sixth Circuiacknowledged that any such
amendments would likely be outside of the statute of limitations, and set forth
guidance for the district court’'s detarmation on whether an amendment would
relate back under Rule 15&)See id.at 883-84. The court explained that
constructive rather than actual noticehe new defendants would be sufficient to
satisfy the notice prong of Rule 15(c), and thatnew defendants’ status as officials

of the original defendants could itself @eough to impute notice to them; as to the
mistaken identity prong, the court merely sththat it was “a patently factual inquiry

... left to the district courtfd. The court then closed by cautioning that while these
principles “are appropriate consideratiofts the district court, they are only

guides.”ld. at 884. In short, thBerndtcourt did not analyze the mistaken identity

® The earlier version of Rule 15(c) analyzed by Bendt court was essentially
identical to the version that is in effeoday. The only substantial difference is that
under the old Rule 15(c), the new partysinbhave had notice of the action within
the limitations period that governed theiawe, rather than within the 90-day period
set forth in Federal Rule of Civil Proag@ 4(m), as Rule 15(c) now requir&se
Berndt 796 F.2d at 883.
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prong of Rule 15(c)(1)(C)(ii), but it did makéear that naming Doe defendants after
the expiration of the applicablienitations period could satisfy it.

Ten years later, i€ox v. Treadway75 F.3d 230 (6th Cir. 1996), the Sixth
Circuit ruled on an excessive-force actmought under 42 U.S.C. § 1983, in which
the plaintiff had included four “unnamed police officers” among the defendants in
his original complaint, and subsequenmthmed them after the statute of limitations
had runSee idat 239-40. The court concludedththe amended complaint did not
relate back, explaining that

[tlhe naming of “unknown police offers” in the original complaint
does not save the pleading. Substitya named defendant for a “John
Doe” defendant is considered éhange in parties, not a mere
substitution of parties. Thereforéhe requirements of Fed.R.Civ.P.
15(c) must be met in order for the amendment adding the named
defendant to relate back to thieng of the original complaint.

Cox 75 F.3d at 240. The requirements of RLB¢c) were not met in the case at bar,
the court then reasoned, because “S@Ritcuit precedent clearly holds that new
parties may not be added after the stabftéimitations has run, and that such
amendments do not satidfye ‘mistaken identity’ requement of [Rule 15(c)].1d.
(citing In re Kent Holland Die Csting & Plating, Inc.928 F.2d 1448, 1449-50 (6th
Cir. 1991) andMarlowe v. Fisher Body89 F.2d 1057, 1064 (6th Cir. 1973)).
Finally, the Cox court held that the plaintiffs “cannot benefit from the ‘imputed

knowledge’ doctrine offernd{ because the City of Loswville was never named as
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a defendant in this case. Berndt knowledge was imputetb the newly added
defendants because they were officialshef originally named defendant, the State
of Tennessee Cox 75 F.3d at 240.

Thus inBerndt on the one hand, the Sixth Circuit allowed for the possibility
that an amendment naming Doe defendafity the limitations period expires can
relate back under Rule 15(c). Then, on theephand, the Sixth Circuit later held in
Cox*“that amendments outsidiee limitations period must meet the requirements of
[Rule] 15(c), [and] also held that the istaken identity’ requirement of the Rule
cannot be met where a named party Issituted for an unknown, as opposed to a
mistaken, party.Daily v. Monte 26 F. Supp. 2d 984, 986.(E Mich. 1998). Several
district courts over the years have character&echdtandCoxas creating a “split
in authority regarding the propeterpretation of the RuleDaily, 26 F. Supp. 2d
at 986;see alsclark v. Oakland CtyNo. 08-14824, 2010 WR891712, at *8 (E.D.
Mich. July 22, 2010) (“This arguable spliithin the Sixth Circuit is representative
of the varying outcomes other circuitsveaarrived at on the issue of ‘John Doe’
defendants and Rule 15(c).Marksbury v. ElderNo. 5:09-CV-24-REW, 2011 WL
1832883, at *7 n.10 (E.D. KWMay 12, 2011) (noting thd{s]everal courts have
suggested a possible Sixth Circuit split regard®@x and Rule 15(c)” while
characterizing the relevant languagd&erndtas dicta).

Daily, one of the district court decisiotizat recognized the split, concluded
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two years afteCoxwas decided thalox “represent[ed] a departure from previous
interpretations of Rule 15(c),” and dieed to follow it, allowing an amendment
naming Doe defendants to relate baSke Daily 26 F. Supp. 2d at 985-88. But
importantly, the Sixth Circuit has consistently citédxin unpublished cases since
the very yeacCoxwas decided to hold that nargi previously unmaied defendants
does not satisfy the mistaken identity prarigRule 15(c)(1)(C)(ii) because a lack
of knowledge as to the identity of a defentddoes not constituge“mistake” within
the meaning of the Rul&ee, e.gWiggins v. Kimberly-Clark Corp641 F. App'x
545, 549 (6th Cir. 2016) (holding that even if the plaintiff had established that the
Doe defendants “knew or should have kmowhat he would bring the claims
against them, he failed to establish thiatlack of knowledge of their identities was
due to a ‘mistake’ as the Rule requiredBypwn v. Cuyahoga Cty., Ohid17 F.
App'x 431, 433-34 (6th Cir. 2013) (explaigi that the Sixth Circuit “previously
held [in CoX that an absence of knowledgenist a mistake, as required by Rule
15(c)(2)(C)(ii),” and further noting that tjhe Supreme Court recently elucidated
the meaning of the word ‘mistake’ as usedRule 15, giving the term its plain
meaning: ‘[ajn error, misconception, orisunderstanding; an erroneous belief™)
(alteration in original) (quotin&rupski v. Costa Crociere S.p,A60 U.S. 538, 548
(2010)); Smith v. City of Akron476 F. App'x 67, 69 (6th Cir. 2012) (“The Rule

allows relation back for the mistaken idiénation of defendarst, not for defendants
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to be named later throbgJohn Doe,” ‘Unknown Deiedants’ or other missing
appellations. Our approach is consisterthvihe holdings of every other circuit on
this issue.”) (collecting casedtoore v. TennesseB67 F. App'x 450, 455 (6th Cir.
2008) (“[A] plaintiff's lack of knowledgepertaining to an intended defendant's
identity does not constitute a ‘mistakencerning the party's identity’ within the
meaning of Rule 15(c). Nor are we alone in so holding—our court's precedent
comports with no fewer than seven of our sister circuits.”) (citation omitted)
(collecting cases)rorce v. City of MemphjslO1 F.3d 702, at3 (6th Cir. 1996)
(table) (“We have recently held that [th@staken identity prong] is not satisfied
where the caption of an origihcomplaint refers to ‘unknown police officers’ and,
after the expiration of the applicablemitations period, aramended complaint
specifically names those officers.”) (citi@px 75 F.3d at 240).

Courts in this District have relied dimese unpublished Sixth Circuit decisions
to reach the same outconsee, e.g., Finnerty Wireless Retail, Inc624 F. Supp.
2d 642, 654-55 (E.D. Mich. 2009) (“In thesurt, a plaintiff's lack of knowledge
pertaining to an intended defendantentity does not constitute a “mistake
concerning the party's identity” within éhmeaning of Rule 15(c).”) (internal
guotation marks omitted) (quotingloore 267 F. App’x at 455)Robinson v.
Genesee Cty. Sheriff's Depg¥o. 16-CV-13805, 2017 W1105060, at *5 (E.D.

Mich. Mar. 24, 2017) (citingCcox andMoore for the proposition that “amendments

17



identifying previously unknown police otfers do not satisfy the ‘mistaken identity’
requirement of [Rule 15(c)]”). Both of thesdlistrict court decisions relied in part on
the unpublished Sixth Circuit cab&oore v. Tennesse267 F. App'x 450 (6th Cir,
2008).Moorewas discussed in ddétan a 2010 opinion, issuday a coordinate court
in this District, which articulated a line oéasoning that this Court considers to be
especially relevant to this castee generallZlark v. Oakland Cty.No. 08-14824,
2010 WL 2891712 (E.D. Mich. July 22, 2010). @tark, the court acknowledged
the Bernd{Cox conflict, but ultimately determined thi&toore strongly supported
the conclusion that naming Doe defendaitdss not satisfy Rule 15(c)’s mistaken
identity prong. In this regard, the court recognized that

Moore as an unpublished opinion of thet®iCircuit, is not necessarily
binding on this CourtMooreis, however, highly persuasive authority
for how the Sixth Circuit would saule if the issue of “John Doe”
defendants and Rule 15(c) relation baake to be reconsidered. At the
very least, thé&/oore panel deeme@ox still deserving of precedential
credence. GiveMoores reaffirmation of the continuing viability of
CoXs central holding, this Court defeto the sound judgment of the
Sixth Circuit in decidingMoore

Clark, 2010 WL 2891712, at *9.

The court’s reasoning i€@lark is even more pertinent today, since the Sixth
Circuit has rendered tée more unpublished deass in the years sinc@lark that
support the same propositiovigging Brown, andSmith(all citedsuprg. Berndt

by contrast, has not hdlge same viability a€ox, and the Sixth Circuit has not cited
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it in a case that squarely addresses this issue Binoee was decided in 2008ln
the final analysis, the weight of authtgrclearly favors the proposition, embodied
in Cox, Moore, andClark, that asserting claims agaiidoe defendants in an initial
complaint will not later be found to ke “mistake concerning the proper party’s
identity” under Rule 15(c)(1)(C)(ii).

In arguing that his addition of Defenda@anale should in fact relate back
under Rule 15(c), Plaintiff relies chiefly derndt but for the reasons set forth
above Berndts precedential value is undermined ®gxand the various cases that
have followed it. Plaintiff also cites twather Sixth Circuit cases for the general
proposition that “a plaintiff may sue an unnamed ‘John Doe’ defendant as a
placeholder until the plaintiff learns the identity of the ‘John Doe’ Defendant” (PI.’s

Resp. at 3, Pg ID 707), but Ihotases are unavailing to him. Brown v. Owens

" In fact, this Court is aware of only ofenpublished) Sixth Circuit decision in the
last 20 years that seems to directly ad®@tndts interpretation of Rule 15(c) by
reversing a district court’s denial of @aintiff's attempt to amend a complaint
outside the statute of limitations, basedlos possibility that the plaintiff's naming
a Doe defendant in the original col@mpt may have comsguted a “mistake
concerning the proper party’s identitysée Friedmann v. Camphell02 F.3d 268
(6th Cir. 1999) (unpublished) (revemgi the district court’'s denial of pro se
plaintiff's request to amend his complaitm specifically name a Doe defendant
because the limitations perioddaun, and directing the district court to consider on
remand whether the new defend&aaid constructive notice undBerndtwithout
analyzing the issue of mistaken identity). InsofaFasdmannfalls on theBerndt
side of the intra-circuit conflict, it istrongly outweighed bthe numerous and more
recent Sixth Circuit and district court decisions discussed albdwaf, which have
cited Cox for the proposition that the naming of Doe defendants is not a “mistake
concerning the proper party’s identityhder Fed. R. CivR. 15(c)(1)(C)(ii).
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Corning Inv. Review Comn622 F.3d 564 (6th Cir. 2010), the court only mentioned
a plaintiff's ability to file suit against ‘@hn Doe defendants” in order to establish
that a plaintiff need not have actual knowledge of the specific identity of all
defendants in an action for the statof limitations to start runningee idat 572-
73. InHall v. City of Detroit 2016 U.S. App. LEXIS 21175 (CA 6, 2016), the Sixth
Circuit upheld the district court’s dismissal gta secivil rights action to the extent
that it was asserted against a municipdééxeant, but reversed the district court’s
dismissal as to three unnamed pobtigcer defendants. The courtliall noted that
the plaintiff's claims may have been gabarred—and also pointed out that while
the plaintiff was entitled to bring suit agaii¥oe defendants, leuld not do so in
order to circumvent a statute of limi@tis—but ultimately declined to rule on
whether the lawsuit was timely in firststance because the district court had not
itself addressed the issue. (Pl.’s Resp. ExHd&| v. City of Detroitat 2-3, Pg ID
729-30.) Neither of these two cases touchesdbtue of whether a plaintiff's use of
a Doe defendant in a complaint is a “fake concerning the proper party’s identity”
under Rule 15(c), so neither is relevant here.

Lastly, the parties argue fairly extensly in their briefs over when exactly
Plaintiff became aware that Defendant @lanwas the proper defendant in this
action. Plaintiff maintains that it was not until “June or July of this year.” (Pl.’s Resp.

at 3, Pg ID 698.) Defendant counters thaimlff had notice of th fact as early as
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June 2014, and attaches as an exhibhisoReply an emagxchange between a
representative of Plaintiff's and the forms&udent defendant, in which the former
student defendant identified “Tom Canel” the instructor of the design class in
which she allegedly made use of the Wo8edDef.’s Reply at 2-3, Pg ID 743-44;
Ex. A, June 2014 Emails.)

This issue is outside the scope of itant Motion for three distinct reasons.
First and most importantly, the email exchaagached as an exhibit to Defendant’s
Reply is extrinsic to the pleadings, and for that reason this Court cannot consider it
without converting the instant Motion for Judgment on the Pleadings to a summary
judgment motionSeeFed. R. Civ. P. 12(d) (“lfpn a motion under Rule 12(b)(6) or
12(c), matters outside the pleadings aespnted to and not excluded by the court,
the motion must be treated one for summary judgmemtder Rule 56. All parties
must be given a reasonable opportunity togmeall the material #t is pertinent to
the motion.”). Conversion of the instaltotion under Rule 12(d) is unnecessary
because, for the reasons thatow, the precise time awvhich Plaintiff learned of
Defendant’s identity is not ultimately alegant issue. Th&ourt excludes this
evidence accordingly.

Second, the binding precedent and ampersuasive authority discussed
supraestablishes that regardless of whdaintiff learned ofDefendant Canale’s

existence, his claims arerbed because Defendant Canakes added as a defendant
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after the statute of limitations had rundaPlaintiff's earlier use of a Doe defendant
does not constitute “a mistake concerningphoper party’s identity” as required for
the amendment to relalback under Rule 15(c).

Finally, the Supreme Court has held thaa general rule, “relation back under
Rule 15(c)(1)(C) depends on what the p#&otige added knew should have known,
not on the amending party's knowledgeitertimeliness in seeking to amend the
pleading” Krupski v. Costa Crociere S.p,A60 U.S. 538, 541 (2010) (emphasis
added). Even if Sixth Circuit case law diot foreclose any argument that this matter
involves “a mistake concerning th@roper party's identity” under Rule
15(c)(1)(C)(ii), the time at which Plaintiféarned of Defendant’s identity would be
irrelevant for this independent reason.

Although there is arguably conflicting>®n Circuit case law on the issue of
whether an initial lack of knowledge asttee identity of a defendant constitutes a
“mistake” under Rule 15(c)(1))@i), the weight of authority clearly favors a finding
that it does not. Therefore, Plaintiff's ation of Defendant Cane as a defendant
in this action does not relate back to tr@inal pleadings under Rule 15(c), and
both of Plaintiff's claims irthis action are time-barred.

B. Defendant is immune from suit.
Even if both of Plaintiff's claims we not untimely, Deendant would be

entitled to judgment on the pleadings on iomty grounds: qualified immunity to
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the extent that he is sued in higlinidual capacity, and Eleventh Amendment
iImmunity to the extent that he sued in his official capacity.

1. Defendant is entitled to qualified immunity to the extent that he is
sued in his individual capacity.

a) Background law

“The doctrine of qualified immunitprotects government officials ‘from
liability for civil damages insofar as th&onduct does not violatclearly established
statutory or constitutional rights of whi@ reasonable persamuld have known.”
Pearson v. Callaharf55 U.S. 223, 231 (2009) (quotiktarlow v. Fitzgerald457
U.S. 800, 818 (1982)). The qualified immmty doctrine requires the court to
determine: (1) “whether the facts that a pldi has alleged . .make out a violation
of a constitutional right” and (2) “whether thght at issue was ‘clearly established’
at the time of [the] defedant's allege misconduct.’ld. at 232 (citations omitted)
(quoting Saucier v. Katz533 U.S. 194, 201 (2001)). Cesimay “exercise their
sound discretion in deciding which of the two prongs of
the qualified immunity analysis should be addressed first in light of the
circumstances in the particular case at haltl.at 236.

“For a right to be clearly establisheftlhe contours of the right must be
sufficiently clear that a reasonable official would understand that what he is doing
violates that right.”Clemente v. Vasl&79 F.3d 482, 490 (6th Cir. 2012) (quoting

Anderson v. Creighto83 U.S. 635, 640 (1987)). TBexth Circuit has emphasized
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that “this inquiry must be undertaken in light of the specific context of the case, not
as a broad general proposition. [T]he relevant, disposre inquiry . . . is whether

it would be clear to a reasonable officer thiastconduct was unlawful in the situation

he confronted.Clemente679 F.3d at 490 (internal citations and quotation marks
omitted).

The plaintiff “bear[s] theburden of showing the @imed right was clearly
established.Everson v. Lei56 F.3d 484, 494 (6th Cir. 2009). The plaintiff need
not cite “’a case directly on point’ [to demdrege] that the law is clearly established,
‘but existing precedent must have pladbd statutory or constitutional question
beyond debate.’Kent v. Oakland Cty810 F.3d 384, 395 (6th Cir. 2016) (quoting
Stanton v. Sim4.34 S. Ct. 3, 5 (2013)). The inquigquires the plaintiff to point to
“controlling authority” or “arobust consensus of casespefsuasive authority” in
order to show that the right was clearly establiskidden Village, LLC v. City of
Lakewood, Ohio734 F.3d 519, 529 (6th Cir. 2013).

b) Threshold issues

Two questions warrant discussion beftive merits of Defendant’s qualified
iImmunity argument can be properly adsled: whether qualifieimmunity applies
in the copyright context; and if so, ether Defendant, a professor at a public
university, can invoke it as a “governmeifficial.” The case law on these questions

compels an affirmative answer to both.
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Defendant cites three federal districiuct decisions from other circuits that
have found the doctrine of qualified immunitty be applicable in the copyright
context. GeeDef.’s Mot. at 8-9, Pg ID 535-36 (citingsaenko v Univ of Minnesgta
57 F. Supp. 3d 985, 101D16 (D. Minn. 2014)Molinelli-Freytes v Univ of Puerto
Rico, 792 F. Supp. 2d 150, 18&8 (D. P.R. 2011); andss'n for Info. Media &
Equip. v. Regents of the Univ. of Californidlo. 2:10-CV-09378, 2012 WL
7683452, at *5-8 (C.D. Cal. Nov. 20, 2012A) least one circuit court and three
other district courts—though again, nonighin the Sixth Circuit—have reached the
same conclusionSee Chavez v. Arte Publico Pres$9 F.3d 539 (5th Cir.
1995),vacated on other grounds sub ndomiv. of Houston v. Chave517 U.S.
1184 (1996),Lane v. First National Bank of Bosto@87 F. Supp. 11, 16-18 (D.
Mass. 1988)Tresona Multimedia, LLC v. Burbartkigh Sch. Vocal Music Ass'n
No. CV 16-4781, 2016 WL 9223888t *5 (C.D. Cal. Dec. 22, 2016ampinha-
Bacote v. Bleidt2011 WL 4625394, at *3 (S.D. Tex. Oct. 3, 2011).

Tresona Multimedias illustrative. In that cas#he U.S. District Court for the
Central District of California noted the sgnce of binding authority on the question
of whether the qualified immunity doctarapplies to copyrig law, and observed
that while a handful of feddrdistrict courts have deterned that it does, “none of
these cases engage in actual ysialon whether qualified immunighouldapply to

copyright law, but instead simply mothat other courts have done sdrésona
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Multimedia 2016 WL 9223889, at *5. Acknowledy) its own “reservations about
whether the policies underlying qualifiechmunity are applicable to copyright
infringement,” id. at *5, the court neverthelesstelemined that the doctrine is
applicable in the copyright context on tiesis of two decisions by the U.S. Supreme
Court, which together stand for the priplel that “subjecting public officials to an
extra layer of uncertainty—whether a fealecourt will find that their role in
government or their governmental actiwstitrigger the protections of qualified
immunity in the first place—defeats tivery policies that qualified immunity is
intended to promoteld. at *5-6 (citingAnderson v. Creightq83 U.S. 635 (1987)
andHarlow v. Fitzgerald 457 U.S. 800 (1982)). The Court finds this reasoning
persuasive, and is unawaoé any authority supporting the proposition that the
doctrine of qualified immunity does not apph the copyright context. For those
reasons, the Court finds that the qualifieshiunity doctrine may apply in this case.
Plaintiff does not seem to conteftat qualified immunity can apply in
copyright actions generallyout he does argue thBefendant himself may not
invoke it. Specifically, Plaintiff arguethat unlike membersf the SVSU Board
(which was originally named as a deflant in this action but subsequently
dismissed by Plaintiff), Defedant “has no authority ovéhe general operation of
SVSU and does not sehiversity policies or procedurégPl.’s Resp. at 5, Pg ID

709.) Plaintiff does not support this argurenth legal citationand it is without
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merit at any rate. The qualified immunitioctrine is not limited to high-level
officials or policymakers, but broadly “serves to shield government employees from
liability when performing discretionaryfunctions in the course of their
employment.”"Wallin v. Norman317 F.3d 558, 561 (6th Cir. 2003) (citiRgrlow
v. Fitzgerald 457 U.S. 800, 816 (1982)see also Minick v. Metro. Gov't of
Nashville, Davidson Cty., Ten®43 F. App'x 507, 509 (6th Cir. 2013) (rejecting an
argument that, “without citing any authtyyr summarily states that qualified
immunity does not protect [a hospital uretsetary] because she is not a government
official”). Indeed, the Sixth Circuit as well asurts in this District have repeatedly
applied the doctrine to teachers and predes at public educational institutioisee,
e.g., Gohl v. LivonidPub. Sch. Sch. Dist836 F.3d 672, 680-81 (6th Cir. 2016)
(preschool teachergaylor v. Bd. of Educ. of Harlan Cty., K¢18 F.3d 507, 515—
16 (6th Cir. 1997) (eighth-grade teachd&®gardon v. Midland Cmty. S¢l814 F.
Supp. 2d 754, 772-74 (E.D. Mich. 2011) (high school teackim)Li v. Qi Jiang
38 F. Supp. 3d 870, 880-81 (N.D. Ohio 20{@gnofessor and department head).
Plaintiff has not shown that Defendantb@rred from assertg qualified immunity
by the nature of his position.

¢) Qualified immunity

I.  Copyright Act claim (Count I)

Defendant’s argument for the applicatmiqualified immunity in this matter
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is grounded in federal opyright law’s “fair use” exception. Defendant has
persuasively shown that the fair use doetis unsettled enough—particularly in the
educational context—that his alleged actions did not infringe Plaintiff's clearly
established statutory rights. Plaintifites no case law in response. This Court
concludes that even if this action ngenot time-barred, it would not survive
Defendant’s Motion for Judgment on the&illings because Defendant is entitled to
qgualified immunity.

The Copyright Act of 1976 provides that “the fair use of a copyrighted work,
including such use by reproduction in copies. for purposes such as criticism,
comment, news reporting, teaching (inchglimultiple copies for classroom use),
scholarship, or research, is not an mjement of copyright.” 17 U.S.C. 8 107. The
statute continues:

In determining whether the use mawfea work in any particular case
is a fair use the factors to be considered shall include--

(1) the purpose and character of the use, including whether such use is
of a commercial nature or fer nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

(4) the effect of the use upon the gtial market for or value of the
copyrighted work.

As noted, the two prongs of the qualifimamunity test are (1) “whether the
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facts that a plaintiff has alleged . . . keaout a violation of a constitutional right”
and (2) “whether the right at issue was ‘clgastablished’ at the time of defendant's
alleged misconductPearson,555 U.S. at 232 (citations omitted). A court has
discretion to decide “which of the twarongs of the qualified immunity analysis
should be addressed first in light of tbhecumstances in thparticular case at
hand.”ld. at 236. Here, the parties focus om titlearly established” prong. In
determining whether Plaintiff has showmthhe right he alleges was infringed was
clearly established, the Court must

look first to the decisions of theuBreme Court, and then to the case
law of this circuit in determining’hether the right claimed was clearly
established when the action compéd of occurred. [T]he case law
must dictate, that is, truly compeldt just suggest or allow or raise a
guestion about), the conclusion for every like-situated, reasonable
government agent that what defendiarmdoing violates federal law in

the circumstances.

Clementep79 F.3d at 490 (internal citatis and quotation marks omitted).
Defendant correctly asserts that thepreme Court has y¢&o address the
contours of “fair use” by professors anddtnts in the educational setting. As to
circuit precedent, Defendant identifies dBith Circuit decision and one district
court decision within the Eastern DistraftMichigan that were on the books as of
April 2014 (when Plaintiff alleges he learneitthe alleged violation), and that have
addressed the fair use doctrine in tlirieational context. Both cases involved

dissemination of allegedly copyrighted t@aals by a commerdi@opying service
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rather than an educator university employeeSee Princeton University Press v.
Michigan Document Servs., In@9 F.3d 1381, 1385-91 (6th Cir. 1996) (holding
that a defendant copy shop’s reproducibrexcerpts of copyrighted works was a
commercial use that placed the burden on the defendant to show that its activities
constituted fair use, and that all four ataty factors weighed against a finding that
they did);Blackwell Publ'g, Inc. vExcel Research Grp., LLG61 F. Supp. 2d 786,
792-94 (E.D. Mich. 2009) (finding that aamction alleging tht a copy service
provider had compiled copyrighted magdsi from professors, and then allowed
students to copy the materials on its machines for a fee, was “not seriously
distinguishable” fronPrinceton University Pressnd thus that the fair use doctrine
did not apply). Crucially for tis case, the Sixth Circuit iarinceton University Press
expressly declined to decide whether slaene activities would amount to fair use
had they been undertakby students or professofseePrinceton University Press
99 F.3d at 1389 (“As to the proposition titatvould be fair use for the students or
professors to make their own copie% tbsue is by no meariree from doubt. We
need not decide this question, however ti@r fact is that the copying complained
of here was performed on a profit-magibasis by a commertianterprise.”).

Plaintiff bears the burden of showin@tiDefendant’s alleged distribution of
the Work to his students for class purpos#snged Plaintiff's clearly established

statutory rights. The only case Pitif cites in this regard i®rinceton University
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Press which he cites seemingly in order ¢oncede that “the question of what
constitutes fair use in an educational setthas not been decided in this Circuit.”
(Pl’s Resp. at 5, Pg ID 709.) Plaintiffarguments are otherwise devoid of case
support. He first points out that SVSUdha copyright policy irplace, and contends
that Defendant, as “a professor in adiglhere copyrights areften an issue . . .
would have known that copyrighted works are protected in general, and is assumed
to have been aware of théniversity’s copyright policy.” (Pl.’s Resp. at 5, Pg ID
709.) Apart from this, Plaintiff argues thBefendant, as someone “working in the
field, would have some idea of whatnstitutes fair use and what does not. He
certainly knew, from his employethat the way to avoidlaeach of copyright is to
request permission to use the work. Thereo dispute that [Defendant] never did
that.” (Pl.’s Resp. at 5-6, Pg ID 709-10.)

There is no merit to these argumerBgyond failing to cite any authority
suggesting—Ilet alone clearly establishintipat Defendant’s use of the Work was
not fair use, Plaintiff has all but concedédt his rights were not clearly established
for qualified-immunity purposes by acknowtgng that neither the Supreme Court
nor the Sixth Circuit hasdalressed the fair use doati in the higher education
context. In fact, 17 U.S.C. 8 107 specifically contemplates educational use of
copyrighted work as constituting fair usend while this does not foreclose the

possibility that activity like Defendant’'s masomeday be heltb be outside the
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scope of the fair use doctrine, the abgeatany Supreme Court or Sixth Circuit
precedent on the issue undercuts Plaintiff's argument ertirely.

ii. DMCA claim (CountII)

Defendant has demonstrated that henstled to qualified immunity, to the
extent that he is sued in his individeabacity, on the copyright infringement claim
asserted in Count | of the Complaint. eTlsame is true of Plaintiff's Digital
Millennium Copyright Act (DMCA”) claim in Count llof the Complaint.

The DMCA relevantly proves that “[n]o person shall, without the authority
of the copyright owner or the law . . témtionally remove oalter any copyright
management information, knowing, or..having reasonable grounds to know, that
it will induce, enable, facilitate, or conceat infringement of any right under this
title.” 17 U.S.C. § 1202(b). The statutoryktef the DMCA makes clear that any
violation of the DMCA is necessarily deative of an indepenae infringement of

a right under Title 17 of the United Stat Code. As Plaintiff has failed to

8 This conclusion is consistent with thaly two other district court cases of which
this Court is aware that @ addressed quakd-immunity arguments based on the
fair use doctrineSee Tresona Multimedi2016 WL 9223889, at *8 (finding, in an
action involving unauthorized performano€ copyrighted songs by high school
show choirs, that “since teaching is bstly listed as fair use, a public school
teacher acting in his teaching capacity vdohé reasonable in believing” that the
fair use defense appliefdss'n for Info. Media & Equip2012 WL 7683452, at *6
(holding that “a reasonable persomowld not have known” that uploading
copyrighted video to an internal univeysitetwork “violated any clearly established
rights pursuant to copyright law becautses ambiguous whetlnghe use was fair
use under copyright law”).

32



demonstrate that any infringement of amght of his was clearly established,
Defendant is entitled to qualified immunityn Plaintiff's DMCA claim as well.

2. Defendant is entitled to Eleventh Anendment immunity to the extent
that he is sued in his official capacity.

Plaintiff also pleads his claims against Defendant Canale in his official
capacity as an employee of SVSU. the instant Motion for Judgment on the
Pleadings, Defendant argues that to the extertthe is sued in his official capacity,
he is entitled to sovereign immunity under the Eleventh Amendment to the U.S.
Constitution? This Court agrees.

The Supreme Court has held thabsant waiver by the State or valid
congressional override, the Eleventh Amerent bars a damages action against a
State in federal court. . . . iBbar remains in effect wheState officials are sued for
damages in their official capacityKentucky v. Grahan#73 U.S. 159, 169 (1985);
see also Skinner v. Govorch#63 F.3d 518, 524 (6th KCi2006) (explaining that

the Eleventh Amendment bars “suits iddéeal court when thaction is ‘in essence

% In this Opinion and Order, the Courses the terms “sovereign immunity” and
“Eleventh Amendment immunity” interchangeablgee Union Pac. R. Co. v.
Louisiana Pub. Serv. Comm®&62 F.3d 336, 340 (5th Cir. 2011) (“[T]he terms ‘state
sovereign immunity’ and‘Eleventh Amendment imomity’ are often used
interchangeably to mean the same thingsBe also Haybarger v. Lawrence Cty.
Adult Prob. & Parole 551 F.3d 193, 197 (3d Cir. 2008) (recognizing that the Third
Circuit “and other courts of appealsvieasometimes usethe terms ‘sovereign
immunity’ and ‘Eleventh Amendmémmunity’ interchangeably”).
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one for the recovery of money from the stgnd] the state ithe real, substantial
party in interest,” which invariably will bthe case when theatlhant sues a state
employee in his official capacity”) (quotirigdelman v. Jordar15 U.S. 651, 663
(1974); Rodgers v. Banks344 F.3d 587, 594 (6th Cir. 2003) (“[T]he Eleventh
Amendment bars § 1983 suits seeking nyodamages against states and against
state employees sued in thefficial capacities.”)

“[Ol]fficial capacity claimsare essentially claims amst the entity itself.”
Frost v. Hawkins Cty. Bd. of Edud51 F.2d 822, 827 (6th Cir. 1988) (citing
Brandon v. Holt469 U.S. 464, 471 (1985)). As it is undisputed that Defendant
Canale was an employee of SV&thall relevant timegny entitlement to Eleventh
Amendment immunity that he has is tiedhis employment relationship. For the
reasons discussed below, the Court tades that SVSU would be entitled to
Eleventh Amendment immunity were it stildafendant in this action, and that that
immunity extends to Defelant Canale as well.

a) Background law

The Eleventh Amendment bars “any sitlaw or equity, commenced or
prosecuted against one of the United States by Citizens of another State, or by
Citizens or Subjects of any Foreign Staté.S. Const. amed. Xl. “Although the
Amendment on its face prohibits only sumiought against a state by ‘Citizens of

another State,” the Supreme Court hasgl construed the Amendment to protect
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states from suits filed by their own citizeinsfederal court on # basis of federal
guestion jurisdiction.’Reese v. State of Michigak34 F.3d 1269, at *3 (6th Cir.
2000) (table) (citingseminole Tribe of Florida v. Floridéb17 U.S. 44, 54 (1996)
andEdelman v. JordgM15 U.S. 651, 663 (1974)).

“Eleventh Amendment immunity attaches only to defendants that are the state
itself or an ‘arm of the State.Town of Smyrna, Tenn. v. Mun. Gas Auth. of Gegrgia
723 F.3d 640, 650 (6tGir. 2013) (quotingernst v. Rising427 F.3d 351, 358 (6th
Cir. 2005)). The Sixth Circuit has consistently held public universities in Michigan
to be arms of the stat8ee Kreipke v. Wayne State Un807 F.3d 768, 775-76 (6th
Cir. 2015) (Wayne State Universityfstate of Ritter by Rittes. Univ. of Michigan
851 F.2d 846, 848-51 (6th Cir. 1988) (University of MichigaBgnzie v. W.
Michigan Univ, 19 F. App'x 360, 361 (6th Cir. 2001) (Western Michigan
University);see alsdMcCormick v. Miami Uniy.693 F.3d 654, 661 (6th Cir. 2012)
(noting that “a public university qualifies as arm of the state”). The only case law
clearly indicating that SVSU specifically an arm of the ate is one unpublished
decision from this District was issued in 20B2e Ross v. Bachando. 14-cv-
14122, 2015 WL 4644912, at f&.D. Mich. Aug. 5, 2015{“Under Michigan law,
public universities such as SW are considered to benas of the State.”). But in
view of the authorities which clearly ebtish that public universities in Michigan

are arms of the state, and given that Plaiexpressly did not dispute that SVSU is
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an arm of the state in his brief on SV&hd the SVSU Board’s previous motion to
dismiss §eeECF No. 19 at 10, Pg ID 312), the@t finds that SVSU is an arm of
the state for Eleventh Amendment purposes.

SVSU, and Defendant Canale by extensiare thus presumptively immune
from suit unless one of the recognized exiog to Eleventh Amendment immunity
applies. There are threeckuexceptions: “First, Congress may abrogate immunity
by statute where its action is a proper exa&raf constitutional poer . . . . Second,
the [Eleventh] Amendment does not larsuit against a state official seeking
prospective injunctive relief tend a continuing violatioof federal law. Finally, a
state may waive Eleventh Amendment protecti@atten v. Kent State Unij\v282
F.3d 391, 398 (6th Cir. 2002) (erhal citations omitted).

Only the first of these three exceptiaagpertinent here. Plaintiff represented
in his Response that he “is no longer purguhis claim for injunctive relief” (Pl.’s
Resp. at Pg ID 703), which takes themw®t exception out of play. As to the third
exception, Plaintiff offers no basis forettfCourt to conclude that Michigan has
waived its Eleventh Amendment immunity @sclaims like his, and another court
in this District recently determined in a different copyright suit against a Michigan
public university that it has ndbee Wolf v. Oakland Unj\No. 15-13560, 2016 WL
7048812, at *6-7 (E.D. Mich. Dec. 5, 201@)olding that state employees in

Michigan have broad statutory immuniflsom tort liability ““whenever they are
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engaged in the exercise or dischamfea governmental function,” and that
Michigan has not waived this immunityavthe “specifically enumerated statutory
exceptions to governmental immunity” settfoin Michigan’s Governmental Tort
Liability Act, Mich. Comp. Laws § 691.1408t seq). (QuotingBeals v. Michigan
497 Mich. 363, 370 (2015)).

The dispositive issue, then, is whethke first exception applies: that is,
whether Congress has abrogated the states’ Eleventh Amendment immunity as to
the claims pled in this adin. This is measured withtavo-part test: “first, whether
Congress has ‘unequivocallxmresse[d] its intent to abgate the immunity,’; and
second, whether Congress has acted ‘@nisto a valid exercise of power[.]”
Seminole Tribe of Florida v. Florigéb17 U.S. 44, 55 (1996) (quotirgreen V.
Mansour 474 U.S. 64, 68 (1985)). They@eme Court made clear@eminole Tribe
that it is only pursuant to the Fourteenth Amendni&and no other provision of the
Constitution, that Congress may validyprogate state sovereign immuni§ee
Seminole Tribgs17 U.S. at 63-66 (holding that aléral statute enacted pursuant to
the Indian Commerce ClauseAtticle | of the Constitution could not abrogate state

sovereign immunity)see alsd-lorida Prepaid Postsecondary Educ. Expense Bd. v.

10 The specific constitutiongdrovision from whity Congress derives this power is
the enforcement clause in Section Fiokthe Fourteenth Amendment, which
provides that “Congress shallM@power to enforce, byparopriate legislation, the
provisions of this article.U.S. Const. amend. XIV, § 5
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Coll. Sav. Bank527 U.S. 627, 635-36 (1999) (imdating a federal statute
purporting to abrogate state sovereigmmunity for patent infringement claims
becauseSeminole Tribenakes clear that Congress nmay abrogate state sovereign
immunity pursuant to its Article | powerbence the [statute] cannot be sustained
under either the Commerce Clausdahe Patent Clause”).

In other words, to abrogate the states’ Eleventh Amendment immunity
through legislation, Congress must (1) cleapress its intent to do so, and (2) do
so through legislation that is a valideggise of its powers under the Fourteenth
Amendment! To meet the first prong, “Conggs must make its intention to
abrogate state sovereign immunity ‘ustakably clear inthe language of the
statute.” Hoffman v. Connecticut Dep't of Income MaidB2 U.S. 96, 101 (1989)
(quoting Atascadero State Hospital v. Scanleiv3 U.S. 234, 242 (1985)). For a
statute to satisfy the second prongtloé test, Congress ‘st identify conduct
transgressing the Fourteenth Amendmesilsstantive provisions, and must tailor
its legislative scheme to remedyg or preventing such conduc#lorida Prepaid
527 U.S. at 639. In this regard, “[tlhemaust be a congruees and proportionality

between the injury to be prevented or reied and the means adopted to that end.”

11 The Supreme Court has carved out oerow exception to this rule in the
bankruptcy context, but itas no relewace here.See Cent. Virginia Cmty. Coll. v.
Katz, 546 U.S. 356, 362-63 (2006) (Holg that notwithstandin@eminole Tribg

the Bankruptcy Clause of Article | of the Constitution represents, since the date of
its enactment, an implied congressionabglation of state sovereign immunity).
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Id. (quotingCity of Boerne v. Floreb21 U.S. 507, 519 (1997)).
b) Sovereign immunity

Although Congress has leqsively attempted to abgate state immunity
from copyright claims, the statute has beewalidated by various courts as an
unconstitutional exercise of federalgiglative power. Those decisions are
persuasive, and no courtathhas addressed the issue has reached the opposite
conclusion. Accordingly, thi€ourt concludes that evénPlaintiff's claims were
not untimely, they would fail because Defendant has Eleventh Amendment
Immunity notwithstanding Congress’ atteniptabrogate that immunity by statute.

I.  Copyright Act claim (Count I)

Count | of the Second Amended Comptaalleges a claim for copyright
infringement in violation of the Copyrightct, 17 U.S.C. 88 10énd 501. In 1990,
Congress enacted a statute purportingetgressly abrogate state sovereign
immunity from copyright infringement aims: the Copyright Remedy Clarification
Act ("CRCA"), 17 U.S.C. 8§ 511(a). The CRCA provides:

Any State, any instrumentality of$tate, and any officer or employee
of a State or instrumentality of @&tate acting in his or her official

capacity, shall not be immune, undee Eleventh Amendment of the
Constitution of the United Statesr under any other doctrine of
sovereign immunity, from suit in Fed court by any person, including
any governmental or nongovernmergatity, for a violation of any of

the exclusive rights of a copyriglowner provided by sections 106
through 122, for importing copiesf phonorecords in violation of

section 602, or for any otheiolation under this title.
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17 U.S.C. § 511(a).

The CRCA's text permits no doubt thabi@ress clearly expressed its intent
to abrogate the Eleventh Amendment imituof states against copyright claims.
The key question becomes whether thRGA was itself a valid exercise of
congressional power. A substantial numbefeaferal courts have held that it was
not, and invalidated the CRCA on that basis. Among them are the Fifth and Eleventh
Circuits, as well as several district couiitecluding at least one in this District).

The Fifth Circuit was the first te@all the CRCA’s constitutionality into
qguestion. InChavez v. Arte Publico Pres204 F.3d 601 (5th Cir. 2000), the Fifth
Circuit interpreted the decision that tlsaipreme Court had recently issued in
Florida Prepaidas requiring a court to examinedbraspects of an express statutory
abrogation of state sovereign immunity: “1¢ thature of the injury to be remedied;
2) Congress's consideration of the adequdstate remedies to redress the injury;
and 3) the coverage of the legislatio@havez 204 F.3d at 605. Applying that
framework to the CRCA in the context o€apyright lawsuit by an author against a
public university, the Fifth Circuit held th#éte statute’s legislative history did not
demonstrate a pattern of state copyright infringementF{asda Prepaid had
suggested was required); that Congress ¢j#lethought to state remedies at all;
and that the legislature took no appareapstto cabin the scope of the statGee

id. at 605-07. As the Fifth Circuit found no indication in the record that “Congress
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was responding to the kind of massive counstihal violations that have prompted
proper remedial legislatiornhat it considered the adeapy of state remedies that
might have provided the required due psxef law, or that it sought to limit the
coverage to arguably constinal violations,” the codrstruck down the CRCA as
“an improper exercise of Corggsional legislative powerld. at 607.

Eleven years later, iNat'l| Ass'n of Boards of Pharmacy v. Bd. of Regents of
the Univ. Sys. of Georgi®33 F.3d 1297 (11th Cir. 2011)NABP), the Eleventh
Circuit reached a similar outcome slightly different legal groundSNABP also
involved a copyright action against a university board, and two of the holdings in
that case are relevant here. First, thevEhth Circuit noted that the “legislative
history of the CRCA makes clear that Cargg intended to abragastate sovereign
immunity under its Article | poers” in passing that lawd. at 1313, and while this
may have been a valid bador abrogation at the tinthe CRCA was enacted, the
Supreme Court later establishedSaminole Tribahat Article | cannot support a
congressional abrogation of state sovereign immu8ge.idat 1313-15. The court
thus held that the Copyright Clause of Articlé Which was the stated constitutional

basis for the CRCA when was enacted, could no longer justify an abrogation of

12 Courts have used both the terms “Pa@lause” and “Copyright Clause” to refer
to Section 8, Clause 8 of Article which empowers Congress “[tjo promote the
Progress of Science and useful Arts,sleguring for limited Times to Authors and
Inventors the exclusive Right to theespective Writings and Discoveries.”
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state sovereign immunit§see idat 1315. Second, the EletbrCircuit held that the
Fourteenth Amendment could not its@lstify the CRCA’s abrogation of state
sovereign immunity. The couexplained that Congressicaalidly abrogate state
sovereign immunity under Fourteenth Amadenent in two ways: either by “creat[ing]
private remedies against the States &mtual violations” of the Fourteenth
Amendment, or by enacting fgphylactic legislation wich deters or remedies
[Fourteenth Amendment] violations ... even if in the process it prohibits conduct
which is not itself unconstitutional, stbong as there [is] a congruence and
proportionality between the injury to @evented or remedied and the means
adopted to that endld. at 1315-16 (emphasiand alterations in original) (internal
guotation marks and citatiorm@nitted). The latter (“@phylactic”) option, which
was at issue ilChavez was not raised iINABP. The question before the court in
NABP was therefore whether the plaintiff—a nonprofit corporation which alleged
that a public university red affiliated parties hadparopriated its copyrighted
materials—had alleged an “actual vimd®” of its Fourteenth Amendment due
process rights. The Eleventhr@iit concluded that it had nd&ee idat 1315-19.
Chavezand NABP thus reached similar outcomes on different doctrinal
grounds. The Fifth Circuit’s decision {Dhavezhad to do with whether there was
enough evidence in the CRCA'’s legislativethry of a pattern of state-committed

copyright violations to justify the law'abrogation of state sovereign immunity. In
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NABP, by contrast, the Eleventh Circuit ayméd whether the plaintiff's allegation
of copyright infringement was in itself allegation of a due process violation by
the state, and ultimately concludit it was not. In other word€havezanalyzed
the CRCA as a prophylactic remefty a societal problem, whilSABP analyzed
the CRCA as a vehicle for remedying stateandithat are themselves violations of
a plaintiff's constitutional rights. Botleourts concluded that it was not a valid
exercise of congressional power. And whilegh are the only tworcuit courts that
have weighed in on the CRGAconstitutionality thus faryarious district courts
have reached the same results, includgiegeral within the Sixth CircuiSee, e.g.,
Campinha-Bacote v. Regemtsthe Univ. of MichiganNo. 1:15-cv-330, 2016 WL
223408, at *3 (S.D. Ohio Jan. 19, 2016) (ngtthat “numerous courts have held
that the CRCA was passed pursuant tache | powers and thus was not a valid
abrogation of the states' Eleventh Amenent immunity” and concluding that
“Congress did not validly abrogate tlstates' Eleventh Amendment sovereign
immunity [in the CRCA] and @t the statutorily proscribed conduct, as explained in
[NABH, does not simultaneously and ipé@dently violate a constitutional
guarantee protected by the FourteeAthendment”) (collecting casesfoyle v.
Univ. of Kentucky2 F. Supp. 3d 1014, 1017-19QEKy. 2014) (holding that the
CRCA was passed pursuant to the Copyri@latuse of Article | and thus cannot

validly abrogate state Eleventh Amendment immunitygcobs v. Memphis

43



Convention & Visitors Bureau710 F. Supp. 2d 663, 678-82 (W.D. Tenn. 2010)
(same). A court in this District recently did the sam®@/mif, rejecting the plaintiff's
attempt to distinguis@havezand declining her “invitation to examine the Copyright
Act ab initio.” Wolf, 2016 WL 7048812, at *5 (E.D. Mich. Dec. 5, 2016).

This Court is not aware of any cases in which a court has upheld the CRCA
against a challenge like those that wenade in the casediscussed above.
Moreover, Plaintiff has not presented tl®urt with contrary legal authority,
evidence of a pattern of state universippyright violations, a colorable argument
that his due process rights were violated, or any other reason not to follow the sound
reasoning inChavez NABP, Wolf, and the other cases that have invalidated the
CRCA'’s purported abrogation of state sovereign immunity.

ii. DMCA claim (Count I1)

The same analysis applies to PldfigiDMCA claim. The CRCA purports to
abrogate Eleventh Amendment immunibased on violations “of any of the
exclusive rights of a copyright own@rovided by [17 U.S.C. 88 106-122], for
importing copies of phonorecords in violation of [17 U.S.C. § 602], or for any other
violation under this title.” 17 U.S.C.811(a). The CRCA thuscludes the DMCA,

17 U.S.C. 8 1202, within its scope. Noneta authorities discussed above that have
invalidated the CRCA haweoted any basis for distinguishing between the DMCA

and other provisions of Title 17, so tkERCA cannot validlyabrogate Eleventh
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Amendment immunity from liaility under the DMCA.

Plaintiff has cited no other statute thpatrports to abrogate state sovereign
immunity as to the DMCA, nor does tht®f the DMCA itself demonstrate any
congressional intent to that effect. SV@udd thus Defendant Canale are immune
from liability on the DMCA claim undethe Eleventh Amendment as well.

IV. CONCLUSION

Because Plaintiff named Defendant Canale as a defendant in this action after
the governing limitations period expireahd since the amended pleading in which
he did so does not relateddato the date of the original pleading under Rule 15(c),
this action is time-barred. Even if were not, Defendant @ale is entitled to
gualified immunity insofar as he is sued in his individual capacity, and Eleventh
Amendment immunity insofar as he is suredlis official capacity. Accordingly, the

Court hereby GRANTS Defelant’s Motion for Judgment on the Pleadings.

IT IS SO ORDERED.

Dated: March 15,2018 s/PauD. Borman
Faul D. Borman
UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that a copythad foregoing order was served upon each
attorney or party of record tegn by electronic means or firsfass U.S. mail on March 15, 2018.

gD. Tofil
Deborah Tofil, Case Manager
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