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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PAULA TAYLOR,

Plaintiff,
CaseNo. 16-cv-11797
V.
HON. MARK A. GOLDSMITH
J. C. PENNEY COMPANY, INC.,

Defendant.
/

OPINION AND ORDER
GRANTING DEFENDANT'S MOTION TO DISMISS (Dkt. 4) AND DISMISSING
COUNTS ONE AND TWO OF THE COMPLAINT WITHOUT PREJUDICE

Plaintiff Paula Taylor was an employee@éfendant J. C. Penney Company, Inc. from
May 1981 to January 2015. Following her termioatiTaylor filed a complaint in this Court
alleging unlawful age discrimination in violatiaf Michigan’s Elliot-Larsen Civil Rights Act
(“ELCRA”), Mich. Comp. Laws 8§ 37.2101, et seq.,vasll as various violkons of the Family
Medical Leave Act of 1993 (“FMLA”), 29 U.S.C. § 2601, et seq.

This matter is before the Court on J. C. Penney’s motion to dismiss two of the three
counts in the complaint (Dkt. 4)[he issues have been fully bridfeBecause orargument will
not aid the decisional process, the motion Wwél decided based on the parties’ briefing. See
E.D. Mich. LR 7.1(f)(2). As discusdébelow, the Court grants the motion.

I. BACKGROUND

Taylor began working for J. C. Penneythe Alma, Michigan store location in May
1981. Compl. 11 10, 11 (Dkt. 1). Due to a lowack surgery, Taylaook medical leave under
the FMLA from June 8, 2015 to August 12, 2018. 1 14, 15. When Tayloeturned to work

on August 12, certain physical restrictions wetaced on her work, including no excessive
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bending or lifting over twenty-five pounds, and stwld only work four-hour days. Id. § 15.
On October 13, 2015, Taylor wadlowed to work full time butwith the same physical
restrictions. _Id. § 16. Taylavas then approved for and used teaid Time Off” from October
15 through the 31. Id. 1 17. Taylor was schedtdedbturn to full-time work on November 2,
2015. Id. ¥ 18.

When Taylor arrived to work on Novemb 2, her store manager, Anita Szostek,
informed Taylor that she “couldn’t accommodéte restrictions set by [Taylor’'s] doctor,” and
Taylor was sent home. 1d.19. Taylor continued to showp for work from November 2
through November 8, but was told to return haaeh day by the acting manager and/or leader
of the day. _Id. 1 20, 32. During this time pdridaylor contacted th#owerline Specialists”
to coordinate her “lliness Recoveryme.” 1d. 1 26. The Specialistsitially told Taylor that she
was not entitled to lliness Recayelime, but Taylor could use hBaid Time Off. Id. 1 27, 30.
Taylor also complained to the Human Resesr Department that she felt harassed and
discriminated against by Szostek. Id. T 31.

Following a visit with her doctor on Novemb&6, Taylor's physicatestrictions were
removed and she returned to work on November 11. Id. 11 33, 34. On November 18, Taylor
received a letter from the Powerline Specialisthich stated that Taylor was approved for
lliness Recovery Time from Novemb@&ithrough November 10. Id. § 35.

Later, in January 2016, Taylor informedadStek that Taylor was going to have knee
surgery on February 11, 2016. Id. §360n January 25, 2016, Taylor was fired for
insubordination and for an ird@nt involving a coupon that a stomer had given Taylor on
January 18, which was then supposed to be giv@aytor's sister._ld. Y 37-43. Taylor claims

that she “was the eldest salesperson at thewionking at [JC Penney’s] Alma store.” Id. | 45.



Taylor filed her complaint on May 202016, which included one count of age
discrimination under ELCRA, one count of FMLkterference, andne count of FMLA
retaliation?

Il. STANDARD OF DECISION

In evaluating a motion to dismiss pursuantederal Rule of Civil Procedure 12(b)(6),
“[c]ourts must construe the complaint in the light miastorable to plaintiff, accept all well-pled
factual allegations as truenc determine whether the complaint states a plausible claim for

relief.” Albrecht v. Treonp17 F.3d 890, 893 (6th Cir. 2010). To survive a motion to dismiss, a

complaint must plead specifiadtual allegations, andot just legal conckions, in support of

each claim._Ashcroft v. Igbal, 556 U.S. 662, 678-679 (2009).

[ll. ANALYSIS
A. Count One — Age Discrimination Claim Under ELCRA
In Michigan, an employer must not “dischat or “discriminate against” an employee
based on the employee’s age. Mich. @orhaws 8§ 37.2202(1)(a). Under ELCRA, the
employer’s discriminatory animus must have ba€isubstantial” or “motivating” factor in the

adverse action. Provenzano v. LCI Holdings, Inc., 663 F.3d 806, 818 (6th Cir. 2011). A plaintiff

may establish this through either direct aicemstantial evidence. Tilley v. Kalamazoo Cnty.

Road Comm’n, 777 F.3d 303, 307 (&ir. 2015); Howley v. FedExpress. Corp., __ F. Supp.

3d _, 2016 WL 1223356, at *4 (E.D. Mich. 2016). Taydoes not allege any direct evidence

1J. C. Penney does not challenge the FMLA rdtatiaclaim in its motion to dismiss. See Def.
Mot. at 4 n.1.



of age discrimination; rather, shadvances a disparate-treatiiieory of age discrimination
based on circumstantial evidence. See Pl. Resp. at 7-8.

To establish a prima facie case of age rthsioation under this approach, Taylor must
demonstrate that she was a member of a pemteclass, she was subjected to an adverse
employment action, she was qualified for heb,jand she was treated “differently than a

similarly situated employee from outside thetpcted class.”__Hein v. All Am. Plywood Co.,

Inc., 232 F.3d 482, 489 (6th Cir. 2000); see digley, 777 F.3d at 308 (for age discrimination

claim, articulating the fourth element of the pairfacie disparate-treatmecase as the plaintiff
being treated “differently than persons of &fetent age class who engaged in the same or
similar conduct” (quotingProvenzano, 663 F.3d at 818)).

In her complaint, Taylor alleges th&tpm October 2015 through January 2016, she was
subjected to intentional discriminatory treatmbytJ. C. Penney on the basis of her age, which
included “requiring her to provide medical r@ées with no restrictions when other younger
employees could work with restrictions.” Comff 47-49. Taylor then claims that this
treatment “constitutes age discriminatiarviolation of” the ELCRA. _1d.  50.

In its motion to dismiss, J. C. Penney contetids$ Taylor has failed to sufficiently plead
factual allegations to support her ELCRA clailmecause the complaint “is nothing more than a
series of legal conclusions that attempt to foaiuallly recite the elementd a cause of action,”
Def. Mot. at 8 — namely, that Taylor was an employee, J. C. Penney was her employer, she was
the victim of discrimination, theonduct was intentional, and skeffered damages, id. at 10.

According to J. C. Penney, the only factual altegarelating to Taylor'sage was that she was

2 Circumstantial evidence consists of “prooétttdoes not on its face establish discriminatory
animus, but does allow a factfinder to draw a@eable inference that discrimination occurred.”
Tilley, 777 F.3d at 307-308.



the “eldest salesperson” at the Alma store.atd® (quoting Compl. 1 45). J. C. Penney further
argues that Taylor has failed to: (i) identdyny age-related discriminatory comment by any
employee; (ii) name a single employee that waated more favorably; and (iii) provide any
factual support that the allegednduct was intentioha Id. at 10. For these reasons, J. C.
Penney seeks to dismiss Taylor's ECLRA claim.

In response, Taylor claims that she “hasdena short and plain statement that she was
treated differently than other, younger employebggtause “[s]he was denied the right to work
while she had medical restrictions while othgsunger employees were allowed to work even
with medical restrictions.” Pl. Resp. at 8 (Dkt. 9).

In its reply, J. C. Penneyiterates that Taylor has fad to identify a single employee
who was younger but was treated differently thagldra Def. Reply at8-9 (Dkt. 10). J. C.
Penney also notes that, absent any facts comgethe medical restiions of the alleged
“younger employees,” Taylor has also failed sbow how the comparators were similarly
situated to Taylor. Id. at 9 n.5. &ICourt agrees with J. C. Penney.

In viewing the complaint in the light mostviarable to Taylor, the Court concludes that
Taylor has failed to plead a plausible claimage discrimination under ELCRA. The complaint
completely fails to identify a younger employekomwas treated differently than Taylor. House

v. Rexam Beverage Can Co., 630 F. App’x 461, @&@h Cir. 2015);_see also Riever v. Saia

Motor Freight Line, Inc., 2009 WL 701397, at {&.D. Mich. Mar. 13,2009) (dismissing the

plaintiffs ELCRA age discrimination claim bause he did “not identify even one younger
individual who was treated mofavorably by Defendant”).
By failing to even identify one younger employiaghe complaint, Taylor also failed to

allege sufficient factual allegations concernimigether she and her comparators were similarly



situated. _Jacklyn v. Schering-Plough Health¢2zn@ds. Sales Corp., 176 F.3d 912, 929 (6th Cir.

1999) (“In determining whether an allegedly cargble employee is similarly situated to the
plaintiff, the question is whether all of the relevant aspects of his employment situation were
nearly identical to those dhe [younger employee’s] employment situation.”); Howley, 2016
WL 1223356, at *7 (appropriate comparator idisparate treatment case would be an employee
who is similarly situated to the plaintiff “iall relevant aspects of the employment”). The
complaint does not describe the relative ageswork restrictions of the “other younger
employees,” as compared to Taylor's age ardfrictions. Nor are there any allegations that
Taylor and the younger employees performsithilar job functions or posed similar
gualifications. As such, there are no allewas that Taylor and a younger employee were
similar in all of the relevant aspects of theirgoyment to give rise to a plausible claim of age
discrimination.

While the complaint does state that Taylor was treated differently because she was
required “to provide medical releases with nstrietions when other younger employees could
work with restrictions,” Compl. § 48, this barssartion is essentially racitation of an element
for an age-discrimination claim, nothing mord-douse, 630 F. App'x at 463-464. Absent
additional factual allegations, the complaint fadssufficiently plead a plausible claim for age
discrimination.

Accordingly, the Court grants this portiasf J. C. Penney’s motion and dismisses
Taylor's ELCRA claim without prejudice.

B. Count Two — Interference Claim Under the FMLA

Under the FMLA, it is “unlawful for any empley to interfere with, restrain, or deny the

exercise of or thet@mpt to exercise, angight provided under [the FMLA].” 29 U.S.C.



§ 2615(a)(1). Unlawful interference includegftrsing to authorize FMLA leave.” 29 C.F.R.
825.220(b). To make out a prima facie case of ANhterference, a plaitiff must demonstrate
that

(1) she was an eligible employee, (2) the defendant was an

employer as defined under the FMLA, (3) she was entitled to leave

under the FMLA, (4) she gave teenployer notice of her intention

to take leave, and (5) the employer denied or interfered with the

employee’s FMLA benefits to which she was entitled.

Wallace v. FedEx Corp., 764 F.3d 571, 585 (6th Cir. 2014).

“Employees are required to provide employers with thirty days[] notice when the
necessity for FMLA leave is foreseeable and I'suotice as is practicable’ when the need for

FMLA leave is not foreseeable.” Beaver v. RGIS Inventory Spetsialisc., 144 F. App’x 452,

456 (6th Cir. 2005) (quoting 29 U.S.C. § 264%1)); see also 29 C.F.R. 8§ 825.302-.303.
Notably, the employee is not required to expresslieghat he or she is seeking FMLA leave “or
even mention the FMLA.”_Beaver, 144 F. Ag@t 456. Rather, the employee need only make
the employer aware that leave ngeded for an FMLA purpose![tlhe relevant inquiry is
whether the information imparted to the employesufficient to reasonably appraise it of the
employee’s request to take time off Bbserious health condition.”_Id.

The plaintiff must also demotrate “that the employer’s violation caused them harm.”
Wallace, 764 F.3d at 585. Because the remedy under the FMLA is tailored to the harm the
plaintiff suffered, 29 U.S.C. § 2617 provides matief unless the employee has been prejudiced

by the violation. _Ragsdale v. Wolverine Wb Wide, Inc., 535 U.S. 81, 89 (2002). For a

violation of § 2615, an employer ligble only for compensation and benefits lost “by reason of

the violation,” for other monetangsses sustained “as a direct result of the violation,” and/or for



“appropriate” equitable relief, aluding employment, reinstatement, and promotion. Id.; 29
U.S.C. § 2617(a)(1)(A)(i).

In her complaint, Taylor alleges that (i) sivas an eligible employee, Compl. § 54; (ii)

J. C. Penney was an employer under the FMIAJi55; (iii) she was entitled to FMLA leave
because she “had a serious medical condition, ek furgery that adversely affected her ability
to perform her job duties,” id. § 56(a); (iv) she made an “attempt to take intermittent FMLA
leave to care for back surgery recovery,”fb4; and (v) she “should have been approved for
and certified for intermittent FMLA tlmugh her medical provider,” id. 1 56(b).

In its motion to dismiss, J. C. Penney arguesThgtor has failed to plad facts that J. C.
Penney interfered with Taylor’s rights to FMLAtermittent leave, because the complaint “does
not allege any facts showing when she requirg¢ernnittent leave; that she was entitled to or
eligible for intermittent leave; that she applitat intermittent leave; or that [J. C. Penney]
denied her request for intermittent leave.” Def.tMat 7-8. Instead, L. Penney contends that
the complaint demonstrates that Taylor received eight weeks of FMLA leave, she returned to
work with restrictions in Augus2015, she took approved Paid Time Off leave in October, she
received approval for short-terdisability from November 3-10,na she then returned to full-
time work without restrictions on November 18ee id. at 8. According to J. C. Penney, an
FMLA interference claim fails when an erogke receives her FMLA leave. Id.

The Court agrees that Taylor has failed tfficiently allege facts that she was prejudiced
by the violation. Although not expressly allegacher complaint, Taygr's FMLA interference
claim is clearly premised on her attempt to takermittent leave in Neember 2015 to care for
her back following her surgery. See Compl. {[&4ting that Taylor made an “attempt to take

intermittent FMLA leave to care for back surgery recovery”); Pl. Resp. at 2 (“Defendant’s



Human Resources interfered withaltiff’'s short term disabilitybenefits.”); see also id. at 3
(*JC Penney’s Human Resources refused to allowntffaio use short terrdisability benefits to
which she was entitled for the time off.”). Themplaint's allegation that Taylor “should have
been approved for and certified for intermitt&MLA through her medical provider,” Compl.
1 56(b), suggests that the allegetrference at issue in thisagih amounted to J. C. Penney not
approving her for such leave. This allegation seé&mrefer to Taylor being initially informed
that she was not entitled to Illness Recovery Tbhyel. C. Penney’s Powerline Specialists. See
id. 11 27, 29 (Powerline Specialistdormed Taylor that she was nexttitled to liness Recovery
Time and could only use Paid Offme). Assuming Taylor was gtled to intermittent leave in
November when she notified J. C. Penney’s Rbme Specialists to coordinate the Iliness
Recovery Time, the initial denial would hapkausibly stated a @lation of the FMLA.

However, as pleaded, Taylor acknowledgest #he received atter on November 18,
2015, which stated that she was subsequéfahproved for llinessRecovery Time from
November 3, 2015 through November 10, 2015.” fi85. With no other allegations of harm,
Taylor has failed to plead spécifactual allegations that shwas prejudiced by the alleged
violation that would support a gulsible claim for FMLA interference. Therefore, the Court
grants this portion of J. C. Penney’s motiord alismisses Taylor's FMLA interference claim
without prejudice.

Taylor's arguments in her response brief not warrant a different outcome. First,
Taylor contends that Szostek interfered with ©agl right to réurn to work in November 2015,
while allowing other employees toork with restrictions. _Se®l. Resp. at 9-11. However,
Taylor does not raise this allegation in her interference claim,shedmay not amend her

complaint through her response brief. Jocham v. Tuscola Cnty., 239 F. Supp. 2d 714, 732 (E.D.




Mich. 2003). But even if shedlias noted above, there are act$ alleged concerning similarly
situated employees. See 29 U.@614(a)(4) (“As a condition ekstoration . . . the employer
may have a uniformly applied practice or polityat requires each such employee to receive
certification from the health care provider oétamployee that the employee is able to resume
work[.]); 29 C.F.R. §825.312(a) (“[Aln empyer may have a uniformly-applied policy or
practice that requires all similgkituated employees (i.e., same occupation, same serious health
condition) who take leave for such conditiotts obtain and presentertification from the
employee’s health care provider that émeployee is able to resume work.”).

Second, Taylor argues that Szostek’s markingaflor as “Failure to Report” for each
day Taylor was absent in November amounted=K&LA interference. PIl. Resp. at 11-12.
Again, Taylor does not make thadlegation in her interference amias pled in her complaint.
Furthermore, Taylor does not provide anifegations that these failure-to-report marks
prejudiced her in any manner.

Third, Taylor claims that Szostek interferadth Taylor's anticimted FLMA leave in
February 2016 by firing Taylor before she cotd#te the leave. PIl. Resp. at 13. Once again,
Taylor does not raise this ajjation in her interference claim as pled in her complaint.

V. CONCLUSION

For the reasons stated aboves @ourt grants J. C. Penney’s motion to dismiss (Dkt. 4)

and dismisses counts one and two of Tayloreglaint without prejudice. Although Taylor has

not filed a motion for leave to file an anted complaint, the Court will afford her the

10



opportunity to file sah a motion on or before October 3, 2G16hould Taylor fail to timely file

a motion to amend, these counts will be dismissed with prejudice.

SO ORDERED.
Dated: September 19, 2016 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on September 19, 2016.

gKarri Sandusky
Gase Manager

3 In her response brief, Taylor requests that, “if these allegations afficiasty [she] should be
given the opportunity to amend to address dleéiciency prior to suffering dismissal with
prejudice of this claim.” PIl. Resp. at 8. Thegjuest is insufficient under Federal Rule of Civil
Procedure 15, because thaterwequires the filing of a ntimn. See_ Kuyat v. BioMimetic
Therapeutics, Inc., 747 F.3d 435, 444 (6th @014) (Although [Rule 15] structs courts to
‘freely give leave’ to amend, & liberal policy doesiot apply to the plaiiffs’ one-sentence
request. A request for leave to amend almosinaaside, to the district court in a memorandum
in opposition to the defendant’s motion to dismis not a motion to amend.”); E.D. Mich. LR
15.1 (“A party who moves to amend a pleadinglishttach the proposeaimended pleading to
the motion. Any amendment to a pleading, whefited as a matter of course or upon a motion
to amend, must, except by leave of court, repcedhe entire pleading as amended, and may not
incorporate any prior pleading by reference Because Taylor has not filed a motion to amend
with an attached proposed amended pleadihg, issue of granting leave to amend is not
properly before the Court. Because the curmantion to dismiss is premised entirely on a
failure to plead sufficient facts under_Igbal, tBeurt grants Taylor leave to file a motion to
amend, rather than dismiss with prejudice.
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