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l. Introduction

In early 2016, Michigan passed Sen&# (“SB”) 13, which eliminated
straight-ticket voting. 2015 Mich. Pub. Acts 268 (“PA 268”). Plaintiffs Michigan
State A. Philip Randolph Institute, Corom Cause, Mary Lansdown, Dion
Williams, and Erin Comartin then sued Ruibhnson, Michigan Secretary of State
(“the Secretary”) in May 2016.SeeDkt. No. 1. The Riintiffs raised both
constitutional and statutory claimSee id.

This case proceeded taaly where the Court heard opening statements and
then examined the parties’ brieédpng with the voluminous record.

For the reasons detailed below, theu@ will GRANT Plaintiffs’ request for
a permanent injunction on PA 268.

The Court cautions that its holdings areafc to this litigation. The Court’s
only charge here is to assess the constitutionality and legaliA @68 based on
the election laws and the voting patternd@inographics, in Midgan, as they exist
today. The Court appreciates the “vigilaespect” due to the separation of powers
embodied in the Constitutior©hio Democratic Party v. Huste834 F.3d 620, 623
(6th Cir. 2016). But “[flederal judicialemedies, of cours@re necessary where a
state law impermissibly infringele fundamental right to voteld. Such remedies

are necessary in this caseflas Court will explain herein.



A.  History of Straight-Ticket Voting in Michigan

By voting a straight-ticket (or straigprty) ballot, Michigan residents can
vote for all the candidates of a given pahiii party through shaay in one oval, as
opposed to voting for each candidate by shading in, say, eighteen ovals. Dkt. No.
146, p. 2 (Pg. ID 4380%ee alsdkt. No. 1-15, p. 9 (Pg. ID 288). Michigan residents
must also vote for nonpartisan offices aandposals, sometimes as many as thirty-
seven nonpartisan offices and eighteen propogaits. No. 1-15, p. 9 (Pg. ID 288).

The straight-party option only streamlinesting for partisan offices; Michigan
residents must vote for each nonpartieffice and proposal individually.

Since 1891, Michigan residents have Kta&l option of straight-ticket voting.
1891 Mich. Pub. Acts. 190 § 14. In this 1y®¥ar span, Michigan legislators have
tried to abolish the jctice three times.

Twice, Michigan voters defeated by referendum laws that would have
eliminated straight-party voting: first in 1964 and second in 2@&E1964 Mich.

Pub. Acts. 240; 2001 Mich. Pub. Acts. 269. On both occasions, voters demonstrated
an overwhelming preference for keepingaight-ticket voting. Michigan voters
repealed 1964 PA 240 by a vote gfpeoximately 66% (1,515,875) to 34%
(795,546). Dkt. No. 146, p. 2 (Pg. ID 488 And they repealed 2001 PA 269 by a

vote of roughly 60% (1,775,043) to 40% (1,199,23@).at p. 3 (Pg. ID 4381).



The third attempt at eliminating stghit-ticket voting occurred in December
2015, when the Michigan Legislature passed SB 3. Governor Rick Snyder
signed the bill into law on January 5, 204ed it became effective immediately.
Dkt. No. 102-8, pp. 2 (Pg. ID 20835B 13 was enrolled as PA 268l.; see also
Dkt. No. 146, p. 3 (Pg. ID 4381). P268 includes a $5 million appropriation for
“purchas[ing] voting equipment to implemehe elimination of straight party ticket
voting.” PA 268, Sec. 795c.(2)This appropriation isor the purchase of voting
booths, which can cost just $15. Dkin. 147, pp. 34-35 (Pg. ID 4449-50). The
appropriation has additional significanaeprevents a referendum on PA 268—and
referenda had undone preus laws eradicating straight-party votin§ee Mich.

United Conservation Clubs v. Sec'y of St&®&0 N.W.2d 297, 298 (Mich. 2001).

B. Procedural History

Because of this litigation, PA 268 had y@ cover an election. On May 27,

2016, five months after PA 268 had bewo law, the Plaintiffs requested a

preliminary injunction prohibiting the Sextary from implementing PA 268. Dkt.

1 PA 268 only changed the ballot to remdkie straight-party option and so party
vignettes were still to appear at the top of ball&ee2017 Mich. Pub. Acts 113.
The Michigan Legislature later remalehe party vignettes from the ballot,
however. See id.
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No. 4. In requesting the preliminary injunction, the Plaintiffs alleged that PA 268
violates the Equal Protection Clauaed Section 2 of the Voting Rights Act
(“VRA"). 2 And on July 22, 2016, the Court gtea Plaintiffs’ request, finding that
PA 268 likely violated the Equal Protection Clause and Section 2 of the \ARA.
Johnson | 209 F. Supp. 3d 935ge alsdkt. No. 30.

Then, on August 15, 2016, this Court d=shthe Secretary’s motion to stay
the preliminary injunction pending appe&ee Mich. State A. Philip Randolph Inst.
v. JohnsonCase No. 16-cv-11842016 WL 4267828 (E.D. Mich. Aug. 15, 2016).
Two days later, the Sixth @it denied the Secretary’s motion for a stay pending
appeal of this Court’'s orders grantinige Plaintiffs’ motion for a preliminary
injunction. See Mich. State A. PhiliRandolph Inst. v. JohnspB33 F.3d 656 (6th
Cir. 2016) (‘Johnson T1).

On October 16, 2017, the Secretary nmibf@ summary judgment. Dkt. No.

102. As the Court denied the Secretanyiotion, this case proceeded to ttisdee

2 In the initial Complaint, the Plaintiffslso asserted an Americans with Disabilities
Act (“ADA”) claim, 42 U.S.C. § 1213kt seq SeeDkt. No. 1, pp. 21-22 (Pg. ID
21-22). After the Court found that theyopably lacked standing to assert a claim
under the ADA, the Plaintiffs abandoned this clairBee Mich. State A. Philip
Randolph Inst. v. Johnspr209 F. Supp. 3d 935, 945-46 (E.D. Mich. 2016)
(“Johnson’l). The Plaintiffs later amendeddtComplaint by adding an intentional
discrimination claim under the Equarotection Clause (Count II).

3 In deciding that motion, the Court condkd that Plaintiff Erin Comartin lacked
standing to assert any oktlelaims raised hereinlohnson 1] 2018 WL 493184, at
*4,
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Mich. State A. Philip Bndolph Inst. v. Johnspi€ase No. 16-cv-11844, 2018 WL

493184, at *1 (E.D. Mich. Jan. 19, 2018)g¢hnson II7).

C. Passage of SB 13

Michigan State Senator Marty Knatleerg, a Republican, introduced SB 13
in January 2015. Dkt. No. 146, p. 5 (Pg. ID 4383). When Knollenberg introduced
the bill, he did not have sufficient votis its passage. DkiNo. 137-4, pp. 6—7 (Pg.
ID 3270-71). In seeking votes, hdi@d on others, including Ronna Romney
McDaniel and Ronald Weiseitd. McDaniel became chairperson of the Michigan
Republican Party in Februa?$15, one month afté&nollenberg introduced the bill.
Dkt. No. 146, p. 5 (Pg. ID 4383). Wers on the other hand, held no public office
or official role in the Republen Party during this periodd. at p. 6 (Pg. ID 4384).
But he was chairperson of the Michig Republican Party from 2009 to 2011 and
holds that position todayld.

Knollenberg explained his reliance on Deniel, saying “I needed some help
getting some votes and [McDaniel] knows people, so you know, she, | assume, went
out and talked to folks. | ddrknow who, but | needed more votes. . . . And so, she

was helping me get votesDkt. No. 137-4, p. 6 (Pg. ID 3270). McDaniel helped



Knollenberg obtain votes by, for examptennecting Knollenlrg with Weiser.See
id. at pp. 19-20 (Pg. ID 3283-84).

And Knollenberg kept McDaniel infored as to his communications with
Weiser, as indicated by a March 2015 textssage which Kilenberg sent to
McDaniel. Id. According to Knollenberg, Weiser had confirmed that he was
working to secure the Governor’'s supptot SB 13, and that the Chair of the
Michigan Senate ElectionrSommittee, David Robertsomould support SB 13 if
the Governor confirmed that he would sign the ddl. at p. 19 (Pg. ID 3283).

Knollenberg continued tooordinate with Weiser in the following months. In
May 2015, Weiser emailed Khenberg asking for “a whipgount,” or in layman’s
terms, the number of Michigan is&ors who would support SB 181. at p. 21 (Pg.
ID 3285). Knollenberg repliet will work on it ASAP.” Id.

Beyond connecting Knollenberg with lgizal operatives, McDaniel worked
to pass SB 13 by seeking Republican lawmsikarpport for the bill. For instance,
she urged Robertson and Lisa Posthumuank, then-Chair of the House Elections
Committee, to support SB 13ld. at p. 20 (Pg. ID 3284).McDaniel also told
Knollenberg that she would speak witle tBovernor to secure his approvéd. at
pp. 19-20 (Pg. ID 3283-84).

McDaniel vigorously supported SB 13rftwo reasons: (1) she thought it

would help the Republican Party wireetions; and (2) she believed it was good



policy. In her words: “I was party chaf Michigan, | wanted to win elections. I'm
not going to say that | didn’t think th#tis would help Republicans win elections,
but | also think at the same time it'sryggood policy.” Dkt.No. 108-15, p. 7 (Pg.
ID 2632). McDaniel found SB 13 beneficimr the Republican Party, as “if one
party is using [straight-party voting] motkan the other and they're just voting
straight party, then it's hardifthat candidate to break outd. at p. 5 (Pg. ID 2630).
Specifically, she felt that the abolition siraight-ticket votig would help “down-
the-ticket” Republican candates, e.g. candidates f&chool board electiondd. at
4-6 (Pg. ID 2629-31). It would allokhese candidates to “break out” by
encouraging them to spend money andueses campaigning instead of depending
on top-of-the-ticket candidates for their election, according to McDaldel.

She claimed her father was a “perfegample” of a Republican down-the-
ticket candidate who would i@ benefited from SB 13ld. at p. 6 (Pg. ID 2631).
McDaniel said her father was “the topgRéblican vote getterin 2008 for a seat on
the Michigan State Univeity Board of Trusteesld. But, McDaniel lamented, “he
lost statewide because every Republidtast statewide because Obama was a
juggernaut.”ld. That is, McDaniel believed thatany people voted a straight-ticket
for the Democratic Party because ofnfi@r President Barack Obama and “[that]
impacted the ballot all the way downIfd. From her perspége, SB 13 would

prevent strong straight-tickeupport of a Democratic Rg presidential candidate



from ruining down-the-ticket Republican caddies’ chances for election. And in
that way, McDaniel consided that the law would assist the Republican Party at the
expense of the Democratic Party.

Additionally, McDaniel considered SB3 good policy. She said it would aid
the public by encouraging voters tosass each candidate individuallyd. As
summarized by the Michigan Senate Fiskgkency, McDaniel's theory supposes
that, “[w]ithout the option of straight-tickevoting, people might be encouraged to
educate themselves about the prospectiffice-holders, their qualifications, and
what they stand for.” Dkt. NdL.O2-7, pp. 3—4 (Pg. ID 2079-80).

McDaniel understood SB 13 as gogwlicy despite her knowledge of
concerns that it would increase wait tinas/oting precincts. Dkt. No. 108-15, p.
5 (Pg. ID 2630). In response to thesmaerns, “[she] assurfi§ the legislature
addressed those issuesd. Regardless, she said, “[amgrease in wait times] was

not, from a [Republicgr{P]arty perspective, somatty in our jurisdiction.” Id.

1. SB 13in the Michigan Legislature and Governor’s Office

The Michigan Legislature resumed thi@aal legislative process for SB 13

on November 10, 2015. Dkt. No. 146,7(Pg. ID 4385). Immediately, elections



officials conveyed an unequivocal feaatA 268 would make wait times not only
much longer, but also unmanageable.

On November 10, 2015, the Gaineswhship Clerk, Crystal Osterink,
emailed Lyons regarding SB $3Dkt. No. 137-3, pp. 29-30 (Pg. ID 3253-54).
Osterink expressed a “gravencern” about the longer linesd wait tmes that SB
13 would causeld. at p. 29 (Pg. ID 3253). She colaped that lines were already
too long, predicting that even if straigharty voting were available in the then-
forthcoming 2016 general eksan, wait times would be at least thirty minutdd.
According to Osterink, “it would take woter much, much longer to vote a ballot
where each individual candidate (everthin their party choice) had to be
selected[.]”1d. She declared “I cannot imagitie lines, the comaints, the media
attention (remember Grand Rdpiseveral years ago)geople would have to wait
in a longer line than they have beend:.

Likewise, the Kent County ClerkiMary Hollinrake, emailed Lyons on

November 12, 2015 claiming that “[Michig&@enators] have NO idea what impact

4 In Michigan, county clerks provide hidavel supervision oveglection processes.
Dkt. No. 1-15, p. 2 (Pg. ID 281). Thegsponsibilities include (1) training election
inspectors, who are hired by cities and tehips; (2) printing ballots; (3) developing
and maintaining voting records and cassiag the election; (4) programming voter
equipment; and (5) advising city and township cletiis. City and township clerks,
on the other hand, handle the election prosespecific to a given city or township,
including administering precincts and maging the financial aspects of election
administration.ld.
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[SB 13] will have on election night.Id. at p. 31 (Pg. ID 3255). Because of the high
number of proposed ballot measures, Hollinrake explained, voters would have to
complete two ballots (each 18-22” longda#+9%4” wide, allowing for three columns

of positions and ballot proposals on both sidéd).see alsdkt. No. 56, p. 10 (Pg.

ID 1101). The incredibly long ballots, combd with the elimination of straight-
ticket voting, would result ifidisaster” in certain areas, she proclaimed. Dkt. No.
137-3, p. 31 (Pg. ID 3255).

Lyons shared Hollinrake’s concern, dsmonstrated by a text message she
sent to Bill Zaagman on November 20, 201See id.at p. 36 (Pg. ID 3260).
Zaagman was a spokesperson and lobbyighf® Michigan Association of County
Clerks and the Michigan Assation of Municipal Clerks.ld. In that November
2015 text, Lyons wrote “are you makingrsuall your clerks are telling house
members that straight ticket eliminatioraiaightmare without secure [sic] no reason
absentee voting?1d.

Zaagman himself was troubled by tlaaticipated impact of SB 13 on
Michigan voters. In a draft distributiocdated November 12015, he encouraged
clerks to pressure their state representatives to reject the bill, saying that “SB 13 will
cripple [clerks’] precincts[.]” Dkt. No.@2-22, p. 2 (Pg. ID 2255). In addition, in

proceedings in the House, both the Mi@ngAssociation of Municipal Clerks and
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Michigan Association of County Clerks ti#®d in opposition to SB 13. Dkt. No.
108-13, p. 6 (Pg. ID 2621).

In contrast, only two clerks have backthe elimination of straight-party
voting. See id.Dkt. No. 141-14. The Electioi@erk of Calhoun County, Michigan,
Anne Norlander, is the only clerk to Ve submitted an affidavit in this case
supporting PA 268. Dkt. Ndl41-14. She agrees wihcDaniel that PA 268 will
encourage voters to be “mardormed” about candidatesd. at p. 4 (Pg. ID 3983).
She also asserts that the eliminatiorstoight-party voting will motivate voters to
prioritize candidates rathénan political parties.ld. The only other clerk to have
supported PA 268 is the clerk of Clintdiownship in Macomb County. Dkt. No.
108-13, p. 6 (Pg. ID 2621). That cleskbmitted a letter adeating for PA 268

during the House hearing#d.

2. Legislative Hearings

On November 10, 2015, a Senate cattew held an hour-long hearing on SB
13 and voted it out of the committeBkt. No. 146, p. 7 (Pg. ID 4385¢ee alsdkt.
No. 108-12, p. 13 (Pg. ID 2613). The full Senheld a hearing on the bill that same
day. Dkt. No. 146, p. 7 (Pg. ID 4385ge als®kt. No. 108-12, p. 13 (Pg. ID 2613).

In that hearing, several Senatorsticized the appropriation for additional
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equipment, which at thatntie was set at $1 milliorSeeDkt. No. 108-12, p. 14 (Pg.
ID 2614). Senator Curtis Hertel Jr.iga[t]his appropriation is a $1 million
insurance policy against the will of ghpeople. The only reason to add the
appropriation to this bill is to go aroutite voters and make it referendum-proof.”
Id. Then-Senator Steve Bieda likewise stdted “| find it really appalling that we
have a provision in there for an appriagion to make it referendum-proof. We know
why that is being done. You knomhy that is being done.fd. “[T]he only reason
to [enact SB 13] is a perceived partisan advantagayidoSenator Bieda saidid.

Despite these statemerttse full Senate passed 3B on November 10, 2015,
and next sent it to the Hous8ee idat p. 13 (Pg. ID 2613); Dkt. No. 146, p. 7 (Pg.
ID 4385). The House Elections Comreét evaluated the bill over two days,
December 3rd and 8th of 2015. Dkt..N@l6, p. 10 (Pg. ID 4388). The first day
included testimony from Senatdnollenberg, the bill's sponsor. Knollenberg
explained his motivation for the bill, testifying that:

[tlo those in countries who don’t hattee right to vote, | assume how

long it takes to vote isn’t on their lisf concerns. . . . It is time that

Michigan’s elections process becasmmore about peog| less about

political parties, and eveless about how long takes to exercise one

of our most fundamental rights.
Elections HearingdMICHIGAN HOUSE OFREPRESENTATIVESVIDEO ARCHIVE 20:39—

20:46, 20:55-21.:05, @Ecember 3, 2015), available at

http://house.mi.gov/MHRPublic/videoarchive.aspx
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Knollenberg responded to clerkshxety about increased wait times and
longer lines, first by testifying that the appropriation for voting equipment was
intended to address those worrigs. at 20:21 to 20:24. Second, he again dismissed
concerns that PA 268 would generate isgbly long lines. He said “to those
individuals [in third world countries] that carvote, they just want to be able to
vote, regardless of how long it takes to vobe those countriewhere they've been
able to vote for the first time, they’ll wait all dayld. at 21:49 to 22:11.

On the second day of testimony, theude Elections Committee voted SB 13
out to the full House. DkitNo. 146, p. 10 (Pg. ID 4388¢ee alsdkt. No. 108-13,

p. 2 (Pg. ID 2617). The full House passled bill on the following day, December
9, 2015, and did so largely along party lin€kt. No. 146, p. 12 (Pg. ID 4390). All
the House Democrats opposed BB as did four Republicansd.

Notably, in passing SB 13, the Houssd it to a bill authorizing no-reason
absentee voting, House Bill (“‘HB”) 4724d. The House imposed the tie-bar to
alleviate congestionn Election Day.Id.; see alsdDkt. No. 108-13, p. 5 (Pg. ID
2620). Lyons testified thahany legislators in the ¢tise, including herself, had
backed HB 4724 because it would have lessened the impact of longer lines and wait
times caused by SB 13. DKo. 137-3, p. 36 (Pg. ID 3260).

McDaniel opposed no-reason absentetngobecause the Republican Party

was not prepared “to train and put peoplénm clerk’s offices for the extended time
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period” for the purpose of “ensur[ing] thetdgrity [sic] of theelection.” Dkt. No.
140-2, p. 2 (Pg. ID 3414). Ensuringethntegrity of the election, McDaniel
explained, included poll challengekl.

On December 16, 2015, ti8enate received SB 18pw tied to HB 4724.
Dkt. No. 146, p. 14 (Pg. ID 4392). Tls=nate severed the-trar, passed SB 13
standing alone, and sent it to the House for apprddal.The House passed SB 13
on December 16, 2015, thisne without HB 4724.

The Governor signed SB 13 on January 5, 20$6eDkt. No. 102-8. In
signing the bill, he observedat “[ulnder SB 13, Michigajoins 40 other states that
require voters to select andividual for each electiveffice, rather than simply
selecting a political party.1d. at p. 2 (Pg. ID 2083). #d he implored the Senate
to pass HB 4724.1d. Citing evidence from the Nanal Conference of State
Legislatures, the Governor wrote that “Migan is one of only 13 states that does
not allow for some form of early or no-reason absentee voting.He stressed that
“[u]pdating Michigan’s archaic absenteetvg law, and bringing Michigan in line

with other states regarding early, or egsaecess to the polls is criticall.Jd.
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D. Election Laws in Michigan

As suggested by Governor Snyder, Mgan has a unique tiog regime. To
begin, Michigan ballots include razdor many positions beyond those for the
federal or state legislature, includingdicial seats and trustee positions on the
boards of public universitiesSeeMIicH. CoNsT. art. VI; id. art. VIII, 8 5. Indeed,
in the 2012 general election, Detroit votessessed a total of seventy-nine offices
and proposals on the ballot: eighteentipan offices, forty-three nonpartisan
offices, and eighteen proposals. Dkt. Nel5, p. 9 (Pg. ID 288). The November
2016 general election ballot wast quite as long. Ther®etroit residents voted
for at least fifty-five positionsSee id.see als®kt. No. 102-17, p. 13 (Pg. ID 2172).
That year’s ballot included eighteen or nirgt@artisan offices, thirty-seven judicial
offices, and seven school board seats flacsen out of sixty-two candidatesSee
Dkt. No. 1-15, p. 9 (Pg. ID 2883ge alsdkt. No. 102-17, p. 13 (Pg. ID 2172ee
alsoDkt. No. 146, p. 16 (Pg. ID 4394).

And except for a limited number of difeed residents, all Michigan voters
must visit the polls on Election Day. &higan does not permit early voting or no-
reason absentee votingeeMicH. ComP. LAWS § 168.758. A person can only vote
absentee in Michigan if they memte of the following narrow criteria:

(@) On account of physical disdty, cannot without another’s
assistance attend the pollsthie day of an election.
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(b) On account of the tenets okhor her religion, cannot attend the
polls on the day of election.

(c) Cannot attend the polls on the ddyan election in the precinct in
which he or she resides because of being an election precinct inspector
in another precinct.

(d) Is 60 years of age or older.

(e) Is absent or expects to be abgearh the township or city in which
he or she resides during the enpexiod the polls are open for voting
on the day of an election.

(f) Cannot attend the polls on electiday because of being confined in
jail awaiting arraignment or trial.

Between its prohibition on early voting and restriction on absentee voting,
Michigan has one of the most restrietivoting regimes in the country. Indeed,
thirty-seven states allow early voting.Absentee and Early VotingNAT L
CONFERENCE OF  STATE LEGISLATURES (Aug. 17, 2017),

http://www.ncsl.org/research/elemtis-and-campaigns/absentee-and-early-

voting.aspx Thus, only thirteen states do not allow voters to cast a ballot in-person
prior to Election Day. And twenty-sevetates permit no-reason absentee voting,
whereas twenty states (includingadfligan) require a justificationd.

Additionally, fourteen states recentyiminated straight-ticket votiny.Yet
eleven of these fourteerasts permit early votingd. Of these fourteen states, only

Michigan, New Hampshire, and M@sri do not allow early votingld.

° These states are Georgia, lllinoiadiana, lowa, Michigan, Missouri, New
Hampshire, New Mexico, North Carolina, Rhode Island, SoukofdaTexas, West
Virginia, and Wisconsin. Straight-ticket Voting StatedNAT'L CONFERENCE OF
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Likewise, nine of these fourteen @athave authorized no-reason absentee
voting; only Michigan, Missouri, New Hampsé, Texas, and W& Virginia do not
allow no-reason absentee voting. In sumthef fourteen states that have recently
eliminated straight-ticket voting, Michigas one of only three states—along with
Missouri and New Hampshire—to not haaethorized both early voting and no-
reason absentee voting. Michigan, on the other hand, is one of nine states to allow
straight-ticket voting.ld.

Although most Michigan voters musittend the polls on Election Day,
Michigan law includes meases intended to alleviate congestion at the polls. For
example, voting precincts can include no more than 2,999 vi@eed/icH. COMP.

LAwS § 168.661. Any precinct with more thar000 voters must have at least one
voting machine for every 600 active registered voters, and polls are open from 7:00
a.m. to 8:00 p.mSee id.see alsdkt. No. 147, p. 42 (Pg. ID 4457).

These administrative measures havest@inmed long lines and wait times in
Michigan, however. A 2012 national studyncluded that Michigan voters had the
sixth longest average wait tim&hich was almost twenty miutes. Dkt. No. 146, p.

18 (Pg. ID 4396)see alsdkt. No. 1-3, p. 44 (Pg. 108). A former chair of the

House Elections Committee offered anecdstgdport for that study, testifying that

STATE LEGISLATURES (May 31, 2017)http://www.ncsl.org/research/elections-and-
campaigns/straight-ticket-voting.aspx#2
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“sometimes you would hear of long line issues, even with straight-party voting.”
Dkt. No. 137-3, p. 14 (Pg. ID 3238).

Because of its narrow exception for qualifiabsentee voters, its decision not
to authorize early voting, and its extrembing ballots, Michigan has a restrictive

voting scheme.

Il. Findings of Fact

A. Impact of PA 268 on Michigan Voters

In the context of Michigan’s particul@lection laws, the Court finds that PA
268 will increase wait times for all Michigan eos. It is self-evident that shading
in eighteen ovals will take much longer than shading in one oval. But through
election officials’ testimony and affidaviand expert reports, Plaintiffs have proven
that PA 268 will introduce significantly gresatwait times and dramatically longer
lines.

Indeed, as detailed abowamost every elections clerk who has commented
on PA 268 has concluded that the law \Walve these effects. And other elections
officials share elections clerks’ conceri®r instance, Christopher Thomas held

those views, and he was the Director @ Bichigan Bureau of Elections for thirty-
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six years. Thomas, in conjunction with Bau of Elections staff, estimated that it
takes three minutes longer to shade in amfovaach individual partisan candidate
than to shade in one oval. Dkt. No. 1¥9-p. 2 (Pg. ID 4049). An additional three
minutes for each straight-ticket voter would drastically increase voting times: 1.5to
2.5 million Michigan residents voted a styfat-ticket in the 2016 general election.
Dkt. No. 108-13, p. 7 (Pg. ID 2622).

Like Thomas, Joseph Rozell, the Dicof Elections in Oakland County,
noted that voting with a straight-ticket ‘isasier and faster” than voting for each
candidate individually. Dk No. 1-15, pp. 2-3 (Pg. IB81-82). Daniel Baxter, the
Director of Elections in Detroit, and @& Swope, the Lansing City Clerk, agreed
with Rozell's assessmentd. at p. 8, 16 (Pg. ID 287, 295)he lay evidence here,
then, strongly indicates that PA 268 willnggate significantly longer lines and wait
times.

In addition, particularly convincing athe conclusions and testimony offered
by Plaintiffs’ expert Theodore Allen, amssociate professor of Industrial
Engineering at Ohio State University. tDKo. 108-4, p. 3 (Pg. ID 2490). Allen
analyzed voting patterns during the 2016 pr&si@l election at thirty-one precincts

in Michigan, precincts which Plaifits’ demography expertKurt Metzger,
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identified as representatiwé Michigan as a wholé.ld.; Dkt. No. 141-8, p. 36 (Pg.
ID 3712). Allen examined data compileg volunteers who observed the polls at
these thirty-one precincts. Dkt. Nd41-8, pp. 34-38 (Pg. ID 3710-14). Of the
thirty-one precincts, African-Americarmithnumbered other demographics in only
five precincts, but were not a majorityany of these precinctkt. No. 108-4, pp.

6, 8 (Pg. ID 2493, 2495). These five pretsnwere in either Detroit, Flint, or
Saginaw. Id.

Allen simulated the amount of time it would take for people to vote with or
without a straight-party optiond. at p. 8 (Pg. ID 2495). To create this simulation,
he altered the data two important waysld. at p. 11 (Pg. ID 2498). First, in seven
precincts he added voting dihs to account for additional resources, like desks,
which enabled voting but were not voting booth&.at p. 6 (Pg. ID 2493%ee also
Dkt. No. 141-8, pp. 41-42 (Pg. ID 3717-1&econd, he subtracted the number of
voting booths observed at certain pollipigces to identify only those booths used
in a particular precinct. @kNo. 108-4, p. 6 (Pg. ID 2493%¢ee alsdkt. No. 141-

8, pp. 41-42 (Pg. ID 3717-18Rllen made this adjustment because some polling

places encompassed several precincts tlaadata reflected the number of voting

® These precincts, according to Metzgeere representative of those throughout
Michigan during the 2016 election with respexthe amount of time voters spent
at the polls, including time spent waiting, registering, and voting. Dkt. No. 108-4,
p. 6 (Pg. ID 2493).
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booths at only the location leveNo. 108-4, p. 6 (Pg. ID 2493¢ee alsdkt. No.
141-8, pp. 41-42 (Pg. ID 3717-18).

Finally, according to Allen, there are #&rcomponents to voting: registration,
voting booths, and tabulators, where vowran ballots. Dkt. No. 108-4, p. 9 (Pg.
ID 2496). And one of the three stages/ofing often serves as the principal cause
of wait times, or “bottleneck.”Id. He contends that ¢hvoting booth is most
frequently the bottleneckld. Consequently, Allen omittethe other voting stages
from the simulation and stated that thisange did not affect the resulisl.

Based on this data, Allen reached sal/@nportant conclusions. He found
that the eradication of straight-tickedting would increasavait times by 25% or
more for every voter who previdysvoted a straight-ticket.ld. at p. 10 (Pg. ID
2497). As an example of the time savethvstraight-party voting, he noted that
Flint residents waited an average dtyftwo minutes to vote and had a ballot
comprised of fifteen partisan races, twelhonpartisan racesne nine proposals.
Id. Allen then determined that PA 268ght increase wait times by more than 33%,
as illustrated by this Flint exampléd.

Because Allen was able to both evaluatepresentative sample of Michigan
voting precincts and create a simulatizased on that representative sample, the
Court finds that his conchions are persuasive. ke, Allen’s findings likely

reflect the impact of PA 268, given the high number of partisan elections on
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Michigan ballots, which Michigan votersowld have to shade in individually with
the implementation of PA 268.

The Secretary contends that PA 268 not increase waiting times and, in
making this argument, she largely religson expert reports authored by Stephen
Graves and Paul Herrnson. The Court gille these expert reports some weight,
but will ultimately conclude that the bal@nof the evidence weighs in favor of the
Plaintiffs.  First, the Secretary’sxgert Stephen Graves is a Professor of
Management at the Massachusetts IngtiaitTechnology and he specializes in the
disciplines of operations managame supply chain management, and
manufacturing systems. Dkt. No. 102-52p(Pg. ID 1933). Graves’s analysis is
credible, although not particularly persuasive.

Graves agrees with Allaghat there are three processes relevant to votag.
at p. 6 (Pg. ID 1937). Unlike Allen, @ves determined that waiting times in
Michigan were almost solely cawkby bottlenecks at registrationd. at p. 5 (Pg.

ID 1936). In other worddie believes that Allen’s ¢k shows that voting booths
were generally available when voters werady to use them. Thedore, in Graves’s
estimation, any increase in time spent in voting booths because of PA 268 would not
increase voting wait times overall.

Graves also attacked Allen’s methodkle supposed that Allen arbitrarily

reduced the number of voting booths &ttthree most congested precincts (Saginaw,
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Flint, and one in Detroit), which wengrecincts where African-American voters
outnumbered other demographidd. at pp. 15-16 (Pg. ID 1946—4%ge alsdkt.
No. 108-4, pp. 6—7 (Pg. ID 2493-94).

Graves’s first finding warrants someeight, as Allen concedes that
bottlenecks occur at voting registration, pt at voting booths. Yet it is unlikely
that backups at registration are the stdese of all the delay at voting precincts
throughout Michigan—delay which amouritsthe sixth longest wait time in the
country. SeeDkt. No. 1-3, p. 44 (Pg. ID 78).

Even assuming that Gravescrrect that voters only wait at registration, this
will change under PA 268. Ikkn concludes that the eradication of straight-ticket
voting will cause straight-ticket voters—51to 2.5 million Michigan residents—to
use 25% more time in voting booths. RB8, then, will significantly impact the
amount of time it takes for a large numberexdidents to vote. Accordingly, voting
booths will not be as readily available wiRtA 268 as Graves camds that they are
today.

Finally, Graves convincingly underminddlen’s data by highlighting that
Allen may have eliminated bt in certain precincts @&n imprecise manner. The
Court finds Graves’s contention persuagiiesn that the volunteers Allen relied on
misunderstood whether a location consist# multiple precincts or just one

precinct. This misunderstanding forc&tlen to reconstruct precincts from the
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available data. Allen may have successfidlyonstructed these precincts, of course.
The Court concludes, however, that thigiatiment reduces the likelihood that Allen
has evaluated precisely accurate datansgquently, Graves’s report and testimony
undercut some of the Plaintiffs’ evidence.

In contrast, the findings and method$?aiul Herrnson, a professor of Political
Science at the University @onnecticut, are unsound dadk credibility. Dkt. No.
102-6, p. 3 (Pg. ID 1984). Hemon determined that the elimination of straight-party
voting will not increase voter wait times besa “the straight-party option has been
shown to lead to greater confusion, gesed voter errors, and more individuals
feeling the need for assistanduring the voting processltl. He attests that these
iIssues are particularly pronounced Adrican-American voters “with low literacy
levels and other characteristics asated with traditionally underrepresented
groups.” Id.

Herrnson concedes that shading in one oval takes less time than shading in
eighteen ovals, but he argues that voting consists of more than simply shading in
ovals. Id. at p. 12-13 (Pg. ID 1993-94). Accorg to Herrnson, straight-ticket
voting in Michigan is confusing becauballots do not include instructions about
how to override a straight-ticket voted. at p. 14 (Pg. ID 1995). He determined
that a study of voters from Maryland, Michig, and New York revealed that voters

reported higher satisfaction with a balwhere they voted for each candidate

24



individually, as contrasted with alld having the straight-party optiond. at p.
28-29 (Pg. ID 2009-2010). Herrnson claims that these participants, when
completing a straight-ticket ballot, asked feelp more frequently than when they
were completing a ballot which allodethem to vote for each candidate
individually. Id. at p. 29 (Pg. ID 2010). And, aeding to Herrnson, this confusion
leads to more voters asking for assistathea would be the case without straight-
ticket voting. Id. at p. 18 (Pg. ID 1999).

Herrnson’s determinationsdlude several analyticglaps which the Court is
unwilling to overlook. The first, and mosiaaming, is that straight-ticket voting is
confusing to so many Michigan voters tlitatelimination will expedite the voting
process. For 127 years, Michigan ballotgehmcluded a straight-party option. And
in the 2016 election, almost half (49.2%)\ichigan voters used the straight-party
option. Dkt. No. 108-2, p. 9 (Pg. ID 2402)hus, the Court strains to comprehend
how the mechanics of straight-partyoting might confuse Michigan voters
generally.

What is more, Herrnson reached tbh@nclusion in reliace on a study of
voters from Maryland, New York, and bhigan. Maryland and New York do not
have straight-party voting.Herrnson, then, bases his findings on a study which

includes voters who probably have no prior eigece with a straighparty ballot.
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Third, Herrnson’s analysis requires thihe Court agree that straight-party
voting not only confuses Michigan voters, a$o that this confusion compels so
many voters to ask for assistance as ate the three minute increase in voting
time that PA 268 would introduce for 1.5 to 2.5 million voters. This is inconceivable.
The Court doubts that PA 268 is confustogVlichigan voters generally, and there
Is no evidence regarding how many Michigaers request assistance or how much
time this assistance ordinarily entail§he Court, therefore, will not place any
weight on Herrnson’s examination of timepact of PA 268 on voter wait times.

Additionally, the Court recognizes thRA 268 includes an appropriation for
voting equipment. But aside from assagtthat voting booths are inexpensive, the
Secretary offers no evidence regardimgw this appropriation will specifically
reduce wait times. Evidence, for exampilescribing how many voting booths or
other equipment might be pinased and used in certain areas. In any event, that
evidence would not have saved the Secy&tamrgument. The Plaintiffs rightly
contend that voting precincts can accooaiaie only so manydditional booths See
Dkt. No. 1-15, p. 6 (Pg. ID 285). Comgeently, additional voting booths, standing
alone, will not quell the congestion that &8 would create in voting precincts.

The parties vigorously debate whet PA 268 causes longer lines and wait
times. Given the overwhelngmumber of elections officials who determined that

PA 268 will cause drastically longer wait tismand the relative simgth of Plaintiffs’
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expert evidence, the Court finds that thaiftiffs have shown that PA 268 will cause

significantly longer lines and wait times.

B. Effect of PA 268 on African-American Voters

The Court further concludes that African-Americans will disproportionally
suffer increased wait times. African-Amerisarote a straight-party at vastly higher
rates than whites. The Plaintiffs demwate this fact through research by Kurt
Metzger, Regional Information Specialisithivthe United States Census Bureau for
thirty-seven years. Dkt. No. 108-2,@mt3 (Pg. ID 2396).Metzger studied 2012 to
2016 election data from Michigand. at p. 2 (Pg. ID 2395). For 2016, he studied
all eighty-three Michigan counties; f@014, sixty-nine counties; and for 2012,
sixty-one countie$. Id. at pp. 6-7 (Pg. ID 2399-2400)To identify the racial
composition of a given area, he relied on 2010 census ldatt. p. 6 (Pg. ID 2399).
Because precinct boundaries changedueatly between 2018nd 2016, Metzger
analyzed the prevalence of straighkét voting among communities, which is a

larger collection of voters than precinctisl. at p. 7 (Pg. ID 2400). Based on his

" For 2012 and 2014, Mager captured approximately 90% of Michigan’s voting
age population and about 96% of th&idan-American voting age population in
Michigan. Id. at p. 6 (Pg. ID 2399).
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analysis, there were 1,522 communities in Michigan in 2ddi6at p. 10 (Pg. ID
2403).

After aggregating and examining thdata, Metzger found that “it is quite
clear that African Americans are more ljkéo use the straight party voting option
and will be disproportionatelyffacted by its elimination.”ld. at p. 2 (Pg. ID 2395).
He observed that 49.2% of all Michigan exg used the straight-party option in the
2016 general electiond. at pp. 9-10 (Pg. ID 2402-03Rut in communities where
African-Americans constituted less thd0% of the voting age population, only
46.5% of voters used the straight-ticket optideh. at p. 9 (Pg. ID 2402).

Yet straight-ticket votig rates were much higher in communities where
African-Americans constituted a substanpiatcentage of the voting age population.
For example, in the twelve comnities where African-Americans were the
majority demographic, 77.7% of vosaused the straight-party optiold. 68.9% of
voters used the straight-ticket optiam the seven communities where African-
Americans were 40 to 49.9% of the voting age populationThis evidence shows
that if a Michigan community has lkigh percentage of voting age African-
Americans, that community’s voters use stiaight-ticket option at a high rate.

In addition, the evidence shows thfdrican-Americans are using straight-
ticket voting in high rees for the Democratic Party. In communities where African-

Americans constituted at least 40% of laéing age population, 94.8% of straight-
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ticket votes were submitted for the Democratic Patt;.at p. 25 (Pg. ID 2418).
The Republican Party, however, garnerd.3% of straight-ticket votes in
communities where African-Americans mgeless than 40% of the voting age
population. Id.

The analysis of the Secretary’s exdaatirence S. Rosen Ph.D., does not shed
doubt on Metzger's findings. Rosen has been a megrapher and research
professional for over forty years and, in 198@s selected as Michigan’s first state
demographer. Dkt. Nd.02-3, pp. 4-6 (Pg. ID 1833-35Based on his review of
Metzger’'s data and conclasis, Rosen found a “weak ld\# association between
race and straight-ticket voting across the statd.at p. 15 (Pg. ID 1844). He claims
that straight-ticket voting is popular both communities that have many African-
Americans and communities withvieor no African-Americansld. at p. 16 (Pg. ID
1845).

He notes, for instance, that in seye@mmunities in Ottawa County, African-
Americans make up no moreath 1% of the populationld. at pp. 19-20 (Pg. ID
1848-49). Yet 56% to 64% of voterstimse communities utilized the straight-
party option.Id. He also highlights that Ottawounty had a 54.7% straight-ticket
voting rate, and only 1.4% of its vog age population was African-Americal.

at p. 22 (Pg. 1851).
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Likewise, Rosen observes that Ajen County, Livingston County, and
Washtenaw County have few African-Anean residents, but these counties’
residents voted a straight-party rattes between 48% and 50.9%. Id. Thus,
according to Rosen, race is not dny the high straight-ticket voting rates
demonstrated by Metzgeltd. at p. 16 (Pg. ID 1845)Rather, Rosen believes that
other factors better explain the varatiin straight-ticket voting ratesd.

Rosen’s findings, howeveare unconvincing when contrasted with Plaintiffs’
evidence that every community with aghipercentage of ffican-Americans of
voting age has an exceptionally high straigtket voting rate.Dkt. No. 108-2, p.

9 (Pg. ID 2402). Indeed, the voting ralesommunities with high percentages of
African-Americans of voting age dwatidse of the small number of communities
identified by the Secretary as havingglhistraight-party voting rates and low
African-American populations. In addition, the straight-party voting rate of
communities with a high percentage ofiéan-Americans of voting age far exceeds
the statewide rate of straight-party votintherefore, it is of nanoment that a few,
discrete communities haveghi rates of straight-partyoting, despite having a low

or non-existent African-American voting age population.
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1. Lower Levels of Literacy and PA 268

Plaintiffs have also offered foradf evidence that African-Americans in
Michigan have lower levels of literacy thamites. Plaintiffs have also shown that,
as a result of these lower levels ofitey, PA 268 will disproportionately cause
African-Americans to (1) take more timeathwhites in completing ballots; and to
(2) abandon their ballots at higher rates than whites out of frustration or lack of
ability. In support of these contentionsaiRtiffs present an expert report by Daphne
Ntiri, an African-American studies Professat Wayne State University. Dkt. No.
108-5, p. 2 (Pg. ID 2511). She speciasizn adult education and literaciy.

Ntiri has determined that African-Ameans have, on average, lower levels
of literacy than whitesld. at pp. 4-5 (Pg. ID 2513-14%he has reached this finding
partly based on evidence tH#tere is clearly a direct correlation between the rate
of illiteracy in Michigan cities and thezg of the African American population [in
Michigan cities].” Id. at p. 14 (Pg. ID 2523). Ntiadditionally réies on a United
States Census Bureau study regardohgeational attainment in Michigand. at p.
13 (Pg. ID 2522). The Census Bureau study covers 2011 to 2015, and reflects that
in Michigan African-Americans were leskély to have completed high school than
whites. Id. Specifically, 84.1% of Africakmericans had completed high school,

whereas 91.4% of whites hachigh school educatiorid.
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Ntiri then explains that African-Amerans’ lower levels of literacy affects
their ability to vote. She contends thvaith the PA 268 ballot African-Americans
would be more likely than whites to encoemntonfusion and to experience difficulty
casting votesld. at pp. 4-5 (Pg. ID 2513-14). Thienfusion and difficulty, Ntiri
asserts, would lead to African-Americapending relatively more time in the voting
booth and suffering from higheates of ballot roll-off.1d. at p. 5 (Pg. ID 2514).

The Secretary responds by arguing tN&ti has little knowledge of voting
procedures and is therefore unqualified ®cdss the impact of literacy on voting.
Dkt. No. 147, p. 24 (Pg. ID 4439). The Ssary also offers evidence from Stephan
Thernstrom, a former History ProfessotHarvard University who has researched
issues involving race, ethoily, and immigration. SeeDkt. No. 102-18, pp. 3, 41
(Pg. ID 2182, 2220).

Thernstrom maintains that Ntiri’s rep@tabsent of conclusions and evidence
regarding Michigan.ld. at p. 15 (Pg. ID 2194). Iread, he argues, her analysis
solely involves nationwide researchd. Thernstrom contingethat Ntiri fails to
explain the method for selecting the din cities which she says demonstrate a
correlation between African-Americgopulations and litacy levels.Id. at p. 16
(Pg. ID 2195). Relatedly, he maintaitigat Ntiri’'s conclusions are unfounded
because she did not conduct a methodological stadwat pp. 16-17 (Pg. ID 2195-

96). Rather, Thernstrom asserts, hediflgs connect certain variables in the
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National Adult Literacy Survey (“NALS”sample of estimating literacy levelkd.
atp. 17 (Pg. ID 2196).

Thernstrom also contests Ntiri’s finditigat individuals with low literacy will
have difficulty voting. He admits thpeople with low literacy might have problems
locating an intersection on a street mbpt he argues that they can vote without
trouble because they can identihe expiration date on a licenskl. at pp. 17-18
(Pg. ID 2196-97). Finally, Thernstrom atteso discredit Ntiri by asserting that
she provides no evidence for her conclugioat persons with low literacy will be
hesitant to seek assistangben in the voting booth avill become frustrated while
attempting to read a ballot, arttus, will not complete a ballotd. at p. 18 (Pg. ID
2197).

The Court finds that, through Ntiri, tH&aintiffs have shown that relatively
lower levels of literacy in the African-American community will contribute to longer
wait times for African-American votersebause these voters are more likely to
experience confusion in completing a balldte Secretary is right, of course, that
Ntiri is not an expert on voting. But sigean expert on aduiteracy and has noted
that individuals with low liteacy have difficulty identifying intersections on a street
map. The Court finds th#tis evidence convincingly suggests that voters with low
literacy would struggle with a ballot Yiag potentially seventy-nine individual

selections.
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Contrary to Thernstrom’s contentigrstiri need not have conducted a study
specifically targeted to the issues in thigation. Instead, her explanation of the
interplay of variables in the NALS, comlgid with her considerable expertise in
adult literacy, is a sufficient basis forrh® make findings marding people with
low literacy.

Accordingly, the Court determines that African-Americans will

disproportionately experiee longer lines and wait timas a result of PA 268.

C. PA 268 and Voter Deterrence

PA 268 will disproportionatelgeter African-Americans from voting. But the
Court must first explain its finding th&A 268 will deter voters generally. As
evidence that longer lines and wait tinva$ deter voters fromattending the polls,
Plaintiffs cite to a report by Charles Stavlll, a Professor oPolitical Science at
the Massachusetts Institute of Technologykt. No. 1-3. This report warrants
considerable weight.

Stewart Il concluded “that long les discourage voting, lower voter
confidence, and impose economic costid” at p. 17 (Pg. ID 51). In particular,

based on the results of a 2012 survey, Steltatetermined that long lines deterred
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730,000 people from voting in the 2012 presidential electidnat p. 18 (Pg. ID
52).

Likewise, numerous elections officialsveasaid that longer lines and wait
times will deter voters. Baxter, the DirectfrElections in D&oit, said “[l[jonger
lines will deter voters from voting either Ioypt joining the line or leaving the line
and the polling place.” Dkt. No. 1-1%p. 10-11 (Pg. ID 289-90). Swope, the
Lansing City Clerk, concurcewith Baxter's assessment. at p. 18 (Pg. ID 297).

Plaintiffs also present expert evidence in support of their assertions.
Plaintiffs’ expert Allen deduced that ey additional sixty minutes of waiting time
would deter 3% of registered voters frattending the polls. Dkt. No. 108-4, pp.
12-13 (Pg. ID 2499-2500). Thaisding resulted from a study of Ohio and Florida
voters in the 2002 and 2014 elections, respectivielyat pp. 13—-14 (Pg. ID 2500—-
01). Allen concluded, however, that Migan voters would behave similarly in
these circumstancetd. at p. 15 (Pg. ID 2502). Applying the 3% theory to this case,
Allen gathers that longer lines anditmM@mes stemming from PA 268 would deter
between 13,000 and 200 African-Americans from voting in a given electidd.

at p. 18 (Pg. ID 2505).
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D. PA 268 and Deterred Afican-American Voters

The Court finds that PA 268 will disgportionately deter African-Americans
from voting. The parties use North Carolina as a proxy for the impact of PA 268 on
African-Americans in Michigan. This coragson is not perfect, but the Court will
not simply “wear[] blinders.”Ohio Democratid?arty v. Husted834 F.3d 620, 629
(6th Cir. 2016). And the Court finds thatdlexamination supports Plaintiffs’ claim
that PA 268 will disproportionately deter African-Americans in Michigan from
voting.

The parties’ reliance on North Carolihare is not controlling because North
Carolina and Michigan have quite diffatevoting regulations. North Carolina
permits both early voting and no-reason abse voting, and these measures ease
access to the pollsSeeN.C. GEN. STAT. ANN. 88 163A-1295, -1300-04ee also
N.C. State Conference tife NAACP v. McCrory831 F.3d 204, 216-17 (4th Cir.
2016). Michigan, of course,laWs neither voting method.

Yet North Carolina is a useful compamsbecause it eliminated straight-ticket
voting in 2013. Thus, there is data aviaidafrom elections imNorth Carolina with
straight-party voting (pre-2013) and ttut straight-party voting (post-2013).

Plaintiffs and the Secretary vigorouslgpiute how the elimination of straight-

party voting impacted Africahmerican voter turnout in North Carolina. And their
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disagreement extends to what that impaajgests about the effect of PA 268 on
African-American voter turnout in Michigan.

On this issue, Plaintiffs offer expexhalysis from Jason Roberts, a Professor
of Political Science at th&niversity of North Carolina at Chapel Hill. Roberts
determined that in areas in North Cara where voters used the straight-party
option at a high rate in 2012, voterrtout was “down considerably” in 2026Dkt.

No. 108-3, p. 16 (Pg. ID 2473). “Given thaesght ticket voting is currently utilized

at higher rates in countiesith large African Amerian populations,” Roberts
concludes that “this reduction in votaurnout would disproportionately affect
African American voters.ld. at p. 27 (Pg. ID 2484). Specifically, he contends that
the absence of the straight-party optilm2016 deterred from ¥img 8% of African-
Americans who both voted in 2012 andsided in high straight-ticket voting
counties.ld. at pp. 17-18 (Pg. ID 2474-75). Rolsamsserts that this finding holds
after controlling for sevetdactors, including coumt poverty levels and county
regulations for early votingld. at p. 17 (Pg. ID 2474).

Roberts steadfastly claims that wahes and longer lines generated by the
elimination of straight-party voting causedme of the downturn in turnout. But he

admits that the removal of straight-ticketting was not the sole cause of the entire

8 All agree that comparing voter turnoacross presidential elections is more
appropriate than contrastiigrnout in presidential elections with that in midterm
elections.
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decline in turnout.See idat pp. 15-16 (Pg. ID 2472—73jle submits, for example,
that former President Barack Obamalsence from the 2016 election caused some
of the downturn, as African-Americans techout to vote irrecord numbers for
Obama in 2012. Roberts also concedeshbatid not identify—and did not attempt
to identify—the amount of downturn iAfrican-American voter turnout in North
Carolina attributable to Obama’s absencenftbe 2016 ballot. Dkt. No. 141-4, pp.
19-20 (Pg. ID 3558-59).

Roberts’s views warrant some weigldven considering the absence of
findings attributing a specific amount otdine in voter turnout to a relevant
consideration. He convincingly reports thattain counties with high straight-party
voting rates had high voting-age populatia@fsAfrican-Americans, and that these
counties experienced a subgtal decrease in voter tuvat from 2012 to 2016. And
the substantial size of the decline in vdtenout suggests thdtis drop had several
causes. Accordingly, he has presenteztlible evidence that PA 268 will likely
deter African-Americans from voting.

Through expert evidence from Herrnsor & hernstrom, the Secretary offers
a different view of African-American voter turnout in North Carolina. First,
Herrnson’s findings are of no value to tGeurt. He argues that longer wait times
will not deter any Michigan residents framtending the polls. In Herrnson’s view,

people will vote no matter how long it takesdo so and no matter the obstacles.
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This is true, Herrnson supposes, becandiiduals only vote for reasons not linked
to the outcome of an election. Dko. 102-6, pp. 9-10 (P¢D 1990-91). These
reasons supposedly include for persosalisfaction and for personal or civic
obligation. Id.

This assertion not only conflicts witommon sense, but also the weight of
the evidence. Therefore,elCourt will not give any weight to Herrnson’s attacks
on Roberts’s theory abotiow PA 268 will deter AfricatAmericans in Michigan
from voting.

Thernstrom’s analysis, on the other haisd;redible. Citing voter turnout in
mid-term elections in North Carolina #8010 and 2014, Thernetn maintains that
African-American turnout actually increed by 1.84% from 2010 to 2014, despite
the abolition of straight-tickesoting. Thernstrom conced, however, that African-
American voter turnout in North Carolirdecreased by 5.89% in the presidential
elections during this period, in 2012 and 20D&t. No. 102-18, p. 21 (Pg. ID 2200).
But Thernstrom asserts that this decreaas largely a resutif African-Americans
turning out to vote in high numbers for Barack Obama in 2012 and not turning out
in the 2016 election, as Obarwas not on the ballot.

Thernstrom continues that Robertddd to control for Obama’s popularity
with African-American voters in North Carolindd. at pp. 23-24 (Pg. ID 2202-03).

Comparing African-American voter turnonationally with that in North Carolina

39



in 2012 and 2016, Thernstrom finds tha throp in African-American voter turnout
nationwide was 1.9% greater than theliecin African-Americarturnout in North
Carolina.ld. at p. 24 (Pg. ID 2203). Thus, acdimg to Thernstrom, the elimination
of straight-ticket voting did not disprogmnately impact African-American voters
in North Carolina.ld.

The Court determines that this esmte undermines some of Roberts’s
conclusions. But Thernstrom’s findingi not warrant rection of Roberts’s
analysis. Indeed, Thernstrom contetiaist African-Americans in North Carolina
were more likely to vote in the 2016 dien than African-Americans throughout
the country, but he offers no evidence as to why.Innumerable variables may be
relevant to African-Americans’ voting rates throughoutdbentry. Thus, the Court
will not adopt Thernstrom’s findings.

Second, Roberts’s evidence shows t®#t of African-American voters in
high straight-ticket votingaunties did not vote in 2016lthough these voters went
to the polls in 2012. This figure is bagh that it accommodagenultiple, meaningful
causes for the decline in African-Americamnout, including both the elimination
of straight-ticket voting and the absenc&dfama from the 2016 ballot. Thernstrom
admits that it is especially difficult to eatify the percentagef African-Americans
who declined to vote in 2016 either (Bdause Obama was not i@ ballot, or (2)

because of longer lines and wait times geteeray the elimination of straight-ticket
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voting. See id.at p. 22 (Pg. ID 2201) (noting thgplerhaps Dr. Roberts barely
mentioned President Obama in his repexause political scientists who work with
mathematical models of voting behavioecessarily focus their attention on
variables that can be measured preci8ely Therefore, the Court will credit
Roberts’s testimony and findyjs regarding PA 268 ant$ deterrence of African-
American voters in Michigan.

In addition to the comparison with Kb Carolina, conditions specific to
Michigan further suggest that PA 268ill disproportionately deter African-
Americans from voting. Inekd, African-Americans’ high rate of straight-ticket
voting and housing patterns in Michigan icatie that PA 268 will disproportionately
deter African-Americans from voting. Ewadce reveals that African-Americans in
Michigan overwhelmingly tend to live irmreas where they constitute a high
percentage of the population, and thus, ttexd to vote in the same precincts. A
24/7 Wall Street article published just lgsi@ar noted that thBetroit, Warren, and
Dearborn, Michigan area wahe most segregated nogtolitan area in the United
States. Dkt. No. 137-8, pp. 19-21 (Pg.3844-46). “55.3% of Detroit’'s African
American population lives in neighborhoodses at least 4 in 5 residents are black,
the largest share of any U.S. metreat according to 24/7 Wall Stredd. at p. 20
(Pg. ID 3345). Because African-Americamse the straight-party option at such a

high rate, the additional time that R&8 would impose on African-American voters
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would be especially pronounced in ar@adlichigan with substantial populations
of African-Americans of voting age.

For instance, in the 2016 election 77.0%voters used the straight-party
option in the twelve communities wheAdrican-Americans were the majority
demographic. Dkt. No. 108-2, p. 9 (Pg.2B802). The elimination of straight-ticket
voting would force 77.7% of voters in t@sommunities to take significantly more
time completing a ballot, and this increasénme is substantialThomas, the former
elections official, supposed that it woukke each person who previously voted a
straight-ticket an additionahree minutes to vote without that option. Likewise,
Assistant Professor Allen determined thawould take voters at least 25% longer
to shade in eighteen ovdlsan to shade in one.

Plaintiffs also note that longer lin@s Michigan for African-Americans as
compared to whites is consistent with th&oraal trend. Dkt. Nol1-3, p. 14 (Pg. ID
48). Professor Stewart lll, for example, atveel that across the country “wait times
.. . are unevenly distributed demograptycaas in 2012, white voters waited an
average of twelve minutes to voté&d. By contrast, African-Americans waited an
average of twenty-four minutes to votiel.

In countering this evidence, thee@etary again relies on Thernstrom.
Thernstrom observes that these statistiesraelevant becaudbey are national and

not Michigan-specific. Dk No. 102-18, p. 27 (Pg. ID 2206). That contention is
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unconvincing, however. The national tresmhply corroborates Plaintiffs’ evidence
specific to Michigan—evidence demonsing that PA 268 will disproportionately
deter African-Americans from exercising theght to vote, given that they will face
significantly greater wait times and longees. Based on éhabove, the Court
determines that PA 268 will disproponately deter African-Americans from

voting.

[1l.  Burden of Proof

In a civil bench trial, plaintiffs mugirove their claims by a preponderance of
the evidence See Concrete Pipe & Bds. of Cal., Inc. v. Constr. Laborers Pension
Tr. for S. Cal, 508 U.S. 602, 622 (1993). That is, a court must “believe that the
existence of a fact is more probable ttamonexistence beforeng court] may find
in favor of the [plaintiffs] viho ha[ve] the burden to persuatie [court] of the fact’s
existence.”ld. (internal quotation nr&s omitted) (quotingn re Winship 397 U.S.
358, 371-372 (1970) (Harlad,, concurring)).

Where, as here, plaintiffs request permanent injunction, a court must
evaluate the following: (1) whether the pigifs have succeedeon the merits; “(2)
whether the [plaintiffs] would suffer irrepgble injury without the injunction; (3)

whether issuance of the injunction would sawsubstantial harm to others; and (4)
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whether the public interest would benssd by issuance of the injunctionJblivette
v. Husted 694 F.3d 760, 765 (6th Cir. 201@hternal quotation marks omitted)

(quotingChabad of S. Ohio ity of Cincinnatj 363 F.3d 427, 432 (6th Cir. 2004)).

IV. Conclusions of Law

The Plaintiffs have demonstrated bgraponderance of trevidence that PA

268 unduly burdens the right to vote, reffecacial discriminatory intent harbored
by the Michigan Legislature, and daptely impacts African-Americans’
opportunity to vote in concert with sociadaghistorical conditions of discrimination.
Accordingly, the Court holds that PA 2@®lates the Equal Protection Clause under
both theAnderson-Burdickramework (Count 1) and that clause’s prohibition on
intentional discrimination (Count II). The Court further holds that PA 268
contravenes Section 2 of the VRA (Count IlI).

The Court will address each holding in turn.
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A.  Equal Protection Claim (Count I)

The Plaintiffs have shown that PA 268 burdens African-Americans’ voting
rights, and that the Secretary’s statadnasts for PA 268 do not warrant the burden
imposed on those rights. PA 268, therefariolates the Equal Protection Clause.

In this case, the Court must resolve tollision of two interests. On one
hand, states have a “clear prerogative esprbe the ‘Times, Places and Manner of
holding Elections for Senators and Representative®hio Democratic Party834
F.3d at 626 (quoting U.S.aBIsT. art. |, 8 4). And on #other, “the Supreme Court
has readily acknowledged the general rightote as implicit in our constitutional
system.” Id. (internal quotation marks omitted) (quotiMixon v. Ohig 193 F.3d
389, 402 (6th Cir. 1999)). When a courldmes these considerations, it must apply
the Anderson-Burdickframework. See Anderson v. Celebrezz60 U.S. 780
(1983);see also Burdick v. Takusk04 U.S. 428 (1992). That framework instructs
courts as follows:

[T]he court must first consider ¢hcharacter and magnitude of the

asserted injury to the rights peated by the [Constitution] that the

plaintiff seeks to vindicate. Secontmust identify and evaluate the
precise interests put forward by the State as justifications for the burden
imposed by its rule. Finally, it must determine the legitimacy and
strength of each of those interestd aonsider the extent to which those

interests make it necessary to burden the plaintiff's rights.

Ohio Democratic Party834 F.3d at 626—27 (alterations in original) (quotdrgen
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Party of Tenn. v. Harget?791 F.3d 684, 693 (6th Cir. 2015)).

The Anderson-Burdickframework comprises three standards of judicial
review. The most stringent standaagplies where “a state imposes ‘severe
restrictions’ on a plaintiff's constitutionaights (here, the right to vote)[.]ld. at
627 (quotingBurdick 504 U.S. at 434). In this sitian, “regulations survive only
if ‘narrowly drawn to advance a staiteterest of comgéng importance.” ” Id.
(quoting Burdick 504 U.S. at 434). In contrashe least demanding standard of
review is “closer taational basis[.]’ld. (internal quotation marks omitted) (quoting
Ohio Council 8 Am. Fed’'n of State v. Hust8d4 F.3d 329, 335 (6th Cir. 2016)).
Regulations are subject to this standdrthey are “minimally burdensome and
nondiscriminatory[.]’Id. (internal quotation marks omitted) (quoti®gio Counci)
814 F.3d at 335). And in this scenario “Bi@te’s important regulatory interests are
generally sufficient to jugy the restrictions.”Id. (quotingOhio Counci) 814 F.3d
at 335). The third standard of judiciaView is for “[r]egulations falling somewhere
in between—i.e., regulatiorteat impose a more-than4nimmal but less-than-severe
burden[.]” Id. (citing Green Party of Tenn. v. Harge#67 F.3d 533, 546 (6th Cir.
2014)). These regulations “require a ‘filele’ analysis, ‘weighing the burden on the
plaintiffs against the state’s assertednest and chosen means of pursuing itld”

(quotingGreen Party of Tenn767 F.3d at 546).
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The Court finds that PA 268 imposes a “more-than-minimal but less-than-
severe burden” on African-Americans’ right to voteee also Johnson, B33 F.3d
656, 663 (noting that this Court did not err in reaching that same conclusion at the
preliminary injunction stage of this litigatn). The Court will thus apply the third,
flexible standard here.

Plaintiffs’ facial challenge to PA 268 raes that they seek “to invalidate the
law in each of its applications, tokethe law off the books completely Green
Party of Tenn.791 F.3d at 691 (citin§peet v. Schueité26 F.3d 867, 871 (6th Cir.
2013)). Plaintiffs, therefore, “bear a heavy burden of persuasiGnawford v.
Marion Cty. Election Bd.553 U.S. 181, 200 (2008). They must demonstrate by a
preponderance of the evidence “that nood&ircumstances &t under which [the
statute] would be valid.” Green Party of Tenn.791 F.3d at 691 (alteration in
original) (internal quotation marks omitted) (quotiBgeet 726 F.3d at 872). In
sum, the Plaintiffs must prove—by meponderance of thevidence—that the
burden PA 268 imposes on African-Americans’ right to vote outweighs the State’s
asserted interests, and that there ao circumstances under which PA 268 is
constitutional.

The Plaintiffs have made this showing. As Arelerson-Burdickramework

requires, the Court will (1) address theden on African-Americans’ voting rights,
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(2) assess the Secretary’s justificatidos PA 268, and (3) explain why these

justifications do not warra the burden here.

1. Burden on African-Americans

The Secretary argues that PA 268 changes only the manner of completing a
ballot, and does not impact the right to votEhe record suggests otherwise. PA
268 has a more-than-slight, but not seweffect on African-Americans’ right to
vote. Although all Michigan votersillvwait much longer to vote under PA 268,
African-American voters will face disprogamnately longer linesand wait times,
and will be determ@ from voting.

This is apparent for two reasons.rdEi because African-Americans use the
straight-party option far more than whitedecond, in Michigan, African-Americans
have lower levels of literacy than whatewhich will lead to more time spent
completing a ballot or abandonment of a kighiaor to completion, either as a result
of frustration or lack of ability. Both dhese facts will work to deter a substantial

and disproportionate number ofrisan-Americans from voting.
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a) Significantly Increased Wait Times and Longer Lines

Plaintiffs’ lay evidence persuasivelyenstrates that PA 268 will increase
voting wait times for all Michigan residentdlumerous elections officials and clerk
associations either testified in opposition to PA 268 during legislative hearings,
submitted affidavits heresaerting that PA 268 would introduce longer wait times,
or did both. Dkt. No. 108-13, p. 6 (Pdp 2621); Dkt. No. 1-15, p. 8, 16 (Pg. ID
287, 295). And they predicted a doomsdikg situation. The House Fiscal
Analysis described this testimony, notingttic]ity and county clerks testified that
the average wait time to vote in Michigas already 22 minutes, and that this
measure could double that wait.” Dko. 108-13, p. 7 (Pg. ID 2622). The then-
Chair of the House Electior@Gommittee said longer lines caused by PA 268 would
be a “nightmare,” absent the enactmehno-reason absentee voting legislation.
Dkt. No. 137-3, p. 36 (Pg. ID 3260). Theatt Legislature, of course, did not pass
no-reason absentee voting legislation, Wwhi@s initially tie-barred to SB 13.

An elections clerk forebode that P&8 would lead to “disasterfd. at p. 31
(Pg. ID 3255). Another clerk was “grawg[lconcern[ed] over the lines [PA 268]
would create on voting day.”ld. at p. 29 (Pg. ID 3253). For thirty-six years
Christopher Thomas was the Director o tichigan Bureau of Elections, and he

concluded that PA 268 will generate longait times. Dkt. No. 141-19, p. 2 (Pg.
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ID 4049). In particular, he thought that ibuld take at least three more minutes for
a voter to completa ballot without a straight-party optiond. Additionally, in a
hearing before the House, both the Mi@ngAssociation of Municipal Clerks and
Michigan Association of County Clerks téi®d in opposition tdPA 268. Dkt. No.
108-13, p. 6 (Pg. ID 2621).

Only two clerks have supported PA 268. The Clinton Township Clerk
submitted a letter to the House supporting the l&v. And the Calhoun County
Clerk authored an affidavit in this caasserting that PA 268 will not cause longer
lines or wait times. Dkt. Ndl41-14, p. 4 (Pg. ID 3983).

Election officials’ overwhelming opposin to PA 268, bsed on their belief
that PA 268 would create drastically londi@es, is strong evidence that PA 268
will indeed create longer lines and wainés for voters. As clerks oversee and
administer election processes, thbegve intimate knowledge about Michigan
elections. Clerks are thefore best positioned to understand the probable impact of
PA 268 on voters. The evidence involviolgrks, then, greatly contributes to
Plaintiffs’ proof that PA 268 will burdeMichigan voters by introducing longer wait
times.

Plaintiffs’ expert evidence likewise irchites that PA 268 will produce longer
lines and increased wait times at thelgpo Associate Professor Allen, after

conducting a simulation, found that PA 268uld increase voting times by at least
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25% for each person that had previously voted a straight-ticket. Dkt. No. 108-4, p.
10 (Pg. ID 2497). The Secretary’'s exp@taves attacks Allen’s simulation,
contending that Allen had failed to accodot delays at theegistration line and
counted imprecisely the number of votingoths at certain precincts. Delays at
registration, however, may cassof some—but not all—ahe twenty minutes that
Michigan residents currentlspend at the polls.

Yet even if Graves is correct thatléwh has overstated tlaelditional time that
PA 268 would cause individuals to spenthia voting booth, Graves cannot credibly
argue that PA 268 would not increase time spent in voting booths. Indeed,
Allen’s simulation has demonstrated thatting for each candate individually
takes drastically longer than voting a gjtdtticket. Allen haslso shown that the
increased time for each voter is not de misi even if that time is not precisely
25% greater than the time spent voting for each candidate individually.

Plaintiffs’ claim that PA 268 inflts a more-thankght burden gains
significant force when one considers tidien’s predicted time increase of 25%
covers almost half of Michigan voters, bb to 2.5 million voters. Dkt. No. 108-2,
p. 9 (Pg. ID 2402)see alsdDkt. No. 108-13, p. 7 (Pg. ID 2622). PA 268, then,
would inject a substantial amount of tinreo the voting process. As a result,
Plaintiffs have illustratetly a preponderance of the esrgte that PA 268 will cause

significantly longer wait times.
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This finding is undisturbed by the apsils of the Secretary’s expert Herrnson
and the Secretary’s contention that adstnaitive remedies will alleviate Election
Day congestion. First, Hexson maintains that P268 will not introduce longer
wait times because straigttket voting is confusing. According to Herrnson,
straight-ticket voting confuses Michigansigents, requiring mdents to request
assistance, which in turn causes delathatpolls. Without straight-party voting,
Herrnson argues, ballots will be lessntusing, leading to fewer requests for
assistance, and ultingy, less delay.

Herrnson’s contention is ngupported by his report or the record, however.
Straight-ticket voting may confuse somedMigan voters, but it has been available
in Michigan for 127 years and 296 of voters used it in the 2016 election. Dkt. No.
108-2, p. 9 (Pg. ID 2402). The Court, thire, finds it implausible that straight-
ticket voting is confusing to Michigans®lents generally. Second, PA 268 might
increase wait times by as much as thmerutes for each person who previously
voted a straight-ticket. Consequently, under PA 268, any time saved from a decline
in requests for assistance will not offésleée additional time that it will take for
previous straight-ticket voters tmmplete their new ballots.

The Secretary next unpersuasively agtieat administrative remedies will
ameliorate longer lines. Dkt. No. 141,18 (Pg. ID 3434). She emphasizes that a

2,999 voter limit in a given precinct reduaggrevents congestion at the pol&ee
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MicH. CoMP. LAWS 8§ 168.661. And she asserts thldctions officials, including
clerks, have excellent training and ampgliscretion to implement administrative
remedies. According to tHgecretary, these administrative remedies would include
increasing the number of laptops and vobiogths at precincts, and improving voter
education. Dkt. No. 141, p. 21 (Pg. 8337). Additionally, the Secretary insists
that the current absentee voting law is sugft to mitigate longer lines, noting that
32% of registered voters in Michigan atigible to vote abseere because they are
at least sixty years oldd. at p. 19 (Pg. ID 3435).

These arguments are unpersua. Almost all of the elections officials who
have commented on PA 268veapredicted desperatelygrig lines and wait times.
Their anxiety about the effect of PA 268plies that the avkable administrative
remedies are insufficient. the face of this strong evedce from elections officials,
the Court cannot accept the Secretary’®untied assertions. Indeed, the Secretary
offers no evidence regarding how many pe@gieially vote absentee in Michigan.

What is more, Michigan already hasve®of the longest lines and wait times
in the country. And this fact shedsther doubt on the Secretary’s argument that
the available administrative remedieguld ameliorate lines and wait times
potentially twice as long as thoting Michigan voters todaySeeDkt. No. 108-

13, p. 7 (Pg. ID 2622). light of the above, the Cotinolds that PA 268 will impose

increased wait times on all Michigan voters.
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b) Disproportionately Longer Wait Times and Lines for
African-Americans

African-Americans, however, will dispportionately suffer increased wait
times and longer lines as a result of RB8. Although the Secretary rightly
maintains that PA 268 is a facially nelitstatute, that fact does not answer the
critical question of whether PA 268 dispastionately impacts African-American
voters. Plaintiffs’ expert Metzger hakrectly addressed that issue by finding a
positive correlation between the percgataof African-Americans in a given
community and the percentage of votershiat community who used the straight-
party option in the 2016 election.

Metzger determined, for example, thatthe twelve communities in which
African-Americans were the majority ehegraphic, 77.7% of voters used the
straight-ticket option. Dkt. No. 108-p. 9 (Pg. ID 2402). Similarly, the seven
communities in which African-Americans constituted 40 to 49.9% of the voting-age
population had a straight-tickeoting rate of 68.9%Id. On the other hand, 49.2%
of all Michigan voters used the straight-party option in the 2016 eledibnAnd
in communities where African-Americans constituted less than 40% of the voting-

age population, the straightiet voting rate was 46.5%d.
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In countering this evidere, the Secretary showsattsome communities with
few or no African-Americans \te a straight-ticket at higlates. Dkt. No. 102-3, p.
16 (Pg. ID 1845). This argument, howeve@nares data that straight-ticket voting
rates in communities witbubstantial African-Americamoting-age populations are
much higher than the statewide ratewl dhe rates in communities with lower
percentages of African-Americans of votiage as part of their population. These
facts require rejection of the Secretarydssertion that there is only a “weak”
correlation between the African-Americaoting-age population in a community
and that community’s straight-ticket voting rat&ee id.at p. 15 (Pg. ID 1844).

Indeed, the record indicates thatthorrelation is quite strong.

c) African-Americans’ Disparate Deterrence from
Voting
Considerably longer lines and wait tiswill have a tremendously important
consequence: They will detéfrican-Americans from exersing their right to vote.
The Lansing City Clerk and Bactor of Elections in Detroit both asserted that the
effects of PA 268 would distirage people from attenditige polls. Dkt. No. 1-15,
pp. 10-11, 14, 18 (Pg. ID 2898, 93, 297). Professor Charles Stewart Ill reached
a similar conclusion when tdetermined that longer lingeter voting. Dkt. No. 1-

3, p. 17 (Pg. ID 51). Analyzing tH#012 election across the country, Stewart I
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found that 730,000 people did naite because of long linesd. at p. 18 (Pg. ID
52). According to Associate Professolled, every additional sixty minutes of
waiting time will deter 3% of registeradters from going to the polls. Dkt. No.
108-4, pp. 12-13 (Pg. ID 2992500). Based on thisrfoula, Allen found that
longer lines would discourage 13,00028,000 African-Americans in Michigan
from voting. Id. at p. 18 (Pg. ID 2505).

PA 268 would not only deter Africanmericans from voting, but it would
also decrease the likelihood that AfricAmericans will complete their ballots.
Professor Roberts makes tipisint using data on North Carolina voters, as North
Carolina eliminated stight-ticket voting in 2013 and dalections without straight-
ticket voting in 2014 and 2016. Dkt. No. 188p. 8 (Pg. ID 2465). First, Roberts
contends that in 2012, in North Caraljrthere was a “strong, positive correlation”
between the African-Americapopulation in a given countand the straight-ticket
voting rate in that countyld. at p. 3 (Pg. ID 2460).

He also found that North Carolina countish high levels of straight-party
voting in 2010—before the elimination efraight-party voting—had the greatest
ballot drop-off from 2012 to 2016d. at p. 14 (Pg. ID 2471). With the elimination
of straight-ticket voting in North Carolinéjljn 2010, the average level of roll off
from the U.S. Senate contest to the N@#rolina House contest in North Carolina

counties was 8.3%, whila 2014 it was 17.79%.1d. at p. 13 (Pg. ID 2470). The
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reason for this decline, Roberts believieshat “[lJong ballotsthat do not have a
straight ticket option tend to induce voter gat as voters struggle to wade through
the ballot.” Id. at p. 7 (Pg. ID 2464). He contiraithat “[flatigued voters often turn
in their ballots before they have markelbices for all raeand ballot questions
producing an ‘undervote’ in offices dah are placed lower on the ballot.1d.
According to Roberts, ballot roll-off led th5% of North Carolina voters failing to
vote for United States House of Reprdaé@mes contests despite voting in the
presidential contest.Id. at pp. 7-8 (Pg. ID 2464—-65).

Examining this ballot roll-off theoryn Michigan, Roberts concludes that
across the 2012, 2014, and 2016 electionaigsit-party voting rates are positively
correlated with ballotompletion ratesld. at p. 21 (Pg. ID 2478). Roberts contends
that “voter fatigue” is apparent in Mian Supreme Court elections, which are non-
partisan electiondd. at p. 24 (Pg. ID 2481). Voteirscounties having high straight-
ticket voting rates are more likely Wote in those races, Roberts sai&. Stephan
Thernstrom, one of the Secretary’'s eatpe surprisingly lends credibility to
Roberts’s theory of voter fatigue. He wrdtat “[i]f a large fraction of the electorate
takes the STV [straight-tickeftoting] option, rolloff rateswill inevitably be low.”

Dkt. No. 102-18, p. 25 (Pg. ID 2204).

® Roberts did not evaluate conteststartdown the ballot. Dkt. No. 108-3, p. 7
n.11 (Pg. ID 2464).
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Yet Thernstrom attacks Roberts’s clusions, alleging that Roberts has not
shown a relationship betweeace and ballot roll-off becae Roberts evaluated race
at the county level, and not as to each individiglat pp. 25-26 (Pg. ID 2204-05).
Put another way, Thernstrom arguesttlbecause counties are not racially
homogenous, Roberts’s assessment of county preferences for straight-party voting
offers no evidence about whether African-Armans had highdrallot roll-off rates
than whites after North Carolina had eliminated straight-party votidgat p. 26
(Pg. ID 2205).

Yet the Court finds that examining raaethe county level is sufficient to
demonstrate a positive correlation betwelee African-American population in a
particular county and the ballall-off rate in that countylndeed, Roberts’s sample
notes the change in a county’s voting sabased on a changetite composition of
that county’s demographic. In exanmgi2012 data, Roberts found that the straight-
ticket voting rate in a given county waluihcrease by 0.35% where there was a 1%
increase in that county’s population cotisig of African-Americans. Dkt. No. 108-

3, p. 9 (Pg. ID 2466). And Rerts’s sample is sufficiently large as it encompasses
every county in North CarolingSee id.

Beyond straight-ticket voting, ballot redff would also be most prevalent

among African-Americans because rolf-abccurs most among voters with

relatively “lower levels of edudimn and less expeamnce voting[.]” Id. at p. 7 (Pg.
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ID 2464). Professor Niidetermined that ballot roll-off positively correlated with
lower levels of literacy. Dkt. No. 108-%, 18 (Pg. ID 2527). She notes that a
disproportionate percentage of AfricAmericans have lower literacy levels.
Therefore, according to Ntiri, AfricaAmericans are more likely to experience
frustration with a ballot that necessitatesing for each candidate individually and
for numerous proposals—sometimes as marsgasnty-nine offices and proposals.
Id.; Dkt. No. 1-15, p. 9 (Pg. ID 288). Ntinas determined that this frustration would
cause African-Americans to abdon their ballot prior to completion. Dkt. No. 108-
5, p. 18 (Pg. ID 2527).

She further recognizes that voters may request assistance in voting booths,
and that this assistance may lessen viotestration or diminish ballot roll-off.ld.
But her experience with adultsving low literacy has Ielder to believe that many
of these people would not seek help out of embarrassrtenBallot roll-off, then,
is another burden that African-Americans wbdisproportionately bear as a result
of PA 268.

In spite of this evidere, the Secretary contends that PA 268 imposes no
burden on African-Americans. Instead, ecretary argues, PA 268 just impacts
the manner of voting.SeeDkt. No. 141, p. 12 (Pg. ID 3428). The Sixth Circuit

dismissed this argument idohnson 1] reasoning that “hovwa state chooses to
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regulate themannerthat a person must casthballot undoubtedly impacts the
individual right.” 833 F.3d at 663.

Further signaling that the Secretary’guamnent lacks merit is that the burden
asserted here sharply contrasts it slight burden addresseddhio Democratic
Party. There, “[tlhe undisputed factual redoshow[ed] that it's easy to vote in
Ohio. Very easy, actually.” 834 F.3d at 628. Oteo Democratic Partgourt even
noted that Ohio’s voting system was mayenerous than Michigan’s, as Ohio
permits a 29-day early voting period and Mgan does not allow any early voting.
Id. Additionally, Ohio has authorized neason absentee voting, whereas Michigan
has not.See idat 630. Thus, Ohio only minimally burdened voters by eliminating
six days of early voting and requiring thatting and registradin occur on different
dates.See id.

Michigan voters, by contrast, generathyst go to the polls on Election Day.
To be sure, “[t]he @nstitution does not requieny opportunities for early voting.”
See idat 623. But the Constitution does reaguihat voting regulations not unduly
burden the right to vote, and the recdrdre shows that PA 268 significantly
increases voting times and that these lotigees will deteAfrican-Americans from
voting. PA 268, then, impacts African-Ameains’ right to vote and not simply the
manner of voting. Accordingly, Plaintiffs have demonstrated that African-

Americans will disproportionately suffaumerous burdens from PA 268, including
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drastically longer wait times and votingdis, greater deterrence from voting, and

increased ballot roll-off.

2. State Interests Supporting PA 268

As the Plaintiffs have demonstratedtl$B 13 imposes a more-than-minimal,
but less-than-severe burden on African-Aro@nis’ right to vote[tlhe State must
propose an ‘interest sufficiently weighty to justify the limitation.”Obama for
America v. Hustedb97 F.3d 423, 433 (6th Cir. 2012) (quotdgrman v. Ree®b02
U.S. 279, 288-89 (1992)). The Secretaryternests are reasonable. Yet they are
not “sufficiently weighty” to justify the effect that PA 268 has on African-
Americans’ right to vote.

The Secretary maintainsahPA 268 supports the following interests: (1) it
encourages voters to examine each ahatdi individually, without regard for
political party; (2) it increases the ékhood that voters will complete the non-
partisan section of the ballot; and (3) itluees confusion abohbw to complete a
ballot. The Secretary’s first interesencouraging voters to learn more about
candidates, to participate in electionsgddo be “more deliberate in voting"—does
not justify the burden that PA 268 imposas African-American voters. Dkt. No.

141, p. 25 (Pg. ID 3441). The recordabsent of evidence indicating that the
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elimination of straight-tickievoting will elicit more interst in gathering information
about candidates. To thetert the Secretary arguesathsoting a straight-ticket
reflects a lack of “deliberateness” or pagation in the democratic process, the
Secretary is mistaken. Theris no evidence here illuating that straight-ticket
voters know less about candidater participate less in elections. Similarly, the
record lacks any indication that straigitket voters are less intentional when
completing a ballot.

As for the second interest, the recatdo lacks sufficieinevidence that PA
268 will lead to higher voting rates in nomgigan elections. The only evidence
supporting this conclusion is affidavit from the Calhoun County ClerkSeeDKkt.

No. 141-14, p. 4 (Pg. ID 3983). And thaerk lacks credibility; her views on
whether PA 268 will cause longer lines aast with those of virtually every other
clerk and elections official whose opami is reflected in the record.

Conversely, there is strong evidenbat PA 268 will drastically decrease
voting rates for nonpartisan contests. Pssfe Roberts, for example, demonstrated
that “voter fatigue” sets in when @t must address numerous contests and
proposals, and that this fgtie causes ballot roll-offDkt. No. 108-3, p. 7 (Pg. ID
2464). Roberts accordingfpund that straight-ticketoting rates were positively
correlated with ballotompletion ratesld. Thernstrom, although an expert for the

Secretary, admitted that thp®sitive correlation existsDkt. No. 102-18, p. 25 (Pg.

62



ID 2204). Thernstrom even went so fartagjuestion whether ballot roll-off is a
bad thing.ld. at p. 24-25 (Pg. ID 2203-04). Hea#& “it is not obvious to me why
[Roberts’s] observed increase in rolloff asproblem. It may be a bad thing for
political parties, but the interests of pasteannot be equatedttv the interests of
individual voters.®® Id. at p. 24 (Pg. ID 2204). His position is hard to reconcile
with the Secretary’s contention that P&8 will encourage voting in nonpartisan
elections and that this interest just# the impact that PA 268 would have on
African-American voters. Therefore, the®etary’s interest in encouraging voters
to vote in nonpartisan contests does watrrant the intrusion on voting rights
brought by PA 268.

Finally, the Secretary’s interest itiminating confusion caused by straight-
ticket voting is not “sufficiently weightyto sustain PA 268. In support of this
interest, the Secretary offers anecdawidence that voters may unintentionally
undervote because they misurgiand straight-ticket votint}. Dkt. No. 141, p. 24

(Pg. ID 3440). The evidence cited for thiteirest is threadbare. It does not consist

10 He then contends thataight-ticket voting is bad bease it leads to greater voter
error and makes it easier footers with strong politicaleanings to vote, while
Imposing a relative cost on voters withstrong leanings. Dkt. No. 102-18, pp. 24—
25 (Pg. ID 2203-04). The Court finds unp&sive the Secretary’s arguments that
straight-ticket voting leads to greater vaotenfusion or erroras detailed below in
the discussion of the Secretary’sdthinterest regarding PA 268.

11 Undervoting in this situation happemnken people vote a straight-ticket and then
do not vote in a nonpartisan contest, thmgkithat their straight-ticket selection
covered the nonpartisan conteBikt. No. 141, p. 24 (Pg. ID 3440).
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of lay testimony from peopleitih knowledge of ballot isss. Rather, it addresses
mock ballots that lay persons, includingitiff Williams, completed incorrectly in
depositions. In contrast, at no point in thsty-six years as Director of Elections
in Michigan did Christopher Thomasceive feedback from county clerks that
straight-ticket voting was confusing vaserDkt. No. 108-9, pp. 6—7 (Pg. ID 2553—
54).

Additionally, the expert evidence thtte Secretary offers on this issue is
unconvincing. She princifig relies on a study by Professor Herrnson, where he
found that straight-ticket voting spawhenore confusion than voting for each
candidate individually. DkiNo. 141, p. 24 (Pg. ID 3440¢ee alsdkt. No. 102-6.
Herrnson’s study, howeveronsisted of participantsvho did not adequately
represent Michigan voters. The particifsanailed from not only Michigan, but also
from New York and Maryland—two statesathdo not have straight-ticket voting.
Therefore, the Court doubts that thisidst included a representative sample of
Michigan residents and their familiarity wisltraight-ticket voting. That familiarity
IS consequential, as stgait-ticket voting has been alable in Michigan for 127
years and was used by 49.2% of Michigasidents in the most recent election.
Based on the evidence presented, the Gewkeptical that straight-ticket voting
confuses Michigan residents generalBeeDkt. No. 108-2, pp. 9-10 (Pg. ID 2402—

03).
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In resisting this evidence, the Secretargues that the State’s interests in PA
268 must be sufficiently weighty here fordweasons. First, the Secretary highlights
that no court has held that a law elimingtstraight-ticket voting violates the Equal
Protection Clause. Seconthe Secretary observes thabst states do not allow
straight-party voting. Yet these contensalo not alter the Court’s holding; whether
PA 268 violates African-Americans’ righto vote is a “jurisdiction-specific
inquir[y].” Johnson 1] 833 F.3d at 670 (Gilman, Jgorcurring). Indeed, Michigan
has a unique voting administration, givenaspecially long ballots and its mandate
that only certain qualified voters cawmoid the polls on Election Day.

This singularity is illuminated by comparison of this matter witbne Wis.
Inst, Inc. v. Thomsenwhere a court rejected amgial Protection Clause challenge
to Wisconsin’s elimination of straight-ticket votifg.198 F. Supp. 3d 896, 945-96
(W.D. Wis. 2016). There, plaiiffs claimed that a laveradicating straight-ticket
voting burdened voters with less education and lessttimate by generating longer
wait times and confusing voter$d. at 945. But the court concluded that for these
voters “straight-ticket voting was mostlganvenience,” and thahere was limited
evidence about whether the eliminatioh straight-ticket voting caused these

burdens and, if so, to what extentd. at 945—46.

12 The Secretary acknowledges that thers m@challenge to igtight-ticket voting
in McCrory, and thus, thaDne Wis. Instis the only relevartase to have addressed
the legality of a law eliminatg straight-party voting.
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The plaintiffs’ expert, for example, had no basis for asserting that the
eradication of straight-party voting woukeld to longer lines, and he presented no
evidence on the specific increase indithat would result from the lawid. The
plaintiffs’ lay evidence was likewise insutfent because the only confusion in the
record related to voters searching the hdto the straight-party option, which had
been removedld. at 946. Most damaging was thiae “plaintiffs did not adduce
evidence that the lack of straightket voting deterred anyone from votingd.

Because the Wisconsin law imposed only a slight burden on voting rights, the
court used rational review to examine thlaintiffs’ challenge, as opposed to the
flexible review applicable to this caskl. at 945. And in thanhquiry, the court held
that Wisconsin’s interests of joining atimmal trend of removing straight-party
voting, encouraging a moramformed electorate, na@ reducing spoiled ballots
justified the slight burein on voters’ rights.

This case is different. To start, ¥¢onsin allows both early voting and no-
reason absentee voting, so it is easier te wo¥Visconsin than in Michigan. Second,
the population burdened in this case is broader than tfiabimsenand its reliance
on straight-ticket voting is more conijpeg. The evidence demonstrates that
African-Americans in Michigan have lessducational attainnm¢ than whites.
Therefore, the burdened populatibere overlaps with that imfhomsen And

because African-Americans Y& a much higher straigiicket voting rate than
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whites, African-Americans in Mhigan are not using straight-ticket voting as a mere
“convenience.”

Third, ample evidence—both lay and expert—confirms that PA 268 will
cause dramatically longer wait times and details that specific increase in time for
each straight-ticket voter. Indeed, Lyopsotested that PA 268 will lead to a
“nightmare” at the polls. Dkt. No. 137, 36 (Pg. ID 3260). A former Director of
the Michigan Bureau of Elections prettd a three-minute increase for each
straight-party voter and Associate Professiten’s simulation led him to project at
least a 25% increase in time per straigittyp voter. Dkt. No. 141-19, p. 2 (Pg. ID
4049);see alsdkt. No. 108-4, p. 10 (Pg. ID 2497).

Lastly, theThomserplaintiffs offered no evidence that longer lines would
deter voters. Here, however, both eleas officials and experts have represented
that longer lines and waitnties would deter votersSeeDkt. No. 1-3, p. 17-18 (Pg.

ID 51-52);see alsdkt. No. 108-4, pp. 12-13 (Pg. ID 2499-25089¢ alsdkt.
No. 1-15, pp. 10, 18 (Pg. ID 289, 297)Thomsen then, illustrates that the
constitutionality of a law eliminating sight-ticket voting is a fact-intensive
inquiry; that court’s decision to upholdvelisconsin law abolishing straight-ticket
voting does not mean that MichigafPA 268 is constitutional.

The Secretary also urges the Court to reject Plaintiffs’ challenge on the

grounds that PA 268 is consistent with &gl trend, and justine states allow
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straight-ticket voting® But that statistic, standing alone, is just a snapshot of
national trends in voting rights regutats. Indeed, national trends in voting
regulations beyond straightiet voting reflect that Miclgan’s election laws are
outdated in other respects and not corapagly favorable to voting rights.
Governor Snyder, for instance, declatbdt Michigan has an “archaic absentee
voting law,” and he ephasized that “bringing Michigan in line with other states
regarding early, or easier, access to the p®ltsitical.” Dkt. No. 102-8, p. 2 (Pg.
ID 2083).

In particular, thirty-seven states permit early votingbsentee and Early
Voting NAT'L CONFERENCE OF STATE LEGISLATURES (Aug. 17, 2017),

http://www.ncsl.org/research/elemtis-and-campaigns/absentee-and-early-

voting.aspx And twenty-seven stateBav no-reason absentee votinigl. Taking
these two facts together, Michigan is ongust thirteen states without both early
voting and no-reason abntee voting.

Finally, of the fourteen states (including Michigan) that have abolished

straight-ticket voting since 1994, only thr&@dl do not allow their residents to vote

13 Besides Michigan, the following statalow straight-ticket voting: Alabama,
Indiana, Kentucky, Oklahoma, PennsyhanBouth Carolina, Texas, and Utah.
Straight-ticket Voting StateBIAT’ L CONFERENCE OFSTATE LEGISLATURES(May 31,
2017), http://www.ncsl.org/research/eleatis-and-campaigns/straight-ticket-
voting.aspx#1 In 2017, Texas enacted a lawighhwill eliminate straight-ticket
voting as of 2020SeeTex. ELEC. CODEANN. art. 8 31.012 (West 2018).
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early or to vote absentee without an excuS#raight-ticket Voting State®AT'L
CONFERENCE OF  STATE LEGISLATURES (May 31, 2017),

http://www.ncsl.org/research/elemns-and-campaigns/straight-ticket-

voting.aspx#2 These three stategse Michigan, Missouri, and New Hampshire.

Therefore, Michigan may be joining atimeal trend by elimineng straight-ticket
voting, but it is still in the minority as talmost every other voting measure which
eases access to the polls.

Notably, Michigan lags behind mostsgts in voting wait times, despite the
substantial time saved with roughly halfitsfvoters using the straight-party option.
According to a 2012 50-state study, Michidzad the sixth longest average voting
wait time. Dkt. No. 1-3, p44 (Pg. ID 78). Likewisd,yons noted that “sometimes
you would hear of long line issues, eveihvstraight-party voting.” Dkt. No. 137-

3, p. 14 (Pg. ID 3238). It is not enough, then, for the Secretary to contend that PA
268 does not offend the Cditstion because no court has previously sustained a
challenge to the elimination of straight-ticket voting and most states require voters
to select each candidate individually.

Based on the above analysis, the €dinds that PA 268 imposes a burden
on African-American voters that is not sevdyat also not minimal. The Court also
concludes that the Secretary’s interast$A 268 are not sufficiently weighty to

warrant the corresponding burden onfriéan-Americans’ right to vote.
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Accordingly, the Court holds that PA 2@®lates the Equal Protection Clause under
the Anderson-Burdickramework.

Plaintiffs have further demonstratéldat they are entitte to a permanent
injunction of PA 268.See Jolivette694 F.3d at 765. Thdyave succeeded on the
merits of their claim under thenderson-Burdickramework. They have shown that
they would suffer irreparable injury thrgh the implementation of PA 268, as PA
268 unduly burdens the right to vot8ee Obama for Americ@97 F.3d at 436 (“A
restriction on the fundamental right to veiberefore constitutes irreparable injury.”
(citing Williams v. Salernp792 F.2d 323, 326 (2d Cil986))). The injunction
would not cause substantialrhato others, especially considering Michigan’s long
history of straight-party voting. Finallgn injunction would serve the public interest
because that remedy would protect Africamericans’ voting rights. A permanent
injunction, then, is appropriate based Rlaintiffs’ Equal Protection Clause claim

under theAnderson-Burdickramework.

B. Intentional Discrimination (Count II)

When it enacted PA 268, the Michigaegislature intentionally discriminated

against African-Americans in violatiaof the Equal Praction Clause.
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When deciding intentional discriminati claims, courts apply the framework
set out inVill. of Arlington Heights v. Metro. Hous. Dev. Car$29 U.S. 252 (1977).
That framework first provides that “evidem of a policy’s disparate impact may be
probative in determining whether the policymaker harbored a discriminatory intent.”
Spurlock v. Fox716 F.3d 383, 397 (6th Cir. 2013) (citiAglington Heights 429
U.S. at 266). But “official action will ndte held unconstitutiohgolely because it
results in a racially disproportionate impackd. (internal quotation marks omitted)
(quoting Arlington Heights 429 U.S. at 264-65). Rather, “[p]roof of racially
discriminatory intent or purpose is regpd to show a violation of the Equal
Protection Clause.” Id. (internal quotation marks omitted) (quotidglington
Heights 429 U.S. at 264-65). To succeed onné@ntional discrimination claim, a
plaintiff need not prove that discriminatantent was the legislature’s only concern,
or even “the ‘dominant’ or ‘primary’ one.”Arlington Heights 429 U.S. at 265
(footnote omitted). It is enough to show “that a discriminatory purpose has been a
motivating factor in the decision.ld. at 265—66.

Whether a discriminatory intent or purpose exists is potentially informed by
the following considerations:

[t]he historical background of the de@s[,] . . . particularly if it reveals

a series of official actions takdar invidious purposes; [tlhe specific

sequence of events leading up [tdg tihallenged decision; [d]epartures

from the normal procedural sequenfgubstantive departures|,] . . .

particularly if the factors usually considered important by the
decisionmaker strongly favor a dsicin contrary to the one reached;
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and the legislative or administrativestaoryl[,] . . . espcially where there
are contemporary statements by members of the decisionmaking body,
minutes of its meetings, or reports.

Spurlock 716 F.3d at 397 (first, second, thifdth, sixth, seventh, and eighth

alterations in original) (quotingrlington Heights 429 U.S. at 267—-68).

1. Disparate Impact

First, the Secretary nrdains that PA 268 does not disparately impact
African-Americans because PA 268 is widelypular. As the&ourt has explained
above, however, African-Am@&ans in Michigan are famore likely to vote a
straight-ticket than are white§.hey also have relativelgwer levels of educational
attainment, and thus, will have greateifidulty completing a ballot than whites,
leading to more time spent finishing alloeand higher rates of ballot roll-off.

Consequently, PA 268 disparatelypatts African-American voters.

2. Historical Background

The historical background of PA 268 suggests that the Michigan Legislature
harbored a discriminatory intent or purpose. The overwhelming majority of African-

American voters in Michigan staunchlymoort the Democratic Party. A 2014 Pew
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Research Center poll reflects that 81%A&ican-Americans in Michigan identify
as or lean Democrat and only 8itentify as or lean Republicafh. Religious

Landscape StudyPEw RESEARCH CENTER, http://www.pewforum.org/religious-

landscape-study/state/miglain/party-affiliationflast visited July 31, 2018). On the

other hand, 40% of whites in Michigagain Republican and 41%an Democrat.
See id.What is more, in 2016, in commungiezhere African-Americans constituted
40% or more of the voting-age populati®d,.8% of straight-ticket votes were for
the Democratic Party. Dkt. No. 108-2, p. 25 (Pg. ID 2418).

Michigan legislators recognized thefsets in passing PA 268 and were not
just motivated by policy concerns inaating the law. Indeed, Ronna Romney
McDaniel conceded that she supported 268, in part, beause it would help
Republican candidates win elections. D¥b. 108-15, p. 7 (Pg. ID 2632). To be
sure, she also considered PA 268 good poliBut she acknowtiged that straight-
ticket voting benefits Democrats more thRepublicans. She was dismayed that
straight-ticket voters’ support of the Decratic Party hagrevented some down-
the-ticket Republican candidatérom winning elections, oluding her father. And
she thought PA 268 would stop that frov@ppening in the future. Therefore, the
Secretary’s argument that policy concewere the sole motivation for PA 268 is

not borne out by the record.

14 The other 11% of African-Americanseidtify or lean toward neither party.
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Additionally, the Secretary emphasizeattthe Court should not conclude that
there was intentional discrimation here because stateghwarge, and states with
small, African-American populations havenaihated straight-ticket voting. This
argument misses the touchstone of thenitmd@al discrimination inquiry, however.
The issue here is whetheretMichigan Legislature harbed discriminatory intent
in passing PA 268. Thus, although thect&tary’s allegation demonstrates that
legislatures have not generally used #lenination of straight-ticket voting to
intentionally discriminate against Afan-Americans, that allegation is not

dispositive with respect to the intent oétMichigan Legislature in passing PA 268.

3. Specific Sequence of Events

The specific sequence of events It supports Plaintiffs’ intentional
discrimination claim. Straight-ticket voting has been popular with Michigan voters
for a long time. Michigan vets repealed laws elimitiag straight-ticket voting by
referendum in bt 1964 and 2001Seel964 Mich. Public Acts 240; 2001 Mich.
Public Acts 269. In 1964 and 2001, at te3% of Michigan voters supported the
repeal of those laws. Dkt. No. 146, @p3 (Pg. ID 4380-81). More recently, in the
2016 election, nearly half of the State’s vetased the straight-party option. DKkt.

No. 108-2, p. 9 (Pg. ID 2402). But, as PA 268 includes an appropriation, it cannot

74



be repealed by referendurBee Mich. United Conservation Clubs v. Sec'’y of State
630 N.W.2d 297, 298 (Mich. 2001).

The historic and present popularity straight-ticket voting in Michigan
suggests that a referendumit ivere allowed, might reasably result in the repeal
of PA 268. This is convincing evidendeat preventing a referendum on PA 268
was at least one consideration motivatihg Michigan Legislature to include an
appropriation in PA 268.

Indeed, several Michigan state sena&xpressed that sentiment. During a
hearing on SB 13, Senator Curtis Herdel stated that “the only time we put
appropriations in a bill is to make subhat it's referendum-proof, because you think
that what you're doing is not popular withetpeople of this ate.” Dkt. No. 108-
12, p. 15 (Pg. ID 2615). Similarly, themigator Steve Bieda saitfind it really
appalling that we have a provision there for an appropriation to make it
referendum-proof. We know why thathging done. You know why that is being
done.” Id. at p. 14 (Pg. ID 2614). He contirjesaying that a senator had asked for
a reason for the appropriation and “thepsse that he got was a proverbial cricket
noise. We had no response to that. Theeereason to do this; the only reason to do
this is a perceived partisan advantagiel”

The Secretary is corretttat there is no constitutional prohibition—federal or

state—on the legislature reenacting a [aeviously defeated by referendum. Yet
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these specific events shed light on thgislature’s motivation for attaching an
appropriation to PA 268.

Additionally, SB 13 was initially tie-ared to HB 4724, which would have
authorized no-reason absentee voting.ridls Michigan officials, including the
Governor and the then-Chair of the Heuslections Committee, believed that no-
reason absentee voting might ameliorateltmger lines that PA 268 would create
on Election Day.SeeDkt. No. 102-8, p. 2 (Pg. ID 2083¢e alsdkt. No. 137-3,

p. 36 (Pg. ID 3260). Yet the Michigan €atenate severedethie-bar and passed
SB 13 independently.

The Secretary argues that this tie-Haneak only represents “politics,
appropriately, at work.” Dkt. No. 14p, 29 (Pg. ID 3445). The Court disagrees.
Instead, the severance of the tie-bar sugdelaintiffs’ contention that PA 268 was
intended to achieve political gain, andd do by thwarting African-Americans’

ability to vote.

4.  Substantive Departures

The record also reveals that PA 26&waasubstantive departure from ordinary
legislative action. Straight-ticket vag is popular throughout Michigan, as the

Secretary highlights in trying to convinttee Court that PA 268 does not disparately
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impact African-Americans.Plaintiffs rightly respondhat “[tlhe obvious question
then is why the legislature would wantebminate this broadly popular method of
voting.” Dkt. No. 145, pp8-9 (Pg. ID 4372-73).

To be sure, straight-ticket voting is Bi@revalent in communities with high
populations of African-Americans. But Zamagn, a lobbyist for clerk associations,
observed that “SB 13 will cause state-wmteblems impacting urban, suburban and
rural precincts across theast.” Dkt. No. 102-22, p2 (Pg. ID 2255). Zaagman
therefore encouraged clerks to “[t]ell [Iskators] how many of [the clerks’] voters,
both Republicans and Democrats, avail théweseof the straight-party optionJd.

As a result, the record suggests that thehigjan Legislature substantively departed

from its usual conduct in enacting PA 268.

5. Legislative or Administrative History

Much of the legislative or administrae history, including “contemporary
statements by members of the decisionmglibody, minutes of its meetings, or
reports” is discussed abové&purlock 716 F.3d at 397 (internal quotation marks
omitted) (quotincArlington Heights429 U.S. at 268). Yet¢hCourt must note that

the sponsor of SB 13, Bator Knollenberg, expresseboth an indifference to
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whether PA 268 increased voting times atelzef that voting wait times, no matter
how long, will not detepeople from voting.

The Court recognizes that in interpretiegislative history, “the views of a
single legislator, even a bill'sponsor, are not controlling.Mims v. Arrow Fin.
Servs., LLC565 U.S. 368, 385 (2012) (citigonsumer Prod. Safety Comm’n v.
GTE Sylvania, In¢447 U.S. 102, 118 (1980)). And also that “statements from only
a few legislators, or those made by legmiatafter the fact, are of limited value.”
McCrory, 831 F.3d at 229 (citations omitted.herefore, even though the below
comments have limited import, theyffer additional evidece of intentional
discrimination.

In a hearing on SB 13 before thdouse Elections Committee, Senator
Knollenberg said that:

[tjo those in countries who don’t hattee right to vote, | assume how

long it takes to vote isn’t on their lisf concerns. . . . It is time that

Michigan’s elections process becanmore about peogl less about

political parties, and eveless about how long takes to exercise one

of our most fundamental rights.

Elections HearingdMICHIGAN HOUSE OFREPRESENTATIVESVIDEO ARCHIVE 20:39—

20:46, 20:55-21.:05, @Ecember 3, 2015), available at

http://house.mi.gov/IMHRPublic/videoarchive.aspAnd in a follow-up question

regarding this statement, Knollenbergdséo those individuals [in third world

countries] that can’t vote, they just wanta® able to vote, gardless of how long it
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takes to vote. In those coues where they'véeen able to vote for the first time,
they’ll wait all day.” Id. at 21:49 to 22:11.

Although these comments do not estdblieat the Michigan Legislature
enacted PA 268 with discriminatory intetitey do reflect a flagrant disregard for
the burden that PA 268 would impose dini¢an-Americans attempting to exercise
their right to vote. (A burden that electiasféicials made clear during the legislative
hearings on SB 13.) Thus, Knollenbisrgomments offer insight—however small—
into the Michigan Legislature’s thinkinigp passing PA 268. The legislative and
administrative history, thefore, deepens the Court’s understanding of the context

in which the Michigan Legilature adopted PA 268.

6. Totality of Circumstances

In evaluating how these consideratiditgogether, the Court holds that the
Michigan Legislature intentionally dieminated against African-Americans in
violation of the Equal Protection ClauseSpecifically, the Court finds that
eliminating the Democratic Party’s s@ss with straight-ticket voters—success
especially driven by Afdgan-Americans residing in communities with high voting-
age African-American populations—was motivating consideration in the

Michigan Legislature’s enattent of PA 268. The goalf ending the Democratic
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Party’s success with straigtitket voters, therefore, @achieved at the expense of
African-Americans’ access to the ballot. Thus, the Michigan Legislature
intentionally discriminated against African-Americans.

The circumstances here mirror thoséwo other voting rights cases in which
courts have found intentional discrimiratiin violation of the Equal Protection
Clause. InMcCrory, for instance, the Fourth Cintineld that the North Carolina
legislature engaged in race discrimioatiwhen it “intentionly target[ed] a
particular race’s access to the franctbgeause its members vote for a particular
party, in a predictable maer[.]” 831 F.3d at 222.“This is so0,” the court
determined, “even abstany evidence of race-badeatred and despite the obvious
political dynamics.”ld. at 222—-23.

Likewise, in Thomsenthe court reasoned that “[tlhe legislature’s ultimate
objective was political[.] . . But the methods that the legislature chose to achieve
that result involved suppressing the vots Milwaukee’s residents, who are
disproportionately African American anhatino.” 198 F. Supp. 3d at 925. There
was no finding of “pure racial animus” ifhomsen Id. Yet the Wisconsin
legislature still intentionally discrimated against minority voters because
“suppressing the votes of reliably Demdaraninority voters in Milwaukee was a
means to achieve its political objectiveld. (citing Ketchum v. Byrne740 F.2d

1398, 1408 (7th Cir. 1984Rogers v. Lodget58 U.S. 613, 617 (1982)).
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The same is true in this case. Theraasevidence of racial animus. It is
unmistakable, however, that MichigarRepublican-dominated legislature enacted
PA 268 to win elections—especially dowme-ticket contests—through suppressing
African-Americans’ reliably Deocratic votes. Accordgly, the Court concludes
that the Plaintiffs have prevailed on theitentional discrimination claim under the
Equal Protection Clause.

Plaintiffs’ success on their intentiondiscrimination claim also warrants the
remedy of a permanent injunction on P&8. Because Plaintiffs intentional
discrimination claim arises under the Consii “irreparable injuryis presumed.”
Obama for America697 F.3d at 436 (citindCLU of Ky. v. MCreary Cty., Ky.
354 F.3d 438, 445 (6th Cir. 2003)). Imht of the above analysis, the Court
concludes that granting the Plaintiffsgreest for injunctive relief would not cause
substantial harm to otherac&would be in the public intese Therefore, Plaintiffs’
intentional discrimination claim, standingpak, establishes thttey are entitled to

a permanent injunction of PA 268.

C. Section 2 of the VRA (Count Ill)

The Plaintiffs have also provenathPA 268 disparately impacts African-

Americans by denying or abridging their rightvote, and that in doing so, PA 268
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links with social and historical conditions$ discrimination to further that disparate
impact. Consequently, the Court holds thAt268 violates Section 2 of the VRA.

Plaintiffs asserting claims undere&@ion 2 of the VRA need not prove
intentional discrimination. See Ohio Democratic Party34 F.3d at 636 (citing
Moore v. Detroit Sch. Reform B&93 F.3d 352, 363 (6th Cir. 2002)). Section 2 of
the VRA instead provides that:

(a) No voting qualification or pregpiisite to voting or standard,
practice, or procedure shall beposed or applied by any State or
political subdivision in a manner which results in a denial or
abridgement of the right of any @én of the United States to vote on
account of race or colooy in contravention of the guarantees set forth
in section 10303(f)(2) of this titjas provided in subsection (b).

(b) A violation of subsection (a) sstablished if, based on the totality
of circumstances, it is shown that the political processes leading to
nomination or election in the Sgabr political subdivision are not
equally open to participation by meeis of a class of citizens protected
by subsection (a) in that its membdrave less opportunity than other
members of the electorate to partatg in the political process and to
elect representatives of their choidée extent to which members of a
protected class have been electedbtiiice in the State or political
subdivision is one circumstaa which may be consideredrovided,
That nothing in this section estalbles a right to have members of a
protected class elected in numbexgual to their proportion in the
population.

52 U.S.C. § 10301.
This section comprises both vote dilution and vote denial clabeg Ohio
Democratic Party834 F.3d at 636. The former refeosclaims “alleg[ing] that a

districting practice deniesinorities an equal opportunitjo elect representatives
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of their choice[.] ” Id. (quoting 52 U.S.C. § 10301). &latter, by contrast, involves
allegations related to the “denial of pmptunity to ‘participate in the political
process.’ ”Id. (quoting 52 U.S.C. § 10301).

Here, the Plaintiffs raise a vote derséim. The law governing such claims
is not well-settled.See Ne. Ohio Coal. for the Homeless v. Hyst&d F.3d 612,
627 (6th Cir. 2016) (declining to set forémtire standard and instead ruling on
ground that plaintiffs had failed to prove disparate impasfe also Ohio
Democratic Party 834 F.3d at 636-37 (noting th&h clear standard for its
application has not been conclusively establishéllecting cases).

It is clear, however, that vote deniahichs demand two inquires. “[P]roof of
a disparate impact—amounting to denial or abridgement of protected class
members’ right to vote-that results from the cllanged standard or practice is
necessary to satisfy the fiedlement of the test[.JOhio Democratic Party834 F.3d
at 637. The Sixth Circuit emphasized thas fhroof “is not sufficient to establish a
valid Section 2 vote-denial-or-abridgement claind

Second, plaintiffs must demonstratattithe burden is partly “caused by or
linked to social and historical comidns that have or currently produce
discrimination against membedd the protected class.’Ne. Ohio Coal. for the
Homeless837 F.3d at 627 (internal quatan marks omitted) (quotin@hio State

Conference of the NAACP v. Hust@d8 F.3d 524, 554 (6th Cir. 2014)). Put another
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way, “the second step asks not just vimeetsocial and historical conditions ‘result
in’ a disparate impact, but whether the challengsthg standard or practiceauses
the discriminatory impact asinteracts with social and historical condition$Sée
Ohio Democratic Party834 F.3d at 638 (citing 52 U.S.C. § 10301(a)—(b)). This
element mandates consideratiof the “totality of thecircumstances,” which may
become clear through evaluatingethSenate Factors” detailed iFhornburg v.

Gingles 478 U.S. 30, 43-45 (1986).1d.

15 The Senate Factors are as follows:
1. the extent of any history of affal discrimination in the state or
political subdivision that touched ghright of the members of the
minority group to register, to vote, or otherwise to participate in the
democratic process;
2. the extent to which voting in ehelections of thetate or political
subdivision is racially polarized;
3. the extent to which the state or political subdivision has used
unusually large election districtspajority vote requirements, anti-
single shot provisions, or other vajipractices or procedures that may
enhance the opportunity for discrmaition against the minority group;
4. if there is a candidate slatipgocess, whether ¢hmembers of the
minority group have been denied access to that process;
5. the extent to which members tbie minority group in the state or
political subdivision bear the effects ditcrimination in such areas as
education, employment and Hiha which hinder their ability to
participate effectively in the political process;
6. whether political campaigns habeen characterized by overt or
subtle racial appeals;
7. the extent to which members oétiminority group hae been elected
to public office in the jurisdiction.

[8.] whether there is significant lack of responsiveness on the part of
elected officials to the particuiaed needs of #n members of the
minority group.
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1. Disparate Impact

Plaintiffs have shown that PA 268 has a disparate impact on African-
Americans, as they must under Sectdnof the VRA. hdeed, this case is
distinguishable from Sixth Circuit cases where election laws did not disparately
impact African-Americans’ right to vote. Mortheast Ohio Coalitionfor example,
the Sixth Circuit determined that change©hio’s absentee ballot requirements did
not disparately impact African-Americans. 837 F.3d at 628. The court reached this
conclusion “[b]Jecause evidence of hegghminority absentee-ballot usage [was]
weak, and the record [did] not indicatieat minority voters disproportionately
benefited from assistance thsnow proscribed][.]”Id.

The Ohio Democratic Partycourt similarly rejected a Section 2 VRA claim
for lack of disparate impact, finding “th@hio’s political pr@esses [were] equally
open to African Americans” and thatAfrican-American and whites’] registration
numbers [were] statistically indistinguishable in every fedeledtion since 2006.”

834 F.3d at 639.

[9.] whether the policy underlying ¢hstate or political subdivision’s
use of such voting qualification, gnequisite to voting, or standard,
practice or procedure is tenuous.

Gingles 478 U.S. at 36-37 (citing S. Rep. No. 97-417 at 28-29).
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Conversely, there is strong evidence here that African-Americans vote a
straight-ticket far more than other demographics. Roughly 50% of Michigan voters
submitted a straight-ticket ballot in the 20dl6ction. Dkt. No. 108-2, p. 9 (Pg. ID
2402). But this percerga dropped to 46.5% wheassessing only voters in
communities where African-Americans cong#d less than 40% of the voting-age
population. Id. In majority African-America communities, however, 77.7% of
voters used the straight-party optidd. And 68.9% of voters in communities where
African-Americans made up 40 to 4%9of the voting-age population voted a
straight-ticket. Id.

African-Americans’ higher usage of tls¢raight-party option indicates that
the negative consequenaasPA 268 will disparately impact African-Americans.
Chief among the ramifications of PA 268hait a substantial segment of people will
not vote because of dramatically longer voting lines and wait tifaksntiffs have
demonstrated that PA 268 will deteropée from voting through expert evidence,
from Associate Professor Allen, and laydance, through Professor Charles Stewart
[Il and elections officials like Qis Swope and Daniel BaxteGeeDkt. No. 108-4,
pp. 12-13 (Pg. ID 2499-2500); Dkt. Nb15, p. 8, 16 (Pg. ID 287, 295ee also
Dkt. No. 1-3, p. 18 (Pg. ID 52).

The Secretary responds that PA 268 does not disparately impact African-

Americans as to deny or abridge their rigghwote because “[P268] applies equally
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to all Michigan voters.” Dk No. 141, p. 32 (Pg. ID 3448Y his argument, however,
conflates the definition of a facially neutlaw with disparate irpact. The Secretary
Is correct that PA 268, on its face, doestredt African-Americans differently than
other demographics. But after examining #ffects of PA 268he Court concludes
that the law disparately impacts Africamp&rican voters. Accordingly, the Court
finds that the Plaintiffs have met theirrdan on the first element of the Section 2

VRA test.

2. The Senate Factors

The second inquiry in a vote denial claasks whether “a disparate impact in
the opportunity to vote is shown to réswmot only from operation of the law, but
from the interaction of the law and sociahd historical conditions that have
produced discrimination.”Ohio Democratic Party834 F.3d at 638. The Senate
Factors, outlined iGingles may offer insight into whethe plaintiff has made this
showing. And “there is noequirement that any pamilar number of [Senate]
factors be proved, or that a majorilthem point one way or the otherGingles

478 U.S. at 45 (quoting S. Rep. No. 97-417%t The totality of the circumstances
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here, as informed by the Senate Factbiistrates that PA 268 violates Section 2

of the VRA.

a) Factor 2: Racially Polarized Voting

Racially polarized voting “exists wherthere is a consistent relationship
between [the] race of the voter and the way in which the waliers, or to put it
differently, where black voters amwdhite voters vote differently.”ld. at 53 n.21
(alteration in original) (irernal quotation marks and ditans omitted). The record
reveals that African-Americans and whitesevdifferently in Michgan. Indeed, in
Michigan 81% of African-Americans vote tgan Democrat, whereas only 41% of
whites vote or lean DemocraReligious Landscape Studgew RESEARCHCENTER,

http://www.pewforum.org/religious-latscape-study/state/michigan/party-

affiliation/ (last visited July 31, 2018). mdl only 8% of African-Americans in
Michigan vote or lean Republican, but 40% of whites in Michigan vote or lean
Republican.ld.

Straight-party voting statistics furthereveal the existence of racially
polarized voting in Michigan. In conumities where African-Americans are 40%

or more of the voting age population, ned@B£6 of straight-ticket votes are for the

16 Senate Factors 1, 3 and 4 apt relevant to this cas8ee Johnson 209 F. Supp.
3d at 951 see also Johnson |IR018 WL 493184, at *15.
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Democratic Party. Dkt. No. 108-2, p5 (Pg. ID 2418). On the other hand, in
communities where African-Americans are less than 40% of the voting age
population, roughly 53% of straight-ticket votes are for the Republican Rdrty.

In asserting that voting is not racialpolarized in Michigan, the Secretary
relies onAnthony v. Michigan35 F. Supp. 2d 989, 1005—.D. Mich. 1999). But
the Anthonycourt’s conclusion regaimy racially polarized voting is consistent with
this Court’'s finding. Although that oot only addressed voting preferences in
Wayne County, from 1986 thugh 1996, the court observed “that the white
electorate often had markedly diffate voting preferences than the black
electorate[.]” Id. at 1004.

The Anthonycourt rejected a VRA claim, aride Secretary implies that this
rejection has some bearing on this casehe Secretary is mistaken, however.
Anthonyinvolved a vote dilution claim, not a vadenial claim like that at issue here.
And that court did not mention, let aloneayize, straight-ticket voting. Therefore,

Plaintiffs have illustrated that racialpolarized voting exists in Michigan.

b) Factor 5: Whether African-Americans Bear Effects of
Discrimination in Certain Areas

The Plaintiffs offer substantial evadce that African-Americans bear the

effects of discrimination in education, ployment, health, and housing. And these
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effects make it more challemyj for African-Americans tparticipate in the political
process.

First, Plaintiffs have offereevidence of past discriminatidh.They highlight
evidence of past discrimination in edion through citing a case addressing a
remedy to desegregate Detroit scho@se Milliken v. Bradley18 U.S. 717, 752—
53 (1974) (acknowledging segregation irtd#& schools, but rejecting lower courts’
inter-district remedy, as the record didt contain evidence about whether other
districts had engaged in racially discriminatory acts).

According to the Secretary, the rectaidks evidence of past state-sponsored
discrimination in employment. She arguthat, after World War Il, “Michigan
moved to aggressively protect Africamm&ricans in the employment context by
becoming the eighth state to createorsty state agencies to protect minority
citizens.” Dkt. No. 141, pp. 35-36 (Pg. 8251-52). Yet Plaintiffs offer evidence
to the contrary. Specifically, they cifendings from The Color of Law, a book
authored by Richard Rothstein, a fhguished Fellow of the Economic Policy

Institute and a Senior Few at the Thurgood Marshall Institute of the NAACP

17 The Court acknowledges Plaintiffeevidence of past state-sponsored
discrimination, and therefore, the Cotineed not and [will] not decide whether
proof of suchstate-sponsorediscrimination is requirednder the second part of
this analysis.”Veasey v. Abbqt830 F.3d 216, 265 (5th Cir. 2016) (en banc) (citing
Frank v. Walker 768 F.3d 744, 755 (7th Cir. 2014)yhe Sixth Circuit, of course,
has not already decided this issue for the Cabete, e.g.Ohio Democratic Party
834 F.3d at 636-37.
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Legal Defense Fund.SeeDkt. No. 140, pp. 31-32 (Pg. ID 3402-03). There,
Rothstein observed that “[ijn 1948, for exale 45 percent of all job orders placed
with the Michigan State Employment r8ee were for whites only,” and that
“Michigan did not adopt a Fair Employnigractices law until 1955, and even then
it was poorly enforced.” RHARD ROTHSTEIN, THE COLOR OFLAW: A FORGOTTEN
HISTORY OF HOW OUR GOVERNMENT SEGREGATEDAMERICA 168 (Liveright
Publishing Corp., 2017). Thus, in contrast to the Secretary’ssepiation, there is
evidence of official discriminatn in employment in Michigan.

Plaintiffs additionally present evidenoé state-sponsored discrimination in
housing by, for example, citing @arrett v. City of Hamtramc¢l03 F.2d 1236 (6th
Cir. 1974). In that 1974 case, the Siglincuit concluded “that [Hamtramck] ha[d]
violated the plaintiffs’ right to equal ptection of the laws under the Fourteenth
Amendment by engaging in activity intemtially designed to establish and add to
segregation in housing patterndd. at 1247. Hamtramck did this by demolishing
impoverished, predominately African-Ameain neighborhoods der the cover of
urban renewalSee idat 1239-40. What is more gtiparties entered an agreement

whereby Hamtramck would build housing uriiis these displaced persons. But as

91



of 2015—more than fifty years after tlgesostly African-American residents had
been displaced—some of the piisatd homes had still not been bit.

Plaintiffs also demonstrate how this pdssicrimination has lingered to today.
Regarding education, Professor Ntiri noteat tivhites in Michigan are 7.3% more
likely to have graduated fno high school than are Africaimericans in Michigan.
Dkt. No. 108-5, p. 13 (Pg. ID 2522). @lgraduation rate for whites in Michigan,
from 2011 to 2015, was 91.4%d. On the other handhe graduation rate for
African-Americans in Michigan during that same time period was only 841d%.

Further tying these statistics togeth@ltiri found a positive relationship
between the rate of illiteracy in a Michigaity and that city’s African-American
population.Id. at pp. 13-14 (Pg. ID 2522-23). Addinally, the record reveals that
past discrimination in employment isillspresent today. Metzger shows that
unemployment rates for African-Americandviichigan are twice as high as that for
whites. Dkt. No. 108-2, pd.1, 16 (Pg. ID 2404, 2409).

For instance, in 2010 African-AmericamsMichigan had an unemployment
rate of 23.9%, whereas whites hadusmsemployment rate of 10.6%d. at p. 16 (Pg.

ID 2409). Although the unemployment rate has declined for both African-

18 SeeEd White,Judge Keith Outraged by Incofepe Housing Discrimination
Case ASSOCIATED PRESS (Aug. 2, 2015),
https://www.freep.com/story/newsda/michigan/detrd/2015/08/02/judge-
damon-keith-housing-disimination/31024517/
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Americans and whites in Michigan sm 2010, African-Americans still lag behind
whites on this measurdd. Indeed, African-Americansad an unemployment rate
of 10.1% in 2016 and whites had an unemployimate of 4.6% in that same year.
Id.

Plaintiffs also use data compiled Metzger to elucidate health disparities
between African-Americans and whites Michigan. For example, the infant
mortality rate for African-Americans and s has fluctuated between 2.3 and 2.9
to 1, respectively, from 2010 to 2015Id. at pp. 18-19 (Pg. ID 2411-12).
Interpreting United States Census &aw data, Metzger wrote that “African
Americans in Michigan, regalebs of age, are more likely report a disability than
are White, non-Hispanics.d. at pp. 19-20 (Pg. ID 2412-13).

Finally, African-Americans aatinue to bear the effects of discrimination in
housing. African-Americans in Michigare far less likely to own a home than are
whites. In 2016, for instance, 76.8% whites in Michigan owned a home; only
40.8% of African-Americans owned a home that year, howddeat p. 23 (Pg. ID
2416). The record contains evidence afrsgation in Michigan. Notably, a 2017
24/7 Wall Street article labeled the Detmoietropolitan area @ahe most segregated

metropolitan area in the country. DKo. 137-8, pp. 19-21 (Pg. ID 3344-46).
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c) Factor 6: Whether Political Campaigns have been
characterized by Overt or Subtle Racial Appeals

This Court has previously noted, and veiinclude here again, that political
campaigns in Michigan havgeen characterized by overt or subtle racial appeals.
See Johnson P09 F. Supp. 3d at 958¢ee also Johnson JIR018 WL 493184, at
*15. These raciappeals include comments mad012 by Ron Weiser, who was
then finance chairman of the Republiddational Committee and who is now the
Michigan Republican Party ChaiSeeDkt. No. 1-17;see alsdkt. No. 146, p. 6
(Pg. ID 4384). Weiser, as noted abowves influential inassisting Senator
Knollenberg with obtaimg votes for PA 268.

In a Tea Party meeting, Weiser sthdt Republicans had a favorable outlook
for the 2012 presidential election becausdetroit, “[tihere’sno machine to go to
the pool halls and the barbershops andimege people on buses, and then bus them
from precinct to precinct where they vote multiple times.” Dkt. No. 1-17, p. 4 (Pg.
ID 311). He continued, declaring that “tB&s no machine to get ‘em to stop playing
pool and drinking beer in the pool hallfidisaying that, “[b]utf you're not from
Detroit, the places where those pool halls and barbershops are, you're not going to

be going at 6:30 in November. Not without a side arid.”
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Additionally, former Republican Senatdohn Pappageorge was quoted in the
Detroit Free Press in 2004 as stating that “if we do not suppress the Detroit vote,
we’re going to have a tough time in this elent!’ Dkt. No. 1-18, p. 2 (Pg. ID 313).

The Secretary does not challenge the emmuof these statements. Instead,
she contends that these statements, raoguwithin a twelve year period, are
insufficient to show a pattern of racigd@eals. Yet the Court simply highlights these
statements to offer examples of the dnietheard during campaigns and, along with
the comments detailed dohnson landJohnson [l] the Court finds that elections

in Michigan have been chatacdzed by racial appeals.

d) Factor 7. African-Americans’ Election to Public
Office in Michigan
This factor, as the Court has noted w®vlwefore, weighs in favor of neither

party. Some evidence favors the Secret&grmer Presidearack Obama carried
Michigan in both 2008 and 2012. Africamy®ricans in Michigan have been elected
to local, partisan offices and to judicialeds, like the Michigan Supreme Court. This
fact loses some persuasive force, hosvevas incumbent candidates in judicial
elections are designatedasincumbent on a balloGeeMich. ConsT. art. 6, § 24
(West, Westlaw through Nov. 2016 amendisgn That designation advantages

incumbents over new candidates.
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But this consideration is neutral becausgs 181-year history, Michigan has
seen only one African-American hold a statdsy partisan office: Richard Austin

was Secretary of State from 1971 to 1994.

e) Factor 8: Whether There is a Significant Lack of
Responsiveness on the Part of Elected Officials
This consideration favors the Plaffgi Elected officials displayed a

significant lack of responsiveness to tleeds of minority communities in severing
the tie-bar of HB 4724 to PA 268, whememerous elections officials predicted
devastatingly long lines andhit times resulting from the iplementation of PA 268.
See VeaseW30 F.3d at 263 (ruling that legislators demonstrated a significant lack
of responsiveness to minority needs whegythnew that the enacted legislation
would have a disparate impact on minogtand rejected without explanation other
proposed laws that wouldave ameliorated that dsmte impact). The Court
previously explained that electedffioals showed a significant lack of
responsiveness to minority needs by nalling a special election for the 13th

Congressional District—a predominately African-American and Democratic-

19 History & Culture MICH. DEPT OF  TRANSP,
https://www.michigan.gov/mdot/0,4616,7-151-9623 84-126425--,00.htm(last
visited July 31, 2018).
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leaning district. See Johnson [IR018 WL 493184, at *16. Ehdecision to not call
a special election meant that this congi@sal district would go unrepresented in
Congress for eleven months.

The Secretary resists this conclusion by noting that a court in this district
denied a preliminary injunction requexsgi that Governor Snyder hold a special
election for this congressional se&ee Rhodes v. Snydd02 F. Supp. 3d 905, 906
(E.D. Mich. 2018). IrRhodesthe court concluded that the plaintiffs were not likely
to succeed on theiraim that Governor Snyder viotat the Equal Protection Clause
by not ordering a special electiotd. at 914.

The Secretary’s reliance dRhodesis unavailing. The Equal Protection
Clause is not coterminous with the exaatian of elected officials’ responsiveness
to the needs of minority communities ag &&th in the Senate Factors. This
responsiveness inquiry, of course, sets a nmwhr bar. Therefore, the Court again
finds that the decision tteave a predominately fAcan-American area without
congressional representation for nearly gear manifests a gnificant lack of
responsiveness to the ne@dgninority communities.

The Secretary rightly notes that elettfficials have sometimes responded
to the needs of minority communitieim Michigan through, for example,

successfully managing Detroit’'s bankruptcipkt. No. 141, p. 41 (Pg. ID 3457).
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That fact is not enough for the Court tddmee this factor in her favor, however.

Accordingly, this Court again determines thias consideration helps the Plaintiffs.

f) Factor 9: Policy Underlying PA 268 is Tenuous

The policy underlying PA 268 is tenuous, as the Plaintiffs contend.
“[B]ear[ing] on the fairness of [a procedure’s] imagt,” in this review, is whether
“the procedure markedly departs from paisictices or from practices elsewhere in
the jurisdiction.” S. Rep. No. 97-417,29 n.117. PA 268 ia marked departure
from past practices in Michigan as sgf#-party voting has been available in
Michigan for 127 years. Additionally, tH&ecretary observes that “[straight-ticket
voting] is very popular in urban andrall communities, cities and suburbs, [and]
communities with high-and-low percentggec] of African-Americans.” Dkt. No.
141, p. 27 (Pg. ID 3443). Indeed, approxirhatalf of Michigan residents utilized
the straight-ticket option in the 2016 electiddkt. No. 108-2, p. 9 (Pg. ID 2402).

The stated policy motivating PA 268 tenuous, given the aforementioned
popularity, Michigan residents’ use ofraght-party voting for 127-years, and
residents’ repeal of 1964 @001 laws eliminating stight-ticket voting. The
stated goals of PA 268—developing a renanformed electorate, minimizing
confusion in completing ballots, andcauraging completion of the nonpartisan

section of the ballot—are also tenuous.
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To be sure, these interests are legitenaBut they are only loosely tethered
to the purpose of PA 268. Here, there isimal evidence that forcing the electorate
to vote for each candidate individually willake it more informed about candidates,
especially considering the high number aafntests and proposals on Michigan
ballots.

The interest in limiting confusion is likewise tenuously linked to PA 268;
Michigan residents have been voting raigfht-ticket ballot for many years and do
so at high rates. And the voter fatigineory shows that encouraging voting in
nonpartisan races is also a tenuous objecthezordingly, the Court concludes that

PA 268 is only tenuously related to the legfisle interests supporting its enactment.

3.  Totality of the Circumstances

Examining the totality of the circumstarsgéhe Court finds #it the Plaintiffs
have demonstrated by a preponderandbegvidence that theisparate impact PA
268 imposes on African-Americans is linkedstacial and historical conditions of
discrimination against African-Americans. The record reveals that PA 268 will
cause drastically longer lines and warhéss at polling precincts; that African-
Americans vote a straight-ket far more than other g@graphics; and that longer

wait times will deter voters fro attending the polls.
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As illustrated by the Court's discsisn of the Senate Factors, the
ramifications of PA 268 work in concert with social and historical conditions of
discrimination to disparately impactfifican-Americans. For example, PA 268
generates dramatically longknes and wait times; anttherefore, PA 268 deters
voters. These ramifications dispargt@npact African-Americans because they
vote a straight-ticket at significantly higheates than whites. And social and
historical housing discrimination will onlytensify the negative consequences of
PA 268. Indeed, many African-AmericandMiichigan reside, and thus vote, in the
same precincts. Thus, precincts wiilgh percentages ofoting age African-
Americans will be hit the hardest by the eliation of straight-tickevoting. In this
way, PA 268 works to abridge or deAfrican-Americans’ right to vote.

Similarly, historical discrimination irducation has contributed to African-
Americans’ lower literacy rates as comgarto whites. These lower levels of
literacy will cause African-Americans to expance greater confusion with the PA
268 ballot; a ballot that wilhow require them to vote individually for at least
eighteen additional partisan offices, bag the numerous nonpartisan races and
proposals. Dkt. No. 108-5, p. 18 (Pg.2627); Dkt. No. 1-15, p. 9 (Pg. ID 288). In
turn, lower literacy will make African-Ameazans more likely than whites to take a

longer time voting or to abandon their ballots prior to completion.
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Elections officials’ significant lack of responsiveness to African-Americans’
concerns is also intertwined with P%68. PA 268 will deter African-Americans
from going to the polls, giving them even less opportunity to encourage their elected
officials to respond to their needs.

The evidence detailed abodemonstrates that PA 268 disparately impacts
African-Americans by abridging or denyingeth right to vote. In addition, the
impact of PA 268 is linked to and exacdsdzhby social and historical conditions of
discrimination, including discrimination iemployment, housing, and education.
Consequently, the Court holds that P@8 violates Section 2 of the VRA.

Lastly, the remedy for this violation &ection 2 of the VRA is a permanent
injunction. PA 268 would cause Plaintitis suffer irreparabléarm, as the harm
Plaintiffs would suffer under PA 268 s'inot fully compensable by monetary
damages. Certified Restoration Dry Cleaningetwork, L.L.C. v. Tenke Corf11
F.3d 535, 550 (6th Cir. 2007) (internal quotation marks omitted) (quOthegstreet
v. Lexington—Fayette Urban Cty. GqQva05 F.3d 566, 578 (6th Cir. 2002)). And,
as noted in the Court’s discussion regagdCounts | and Il, the Court finds that an
injunction of PA 268 would not cause std#ial harm to others. An injunction
would also serve the public interest by emsgithat a law does not abridge or deny

African-Americans’ ability to participate ithe political process. As a result, the
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above-detailed violation ofe8tion 2 of the VRA justifie a permanent injunction of

PA 268.

V. Conclusion

In light of the foregoing, the Coudetermines that PA 268 impermissibly
infringes on African-Americans’ right to vatélustrates a discriminatory intent or
purpose on the part of tidichigan Legislature, and disparately impacts African-
Americans’ opportunity to participate the political process in conjunction with
lingering effects of social and historiadikcrimination. PA 268, then, violates both
the Equal Protection Clause and the A/RThe Court will accordingly GRANT
Plaintiffs’ request for a permanent injunction of PA 268.

IT IS SO ORDERED.

Dated: August 9, 2018 /s/Gershwin A. Drain

GERSHWINA. DRAIN
UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
August 9, 2018, by electronic and/or ordinary mail.
/s] Teresa McGovern
Deputy Clerk
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