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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SEMAJ D. MORAN,

Petitioner,
CaséNo. 16-cv-11993
V.
HON.MARK A. GOLDSMITH
SHARMAN CAMPBELL,

Respondent.
/

OPINION AND ORDER
DENYING PETITION FOR WRIT OF HABEASCORPUS, DENYING A
CERTIFICATE OF APPEALABILITY, AND GRANTING PERMISSION TO APPEAL
IN FORMA PAUPERIS

Petitioner Semaj D. Moran filed a pro se petition for a writ of habeas corpus pursuant to
28 U.S.C. § 2254 (Dkt. 1), challenging his Gald County Circuit Court convictions for two
counts of first-degree murdevlich. Comp. Laws 8§ 750.316, andramission of a felony with a
firearm, Mich. Comp. Laws § 750.227b. Petitioner was sentenced to life imprisonment for the
murder convictions and consecutive tweay terms for the firearm convictions.

The petition raises a single claim: Petitioner's Fifth Amendment right against
self-incrimination was violated bgdmission of his involuntary statemt to the police at trial.
For the reasons stated below, the Court denepdhition, denies a ceitthte of appealability,
and grants permission to proceed on appeal in forma pauperis.

I. BACKGROUND

Petitioner’'s convictions ariseut of the shooting death éfvo women in their Pontiac

home. This Court recites verbatim the relgvéacts relied upon by the Michigan Court of

Appeals, which are presumed correct on habedsw pursuant to 28.S.C. § 2254(e)(1). See
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Wagner v. Smith581 F.3d 410, 413 (6th Cir. 2009).

This case arises from an incidanvolving a hane invasion and
shooting that took place on ary 17, 2012, in Pontiac,
Michigan. Andrew Threlkeld stified that, on February 17, 2012,
between approximately 8:00 p.rand 8:30 p.m., he drove to a
residence in Pontiac to vishis two longtime friends, Loretta
Fournier and Luann Robinson. Theo women lived in separate
apartments on the two floors dhe residence, although the
apartments shared a common entrance and front hall area. When
he arrived at the house, he noti¢hdt the front door was cracked
open. He pushed the door opmerd immediately saw Robinson’s
body lying at the bottom of the stairs in the front hall, just inside the
front door. Approximately 10 efet away, Threlkeld observed
Fournier's body lying in the front hall area. He smelled what he
believed to be gunsmoke in the dearing that an armed intruder
was inside the house, he ran outside and drove to a nearby business,
where he called 911.

Police officers who arrived at thecene testified that they found
Fournier and Robinson dead; Foier had suffered two gunshot
wounds to her face and one hber back, while Robinson had
suffered one gunshot wound to hkead. The officers also
discovered a strike plateom the front door just inside the front hall
and a baseball hat on theirs leading up to Robinson’s apartment.
In Robinson’s apartment, a television was on the floor just in front
of the stairs down to the front haMNjth the power cord leading back
into Robinson’s bedroom, and a cable box was unscrewed from the
wall in the bedroom. After s@aking with neighbors, police
officers identified a person withemickname “Hype” as a potential
suspect for the shootings becahsesupplied marijuana to one or
both of the victims. Police officerused Fournier’s cell phone to
identify a phone number for “Hypgewho was then identified as
defendant Howard. Officers traeel to Howard’s home that night
to speak with him. When officers arrived at Howard’s home,
Howard’'s mother allowed the officers inside and informed them
that Howard was in his bedroomAfter speaking with the officers
inside the home, Howard was arrested.

Following his arrest, Howard was interviewed three separate times
by police officers at a police station.

Jeff Buchmann of the Oaklan@ounty Sheriff's Department
testified that the fst interview was condted on February 18, 2013
and that, at the outset, hddrmed Howard of his Mirandaghts

and obtained a waivesf those rightsAccording to Buchmann,



during this interview, Howard aimed that he and Moran had gone
to the residence of Fourniemnd Robinson for the purpose of
smoking marijuana. Howard told Buchmann that while he was in
the bathroom, he heard gunshotd arinen he exited the bathroom,
he saw Fournier’'s body lying onglground. He then stated that
approximately 20 seconds later,liesard Robinson scream upstairs,
heard more gunshots, and therard Robinson’s body tumble down
the stairs.

The second interview, helddffollowing day, February 19, 2013,
was conducted after police c@vered a pursecontaining
identification belonging to one dle victims in the backyard of a
residence near the scene of the crimes. Buchmann again conducted
the interview and it is undisputecdatthe did not again read Howard

his Mirandarights. During this brief interview, a transcript of
which has been provided to this Court, Howard admitted to taking
the purse and attempting to take tklevision that was found on the
floor. However, he reiterated that he never had a gun on the night
of the murders and that Moran had shot the two women.

Howard'’s third and final interew was conducted the following
day, February 20, 2013. Before this interview, Buchmann read
Howard his _Mirandarights. According to Buchmann, Howard
admitted to forcing open the door to the apartment and
acknowledged that the basebalt feund on the stairs belonged to
him. During the interview, Howard provided a written statement
that read:

| was going to — was going to go smoke with
[Fournier] as | do usually and my friend Semaj came
along to ask [Fournier] about the fake money she
gave Semaj when he sold her some weed. [ told him
he can ask her about the sition if he wanted to, but

| never asked him to come or nothing else. He came
and smoked, talked for a minute.

| went to the bathroom. He shot [Fournier], but |
never planned or made any part in the actions that
took place. The mostdid wrong was not calling
the police and report what | saw, but other than that |
didn’t plan, plot or havany control over the actions
that my friend made. | went to smoke with
[Fournier], that's it.



The lady upstairs was screaming. | pushed her
down the stairs and Semajdae couldn’t leave any
witnesses and he shot her.

Several days later, police returned to Howard’s home with a search
warrant and searched his room. Inside the pocket of Howard’s
coat, found in his bedroom closet, officers discovered multiple
forms of identification belonging tthe victims, including credit
cards and insurance policies.

On February 19, 2013, Moran was interviewed by police at a
substation of the Oakland CourtBheriff's Department. Moran’s
mother traveled to the police station with him and gave officers
permission to speak with himPrior to interviewing Moran,
Buchmann read him his_Mirand&ghts. During the interview,
Moran gave a written statement to Buchmann that read:

Around 8:00 — | walked to [Fournier's] house on
Pingree. We sat at thebta and we smoked. Hype
gave me the gun while [Fournier] was in her room
getting the hookah — the hookah — the hookah bong.
And told me when you hedéne toilet flush shoot. |
heard the toilet flush, but | hesitated to shoot. | shot
two shots and Hype ran upetistairs. While he was
upstairs | heard a lady screaming. Then | heard
multiple booms. When | looked the lady was on the
floor. He told me to shoot her. After | shot her |
started crying and running. While we were running
| threw the gun behind a chal/store. Hype told
me to swear on my grave | wouldn't tell. | got home
and told my grandma. My mom came to get me.
We stayed at the hotel. Then I left to Detroit with
my aunt and mom. We returned to go talk to the
police.

People v. MorajiNo. 318102, 2014 WL 7338888, at *1-3 (Mich. Ct. App. Dec. 23, 2014).

Following his conviction and sentence as intidaabove, Petitioner filed an appeal of
right. His appellate counseildd a brief on appeal raising single claim: “Admission of
involuntary inculpatory statements constitutedersible error.” Appellant Br. at 35 (cm/ecf
page) (Dkt. 7-21).

The Michigan Court of Appeslrejected the claim on the ris. After indicating that



the voluntariness of Petitioner's statements required an examination of the totality of the
circumstances, the court found tiragtitioner’'s statement was voluntary:

In this case, the officers complied with Mirandaior to
interviewing Moran. It is uncontested that before officers
guestioned Moran, they informed him of his Miramignts and he
signed a form indicating that he wanted to waive those rights.
Moran contends that “the inwggative detectives did not make
certain that the fifteen year oldhderstood that he did not have to
speak with them.” However, we have listened to the taped
interview in its entirety and Moran’s contention that the officers
failed to comply with_Mirandais unsupported by the record.
Moreover, they spoke with him outside his mother’s presence only
after receiving her permission to do so.

Moran’s contention that he waslgected to repeated and prolonged
guestioning is similarly inconsistent with the record. At the time of
guestioning, Moran was 15 yearsl ghttended school, and indicated
that he was not intoxicated or undlee influence of any substance.
He appeared to understand allBdichmann’s questions. He was
not deprived of food, sleep, or dieal attention, and there was no
contention that he was threatene@lbused in any way. In spite of
the absence of Moran’s mother ohgr question, under the totality of
the circumstances, we concludeattiMoran’s statements to the
officers were made freely and vatarily. Accordingly, the trial
court’s denial of Moran’s motioto suppress his statements was
supported by the record and not erroneous.

Moran, 2014 WL 7338888, at *5-6.

Petitioner subsequently filed an application lieave to appeal in the Michigan Supreme
Court, which raised the same claim. ThecMgan Supreme Court denied the application
because it was not persuaded that the questions presented should be reviewed by the Court.

People v. Moran, 864 N.W.2d 571 (Mich. 2015) (table).

[I. STANDARD OF REVIEW
Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA"), Pub. L. No. 104-132, 110a6t1214, imposes the following standard of

review for habeas cases:



An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be
granted with respect to any clathat was adjudicated on the merits
in State court proceedings unléise adjudication of the claim —

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination tife facts in light of the
evidence presented in the State court proceeding.
A decision of a state court is “contrary tokally established federalw if the state court
arrives at a conclusion opposite to that reachdtdopupreme Court on a gties of law, or if the
state court decides a case differently thiha Supreme Court has amn set of materially

indistinguishable facts._ Williams v. Taylor, 529 U.S. 362, 405-406 (2000). An “unreasonable

application” occurs when “a state-court decisionmeasonably applies the law of [the Supreme
Court] to the facts o prisoner’s case.”_Id. at 409. A fedehabeas court may not “issue the
writ simply because that court concludes inrideipendent judgment that the relevant state-court
decision applied clearly estatiiesd federal law erroneously imcorrectly.” 1d. at 411.

The Supreme Court has explained that a “fedmoalt’s collateral review of a state-court
decision must be consistent witie respect due state courts in tederal system.” _Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). Thus, the ABDposes a highly deferential standard for
evaluating state-court rulings, and demands tlaé-stourt decisions be given the benefit of the
doubt.” Renico v. Lett, 559 U.S. 766, 773 (201®.“state court’s determination that a claim
lacks merit precludes federal halerelief so long as fairminded jurists could disagree on the

correctness of the state court’s decision.” rrigton v. Richter, 131 S. Ct. 770, 786 (2011). The

Supreme Court has emphasized “that even agtrase for relief does not mean the state court’s



contrary conclusion was unreasbl®” 1d. Furthermore, psuant to section 2254(d), “a
habeas court must determine what argumentsearies supported or . . . could have supported,
the state court’'s decision; and then it must whlether it is possible fairminded jurists could
disagree that those arguments or theories aomastent with the holding in a prior decision” of
the Supreme Court.__Id. Habeas relief is aygpropriate unless each ground that supported the
state-court’s decision is examined and founddaainreasonable under the AEDPA. See Wetzel
v. Lambert, 132 S. Ct. 1195, 1199 (2012).

“If this standard is difficult to meet, thatl®cause it was meant to be.” Harrington, 131
S. Ct. at 786. Although 28 U.S.C. § 2254(daaended by the AEDPA, does not completely bar
federal courts from re-litigating claims that hgueviously been rejected in the state courts, it
preserves the authority for a federal court @nghabeas relief only “in cases where there is no
possibility fairminded jurists add disagree that the state ctairdecision cordicts with” the
Supreme Court’s precedents. Id. Indeed, se@®&#(d) “reflects the view that habeas corpus
is a guard against extreme malfunctions in the state criminal justice systems, not a substitute for
ordinary error correction tbugh appeal.” _Id. A “readiness tdrdiute error [to a state court] is
inconsistent with the presumption that stateirts know and follow # law.” Woodford v.
Viscotti, 537 U.S. 19, 24 (2002). Tldore, in order to obtain hahs relief in federal court, a
state prisoner is required to show that the statet’'s rejection of his a@im “was so lacking in
justification that thex was an error well understood and comprehended in existing law beyond any
possibility for fairminded disagreement Harrington, 131 S. Ct. at 786-787.

A state court’s factual deterngitions are presumed correctfederal habeas review. See
28 U.S.C. § 2254(e)(1). A habeas petitioner nedpyit this presumptioof correctness only with

clear and convincing evidence. Id.; Warne Smith, 161 F.3d 358, 360-361 (6th Cir. 1998).




Moreover, habeas review is “limited to the record that was before the state court.” Cullen v.
Pinholster, 563 U.S. 170, 181 (2011).
I[Il. ANALYSIS

A. Merits

Petitioner claims that thérial court erred in denyindiis motion to suppress his
confession on the grounds that it was involuhtagiven in violation of his Fifth Amendment
right against self-incrimination due to coercive police activity. Petitioner, who was fifteen
years old at the time of the crime, asserts thavdm to the police station with his mother when
his uncle learned that he wasnted for questioning. Petitioner claims that his mother was not
informed that Petitioner was the suspect in abtk® murder when she gave police permission to
speak with her son. Petitioner claims thatwees then tricked into giving a statement when a
detective told him that his mother wantesnhto speak with them. Petitioner waived his
Miranda rights and eventualiyade inculpatory statements.

Under federal law, a confessi is considered involuntary (f) the police extorted the
confession by means of coercive activity; (ii¢ ttoercion in question was sufficient to overbear
the will of the accused; and (iithe will of the accused was in fact “overborne because of the

coercive police activity in question.” Miall v. Dutton, 863 F.2d 454, 459 (6th Cir. 1988)

(emphasis in original). The ultimate question is “whether, under the totality of the circumstances,
the challenged confession was aibed in a manner compatible with the requirements of the

Constitution.” _Miller v. Fenton, 474 U.S. 104, 112985). Factors to consider include the

presence or absence of police coercion (a “cheteanent”), length of interrogation, location of
interrogation, continuity of inteogation, the suspect’s maturignd education, the suspect’s

physical condition and mental health, and whethersuspect was advised of his Miranda rights.



Withrow v. Williams, 507 U.S. 680, 693-94 (1993Without coercive police activity, however, a

confession should not be deemed involunt&olorado v. Connelly, 479 U.S. 157, 167 (1986)

(stating that “coercive police actiyits a necessary predicate to timeling that a confession is not
‘voluntary’ within the meaning of the Due dtress Clause”). The burden of proving that a
confession was given involuntarily rests wille petitioner. Boles v. Foltz, 816 F.2d 1132, 1136
(6th Cir. 1987). Voluntarinesgeed only be established by apyaderance of the evidence. Id.
Subsidiary factual questions in determining #oluntariness of a statement to police, such
as whether the police engaged in intimidation taditeged by a habeas pietner, are entitled to
the presumption of correctness accorded to statet findings of fact. _Miller, 474 U.S. at 112;

§ 2254(e)(1). Likewise, whetherda@fendant understood his Mirandghts is a question of fact

underlying the question of whethleis waiver of those rights wasowing and intelligent. On
federal habeas review, a federal court mustymesthat the state court’s factual finding that a
defendant fully understood what was being saiiasked of him was cartt, unless the petitioner

shows otherwise by clear and convincing evidence. Williams v. Jones, 117 F. App’x 406, 412

(6th Cir. 2004).

In juvenile cases, the totality of the circstiances approach requias “evaluation of the
juvenile’s age, experience, edtion, background, and intelligenand into whether he has the
capacity to understand the warnings given him, the nature of his Fifth Amendment rights, and the

consequences of waiving those rights.” reca. Michael C., 442 U.S. 707, 725 (1979) (citing

North Carolina v. Butler, 441 U.S. 369 (1979)J.he Supreme Court hapaken of the need to

exercise “special caution” when assessing the vatimgss of a juvenileonfession, particularly
when there is prolonged or egted questioning, or when the interrogation occurs in the absence

of a parent, lawyer, oother friendly adult. _In re Géu 387 U.S. 1, 451967); Gallegos v.



Colorado, 370 U.S. 49, 55 (1962); Hale Ohio, 332 U.S. 596, 599-601 (1948).

The trial court held an evidentiary hearitagdetermine the voluntariness of Petitioner’s
confession. Detective Jeff Buchmann testifieat fPetitioner's motheEstrella Moran, brought
Petitioner to the police station on February 19,2@fter police officers contacted members of the
Moran family. 8/9/2012 Hr'g Trat 12-13 (Dkt. 7-5). Buchmaresked Estrella if he could
speak with Petitioner about tiemicide on Pingree Street, and she gave her permission. Id. at
13-14. Buchmann also asked Estréllze could speak with Petitionalone, and Estrella agreed.
Id. Buchmann knew that Petitiongas fifteen and one-half years @ltthe time. _Id. at 16. An
audiotape of the terview was made and played for the court. Id. at 17-18.

Buchmann explained to Petitiortbat he was at the police stan and that his mother gave
him permission to speak with Petitioner. Buchmtold Petitioner, “We’vdalked to your mom,
and she gave us permission to talk to youd: at 45. Buchmann told Petitioner, “So do you
want to talk to us? Your mom said it's okaytatk to us,” before Petitioner was advised of his
Miranda rights. _Id. at 21-22, 54-55. Petitioner ttie officer that he auld read and write.
Petitioner appeared coherent arat under the influencef controlled substams. Id. at 23-24.
Petitioner stated that he was sgband had already ate. Buchmasked Petitioner if he wanted
to talk to him, and Petitiomereplied, “Yes.” _Id. at 24. Petitioner’s interview lasted
approximately forty-fiveminutes. _ld. at 29.

Petitioner made incriminating statements sixtedémutes into the interview.__1d. at 30-31.
Petitioner also made a written statement. 183at Buchmann statedatthere was no coercion,
trickery, or deceit in obtaining Petitionersatgment. _Id. at 35. A photocopy of Petitioner's
written statement and a map was admitted atéleing. _Id. at 69-70. A transcript and an audio

recording of Petitioner’s interview were also admitted. Id. at 73-75. The audio recording was

10



played in court. _Id. at 75.

Gary Miller testified that he was a liwmant with the Oakhd County Sheriff's
Department. _Id. at 80. Millgpoke with a relative dPetitioner and told him that Petitioner’s
mother should bring him to the police statioid. at 83-84. Miller was at the substation when
Petitioner and his mother arrived. Id. at 84. Mildecorted Estrella arREktitioner to the second
floor. They were seated in the large intervimem and turned over to Buchmann. Id. at 85.
Miller went into the observation room and heard élktrsay that it was fine that Buchmann talk to
her son. _Id. at 86. Estrella was arrestadrashe spoke with Buchmann for violation of a
probation warrant. _1d. at 87.

Estrella testified that she went to the polstation after she was informed that the police
wanted to talk to her son. Buchmann took Estrella to a separate room from Petitioner. Id. at
102-103, 106. Buchmann and another detective asi&ed it was okay if they speak with her
son. Estrella testified that she did not have ideg of Petitioner’s rights.Id. at 107. Estrella
denied that the detectives told her that they were going to ask Defendant some questions about a
murder case or that he was a suspect. Id. afl@087- The detectives todkstrella back into the
room, and she was arrested shortly afterwards. Id. at 109. Estrella admitted that she knew her
son was linked to a homicide. Id. at 114. She kilmawhe was going to talk to the officers about
a shooting. _Id. at 115.

Petitioner testified that he was fifteen y®and on the date he gave his statement.
8/23/2012 Hr'g Tr. at 5 (Dkt. 7-6). Petitioneraint dropped him and snimother off at the
Oakland County Sheriff's Departmen®etitioner testified @t he did “[n]ot eally” want to speak
to them. _Id. at 5. Petitioner and his mother were taken to a room with a table and a couple of

chairs around it. _1d. at 6. Petitioner's mother was taken out of the room, and Petitioner waited

11



about two minutes for the detectives to bring mother back. Petitioner was then taken to a
different room. _Id. at 7-8. According to Petitionthe detectives told him that his “mother said
it was all right to talk to them, and they said, weblike to speak to thepand | said, ‘yeah.™ _ld.

at 9.

Petitioner did not recall having any conversatmth the detectives about the advice of
rights form before signing it.__Id. at 10. Petitionestifeed that he did not even really try to read
the form because he thought his mother said & alright. _1d. at 11. Riioner stated that, at
some point during the interview, he asked far tmother, but he could noécall exactly when.
The detectives later told Defendant that they had to send his mother home. Id. at 12. Petitioner
did not really want to make a weh statement, but hiedught he was required ¢tlm so. _Id. at 13.

On cross-examination, Petitionestified that the detectiveasld him that the advice of
rights form were his rights and asked him tgnsit. Petitioner chose to sign the form, but he
maintained that he did not to read it. Id. at 1Betitioner claimed that hesked to speak to his
mother three different times, and he believedvould be in the recording._ Id. at 16-17.
Petitioner's mother told him that he himdgo to the police station. Id. at 19.

Petitioner knew that the police were goingpeak with him about the shooting. Id. at 20.
Petitioner testified that he statedhis interview that his grandniar, aunt, and uncle kept telling
him to go to the police station and talk. Id. at 2Betitioner testified that he considered himself a
smart kid, and he did not haveyalearning disabilitiesor mental health issues. Id. at 26.
Petitioner testified that he lied tbe detective because he did waint to be known as a snitch or
tattletale. _Id. at 31, 36. Petitioner first statieat he did not know anything about the shooting,
and then he told the officers that “Hype” shat tivo ladies. Petitioner testified that his entire

written statement was a lie. _|ld. at 33. Petitiotstified that he did not know where he was

12



when Hype shot the women. Id. at 34. Petitidraal heard of Miranda rights on television, but
he testified he was lygnwhen he told the detective that inederstood his rights. _Id. at 43-44.
Petitioner was advised that anything he saida@ta used against him, and he admitted that he
knew what that meant. _|d. at 45.

Following the hearing, the triaburt denied the motion togpress Petitioner’s statements.
The trial court issued a written order statingtththe testimony and evidence establish by a

preponderance of the evidencattlthe statements made byf@slant were voluntary and a

product of his own choice and free will. Indittbn, the Court finds that Defendant knowingly

and intelligently waived his_Miranda rights.Op. & Order (Oakland Cnty. Cir. Ct. Oct., 17,
2012) at 79 (cm/ecf page) (Dkt. 7-21).

In light of this record, the Michigan Count Appeals could detenme that Petitioner’s
statement to police was voluntary without unoeebly applying clearly established Supreme
Court law. Petitioner’'s chief argument is that youth, coupled with thefacer’'s statement that
his mother gave police permission to speak with, rendered his statement involuntary. But
Supreme Court cases that hdweend a juvenile’s confessionvoluntary often included some
form of mental coercion, deniaf rights, intimidation, threats, grhysical abuse in obtaining the
confession. For example, in Haley, a fiftearay old’s confession was found involuntary after
the boy was taken from his home in the middle efrtlght and subjected telentlesgjuestioning.
332 U.S. at 597-601. The boy was kept in custodgpver three days and was not taken before a
magistrate or allowed to see argra or attorney._Id. He wganot informed of his right to
counsel. _ld. Once before the magistrate liby appeared “bruised and skinned.” Id.

Similar to_Haley, the Fifth Circuit found aleven-year old’s confession involuntary after

the child had been held in custody, unaccompanied by a parent or lawyer, for over three days.

13



Murray v. Earle, 405 F.3d 278, 288 (5th Cir. 2005). The girl was found to be of “below-normal

intelligence,” had no experience with the crimipgitice system, was only briefly informed of her
rights prior to the interrogatiomand the police told her thateyone “knew” what happened and
she could only help her family liglling the truth. _Id. at 288-289.

The coercion present in Haley and Murray ldtacontrasts with a Supreme Court case in

which a juvenile’s confessionsas found voluntary. In Fare, saxteen-and-a-half year old’s
confession was found to be voluntary where there was no evidence that the juvenile was “worn
down” by improper interrogation tactics, lengthy questioning, trickery, or deceit. 442 U.S. at
726. The boy “had considerabéxperience with pole.” 1d. He was told he was being
guestioned in connection with a rder, his rights were explainddlly, and no facts indicated he
was unable to understand his rights. Id.

The Court finds that a reasonable jurist might find Petitioner's case more akin to the

voluntary confession Fare, than those in Murray and Haley. Like the juvenile in Fare, Petitioner

was apprised of his rightsnd reasonable inferences can drawn from the record that he
understood those rights and waived them by sigaingiver of rights form. Petitioner indicated
he was familiar with his rights from televisi programs. Petitionavas accompanied to the
police station by his mother, drthe interrogation started mimst after he arrived. Though
Petitioner was informed that his mother consgmtehis questioning, Petitioner was not subjected
to the sort of physical abuse, mental coerciaokéry, or deceit like the juveniles in Murray and
Haley.

Moreover, there was no evidence presenteduggestion that Petitioner was mentally

disabled or otherwise incapablewfderstanding the rights explaih® him. _Garner v. Mitchell,

557 F.3d 257, 262-263 (6th Cir. 20@8pholding the waiver of rigktof a nineteefyear-old man

14



with an 1Q that placed him in the “borderlirenge of intelligence” because police had no reason
to believe he misunderstood the warnings and ¢tfieers were otherwise reasonable and careful
in giving the warnings andbtaining the confession”).

The Michigan Court of Appeals applied a twyaof the circumstances approach when
evaluating Petitioner’'s claim, and, in so doingdidl not fail to adequately consider relevant
factors. Based upon the totality of the circumséain this case, it wabjectively reasonable for
the Michigan Court of Appeals to hold thatiBener’s confession wasluntary. _See McCalvin
V. Yukins, 444 F.3d 713, 720 (6th Cir. 2006).ccardingly, the Court denies the petition.

B. Certificate of Appealability and Proceeding In Forma Pauperison Appeal

Before Petitioner may appedahis Court's dispositivedecision, a agificate of
appealability must issue._ S28 U.S.C. § 2253(c)(1)(A); Fed. Rpp. P. 22(b). A certificate
of appealability may issue “only if the applicdr@ts made a substantial showing of the denial of
a constitutional right.” 28 U.8. § 2253(c)(2). When a court rejects a habeas claim on the
merits, the substantial showing threshold is héhe petitioner demonstrates that reasonable
jurists would find the district court's assessmehthe constitutional claim debatable or wrong.

See _Slack v. McDaniel, 529 U.S. 473, 484 (2000A petitioner satisfiesthis standard by

demonstrating that . . . jursstcould conclude the issues meted are adequate to deserve

encouragement to proceed furtherMiller-El, 537 U.S. at 327. In applying that standard, a

district court may not conduct allfimerits review, but must limiits examination to a threshold
inquiry into the underlying merit dhe petitioner’s claims. __Id. &36-337. “The district court
must issue or deny a certificate of appealabiithen it enters a final order adverse to the

applicant.” Rules Governing § 2254 Cases, Rudl@), 28 U.S.C. foll. § 2254; Castro v. United

States, 310 F.3d 900, 901 (6th Cir. 2002).
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It is not reasonably debatable whether d{eastablished Supreme Court compelled the
Michigan Courts to find that BiBoner’s statement to police was involuntary. The Court will,
therefore, deny a certifite of appealability.

Although the Court denies a certificate of aglpéility to Petitioner, the standard for
granting an application for leave to proceed in f@pauperis is a lower standard than the standard

for certificates of appealability. Fosterlwdwick, 208 F. Supp. 2d 750, 764 (E.D. Mich. 2002)

(citing United States v. Youngblood, 116 F.3d 1113, 1515 Cir. 1997)). Whereas a certificate

of appealability may only be granted if a petitioner makes a substantial showing of the denial of a
constitutional right, a court mayrant in forma pauperis status if it finds that an appeal is being
taken in good faith. _1d. at 764-765; 28 U.S.A935(a)(3); Fed. R. App. P. 24(a). “Good faith”
requires a showing that the issues raisednatefrivolous; it does not require a showing of
probable success on the merits. Foster, 2@ipp. 2d at 765. Although jurists of reason would
not debate the Court’s resolutionfétitioner’s claims, the issuase not frivolous; therefore, an
appeal could be taken in good faith and Petitiomey proceed in forma pauperis on appeal. Id. at
764-765.
V. CONCLUSION
For the reasons stated aboves @ourt denies the petition (DKt), denies a certificate of

appealability, and grants permissiorptoceed in forma pauperis on appeal.

SO ORDERED.
Dated: April 13,2017 s/MarkA. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedState<District Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documas served upon counsel of record and any
unrepresented parties via the Court's ECF Systeheiorespective email or First Class U.S. mail
addresses disclosed on the Notic&lafictronic Filing on April 13, 2017.

gKarri Sandusky
Gase Manager
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