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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

STACEY SHREVE,
Plaintiff, Case No. 16-12037

V. Paul D. Borman
United States District Judge
CITY OF ROMULUSand ROBERT J.
DICKERSON, Elizabeth A. Stafford
United States Magistrate Judge
Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

Plaintiff Stacey Shreve was roughly tweeks into his probationary period
as a newly sworn officer of the RomulBslice Department when he was severely
injured In an auto accident. The accideccurred while he was sitting in the
passenger seat of a patrol car during aitngi exercise. The physical effects of the
accident on Plaintiff were enduring, amdsome respects permanent. He was on
disability leave for approximately fifteemonths after the accident, returned to
work for around six months, went on difdy leave again when his injuries
turned out to be more severe and test than initiallydiagnosed, and was
terminated about a year later.

Plaintiff originally brought this sixcount action against Defendant City of

Romulus (the City”) and Defendant Robert Dickewn (Chief of Police and later
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Director of Public Safety for the Citygsserting that Defendants committed due
process violations, racial discriminatiasisability discriminaton, and intentional
infliction of emotional distress. Plaifft has since conceded that he cannot
maintain any claims against Dickerscemd that he cannot maintain his race
discrimination and intentional inflictiowf emotional distress claims against the
City. The Court will dismiss these clainmeccordingly, leaving Plaintiff's due
process and disability discrimitian claims in the action.

A hearing on Defendants’ Motion for Bumary Judgment as it relates to the
remaining claims in this action was held May 4, 2017. For the reasons stated

below, the Court will grant Defendants’ Motion for Summary Judgment.

I. BACKGROUND
A. Plaintiff's Employment with the City (July 2012 to December 2012)

Plaintiff began to work for the Rortus Police Department after a chance
encounter with Dickerson, then chief pdlice, in the summer of 2012. Plaintiff
had unsuccessfully applied to work for thepartment earlier #t year, and he was
working as a service technician for ¢etasion installation company when he was
assigned to make an installation at Dickerson’s home. Dickerson admired
Plaintiff's work ethic, and later arranged sponsor Plaintiff's attendance at the
Macomb Police Academy, which Dickerson testified (and Plaintiff was told at the

time) was unusual. (ECF N6, Defs.' Mot. Ex. B, Dgosition of Stacey Shreve at



18:17-21:8; Defs.' Mot. Ex. A, Deposition Bbbert J. Dickerson at 6:12-10:8.)

In a letter dated July 27, 2012, Dekon formally extended Plaintiff a
conditional offer of a full-time Police Officgrosition. The letter stated that before
being sworn in as an officer, Plaintifould have to successfully complete all
phases of training at the Macomb eliAcademy, which would run from August
13, 2012 to December 12, 2012. (ECF No. 32, Pl's Resp. Ex. A, Employment
Offer Letter, Pg ID 358.)

Plaintiff attended the academy and graitd without incident. (Shreve Dep.
22:8-15.) Plaintiff then began his Field Training Officer PrografT(®"), a
program for newly sworn officers during wh each new officer is assigned a full-
time training officer, who provides on-theb training and periodic evaluations of
the new hire’s progres¢Shreve Dep. 30:12-22.) €hlength of the FTO period
varies from officer to officer, but is typally completed in four to six months.
(Dickerson Dep. 13:16-14:21.)

According to the Collectie Bargaining Agreement CBA”) in effect at the
time, employees who are not certified offe@n their date of hire (as was true of
Plaintiff) are subject to a fifteen-monthglationary period thas separate from
the FTO. (Defs."! Mot. Ex. C, Collectivgargaining Agreement at 7, Pg ID 288.)
The CBA provides that while the probatary period is in effect, the “employee

may be terminated at the sole discretdrihe Department with or without cause.



This termination will not be subjetd the grievance procedureld))

B. Plaintiff's Injury and First Disability Leave Period (December 2012 to
April 2014)

During a road patrol with his FTQupervisor on December 29, 2012—
roughly two weeks after beginning his GFPlaintiff was severely injured in a
car accident while he wagaed in the passenger seat of a patrol vehicle. In the
accident, Plaintiff sustained a dislocated hip, a shattered pelvis, a knee injury, and a
spinal disc injury. (Shreve Dep23:6-24:14.) He was hospitalized for
approximately two weeks following the @adent, and received surgery on his hip
and on his knee. (Shreve Dep. 25:2-25.)

Plaintiff was on disability leave fro when the accident occurred in
December 2012 until April of 2014, during which time he received worker’'s
compensation benefits, and during whioime the City paid him the difference

between those benefits and his saldd;; Dickerson Dep. 22:9-16.)

C. Plaintiff's Return to Work (April 2014 — October 2014)

In April of 2014, Plaintiff's doctor @dared him to return to work without
restrictions. (Shreve Dep. 40:20-41:1.) Plaintiff resumed his FTO training when he
returned to work, but had difficulty pasg certain phases of the training. (Shreve
Dep. 43:11-17.) John Leacher, the City’srdator of Public Safety at the time,

testified that when it was brought to tatention that Plaintiff was struggling to



complete the program, he directed his di@ffjive Plaintiff more time by restarting
his FTO period. (Defs.' Mot. Ex. E, Pesition of John Leacher at 11:10-12:17.)

Plaintiff continued to experience pain his back and leg throughout this
period, and was unable to sit for a certaimgth of time without having to change
his position or stretch his leg. (SheeDep. 41:2-42:14.) A superior directed
Plaintiff to have a medical examinai, after which the examining physician
determined that Plaintiff's workload should be restricted to 75% of what it
otherwise would be. (Shreve Dep. 83:6-17.yvas also determined that Plaintiff
should not engage in bendirigeeling, lifting, or squatting. (Shreve Dep. 44:3-10;
Dickerson Dep. 30:9-22.)

Plaintiff testified that around thigime, he asked Sergeant Sadler, a
supervising officer, whether there was anglit-duty” work available for him, and
that after the officer put the questionttee human resources department, “I was
told no, there were no light-duty worfor me.” (Shreve Dep. 82:14-83:23.)
Plaintiff went on disability leave agaishortly thereafteron October 10, 2014,

(Shreve Dep. 41:2-6.)

D. Plaintiff's Second Disability LeavePeriod (October 2014 to October
2015)

Plaintiff was still on disability leave whebickerson, who by then was chief

of staff for the mayor’s office, calledraeeting on February 26, 2015 at Romulus



City Hall with Plaintiff and Captain Joshidonte, the officer responsible for the
police department’s patrol division. (SkieeDep. 48:9-21, 493-21; Defs.' Mot.
Ex. D, Deposition of Joshua Monte at 4:20-22.) Two topics relevant to this lawsuit
were discussed at that meeting: theustatf Plaintiff's certification as a police
officer by the Michigan Commissn on Law Enforcement Standards
(“MCOLES"),! and the possibility of Plaintiff tbeg reassigned to a dispatcher
position.

Dickerson told Plaintiff at the Felry 2015 meeting that his MCOLES
certification had lapsed while he was osahility leave, and handed him a printout
reflecting that fact. (Shreve Dep. 50:6-2ZAckerson Dep. 35:13-36:7.) This was
later determined to berreneous, and Plaintiff's cgfication was reinstated.
(Shreve Dep. 50:17-22; Diekson Dep. 36:13-37:7.)

The February 2015 meeting also invalve conversation about the prospect
of Plaintiff working as a disgtcher rather thaa police officer. Plaintiff testified
that Dickerson broached the subject atrtteeting, and told him that “there may be

a position opening up in June or Jul{Shreve Dep. 51:9-15.) Plaintiff responded

1 The MCOLES is empowerday Michigan statutory law to oversee the licensure
of law enforcement officers in the staléhe version of the Michigan Commission
on Law Enforcement Standards Act that wasffect at the timef these events
relevantly defined “certification” as d] determination by the commission that a
person meets the law enforcement officenimum standards to be employed as a
commission certified law enfoement officer and that the person is authorized
under this act to be employed as a &viorcement officer.” Mich. Comp. Laws
28.602(b)(i) (2013) (amended 201@&ffective January 3, 2017).
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that he “still wanted to be a police officeghat was my main goal, was to try and
get better to stay as a police officé(Shreve Dep. 51:16-20Although there was

an anticipated vacancy at the time ofstimeeting, there was not a dispatcher
position actually available. (Dickerson De®6:9-27:20.) The City did not offer
Plaintiff a dispatcher position when owléd open up, according to Dickerson’s
testimony, because of his statementdhat February 2015 meeting. (Dickerson
Dep. 27:21-24.) At no point did Plaintiff himself apply for a dispatcher position

with the City. (Shreve Dep. 51:21-23.)

E. Plaintiff's Termination (October 2015)

Plaintiff was terminated on October 315, in a meeting with Dickerson,
then-police chief Jadie Settles, and amirepresentative Officer Chris Hines.
(Shreve Dep. 61:3-18.) Dickerson testifigncit the decision to terminate Plaintiff
was made jointly by Dickerson and Settles, and thatghgon for the decision was

that Plaintiff was unable to meet the physical requirements of the position.

2 In his deposition, Dickerson gave the following account of the exchange:
He wanted to be a police officer. Hjsal was to get betteHis goal was to
keep the rehab and keep working to get his hip and his other injuries In
order, and he just was not interested athink he even said, "l just -- I'm
not the kind of guy that can sit arountdgcause there's a lot of sitting. Then
you can stand, too, but it is a veryit takes a special person to be a
dispatcher. You got to work in a slh@onfined area and a lot of radio
activity, and, you know, a lot of downme and up time, and, you know, not
everybody can do it. And, you know, liksaid, his position was he didn't
think that that was a good fit for him.

(Dickerson Dep. 27:5-17.)



(Dickerson Dep. 38:4-15.) Plaintiff himself testified that the reason for his
termination was that he was no longer d@bleerform the essential functions of his
job. (Shreve Dep. 47:4-15.) Plaintiff als¢estified that he had not completed the
FTO program as of the date ofhdischarge. (Shreve Dep. 45:8-25.)

The termination letter that was issuedPiaintiff by the City and signed by
Dickerson stated in relevant part:

[A]fter reviewing recent information from your physician as well as
the Independent Medical Examiner (IME) on your physical condition,
it appears as though you will be unable to return to work as a police
officer without restrictions ariyne soon, so granting any further
extensions, like we did in the past, is no longer an option.

After reviewing your actual work &iory, you have physically worked
a total of seven months and habeen off work on a worker's
compensation claim for approximateaiventy-four months, which far
exceeds the limitations listed ittvn the Collective Bargaining
Agreement. Therefore, your employmiavith the city of Romulus is
being terminated effective immediately.

(Pl.'s Resp. Ex. 8, Termation Letter, Pg ID 503.)

F.  Procedural History

Plaintiff filed a complaint withthe Equal Employment Opportunity
Commission (EEOC”) alleging that his termination was wrongful and that the
City failed to accommodate his disalyilif{Shreve Dep. 67:12-68:19.) The EEOC
closed its investigation intthe matter and issued Riaff a right-to-sue letter on

or about March 4, 2016. (B No. 1, Compl. T 44.)



Plaintiff filed this action on June £2016. (ECF No. 1, Compl.) Plaintiff's
Complaint asserted a total of six claiaggainst both the City and Dickerson in his
individual and official capacities: dapation of due process under 42 U.S.C. §
1983 (Count |); race discrimination in vitilan of Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 200@# seq (Count Il); disability disdmination in violation
of the Americans with Disabilities ActADA”), 42 U.S.C. § 12102t seq (Count
[1); race discrimination in violation of Michigan’s Elliott-Larsen Civil Rights Act,
Mich. Comp. Laws § 37.220&t seq.(Count 1V); disabiliy discrimination in
violation of Michigan’s Persong/ith Disabilities Civil Rights Act (PWDCRA”"),
Mich. Comp. Laws 37.120&t seq(Count V); and the torf intentional infliction
of emotional distress [fED ") under Michigan common law (Count VI).

On January 25, 2017, Plaintiff fdea Motion to Compel (ECF No. 20),
claiming that the City improperly wiheld discoverable documents, including
“complete policy and procedures manufals the City of Romulus and its Police
Department.” $ee id.at 6, Pg ID 114.) That Mon was referred to Magistrate
Judge Elizabeth A. Stafford (ECF No. 2but before the scheduled hearing was
held, the parties stipulated that “Deflamt has now complied with Plaintiff's
Discovery Requests,” and that the motwas therefore moot. (ECF No. 30.) The

Magistrate Judge denied the MotionGompel on that basis. (ECF No. 31.)



Defendants filed the present Motiorr fSummary Judgment on February 28,
2017. (ECF No. 26, Defs.' Mot.) Pl4iif responded on March 22, 2017. (ECF No.
32, Pl.'s Resp.) In his Response, Plairdghceded that he could not maintain his
race discrimination claims asserted in Counts Il and IV of the Complaint, his IIED
claim asserted in Count VI of the Complaiar any of the claims in his Complaint
to the extent that they are assertedhimgt Dickerson. (Pl.'s Resp. at 2-3.)

Defendants filed a timely Reply on Ap&| 2017. (ECF No. 34, Defs.' Repl.)

IL. LEGAL STANDARDS

Summary judgment is appropriate whére moving party demonstrates that
there is no genuine dispute as to any material aelotex Corp. v. Catretd77
U.S. 317, 322 (1986); Fed. Riv. P. 56(a). A fact is “material” for purposes of a
motion for summary judgment where prooftbét fact “would have [the] effect of
establishing or refuting one of the ess& elements of a cause of action or
defense asserted by the partidséndall v. Hoover C9.751 F.2d 171, 174 (6th
Cir. 1984) (quoting Black’s Law Dictiona§81 (6th ed. 1979)) (internal citations
omitted). A dispute over a material factgenuine “if the evidence is such that a
reasonable jury could return \eerdict for the nonmoving party.Anderson v.
Liberty Lobby, InG.477 U.S. 242, 247-48 (1986).

“Rule 56(e) identifies affidavits, depasihs, and answers to interrogatories

as appropriate items thatay be used to suppart oppose summary judgment.”
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Alexander v. CareSourc&76 F.3d 551, 558 (6t@ir. 2009) (quotingeverson V.
Leis 556 F.3d 484, 496 (6th Ci2009)). “Of course, [the moving party] always
bears the initial responsibility of informinilpe district court of the basis for its
motion, and identifying those portions tife pleadings, depositions, answers to
interrogatories, and admissioos file, together with thaffidavits, if any, which it
believes demonstrate the absence ofemuine issue of material factTaft
Broadcasting Co. v. United State829 F.2d 240, 247 (6th Cir. 1991) (internal
guotation marks omitted) (quotir@elotex 477 U.S. at 323). If this burden is met
by the moving party, the non-moving partyalure to make a showing that is
“sufficient to establish the existence of alement essential to that party’s case,
and on which that party will bear the bundef proof at trial,” will mandate the
entry of summary judgmenCelotex 477 U.S. at 322-23. “[Atomplete failure of
proof concerning an essential element of the nonmoving party’s case necessarily
renders all other facts immateriald. at 324.

“The plaintiff must present more thanmere scintilla of the evidence. To
support his or her position, he or shestnpresent evidence on which the trier of
fact could find for the plaintiff."Davis v. McCourt 226 F.3d 506, 511 (6th Cir.
2000) (internal citationsral quotation marks omitted). The non-moving party may
not rest upon the mere allegations or denof his pleadings, but the response, by

affidavits or as otherwise provided in IBUb6, must set forth specific facts which
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demonstrate that there is a genuine issudrfal. Fed. R. Civ. P. 56(e). In other
words, he or she “must do more than dymghow that there is some metaphysical
doubt as to the material facts . . . . Whéne record taken as a whole could not
lead a rational trier of fact to find fdhe nonmoving party, there is no ‘genuine
issue for trial.” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cofjg5 U.S.
574, 586-587 (1986) (footnote omitted).

In determining whether there are genuiss&uies of material fact for trial, the
court must examine the evidence and driweasonable inferences in favor of the
non-moving partyBender v. Southland Corp749 F.2d 1205, 1210-11 (6th Cir.
1984). At the same time, that party must produce enough evidence to allow a
reasonable jury to find imis or her favor by a ppenderance of the evidence,
Anderson 477 U.S. at 252, and “[tlhe ‘mere possibility’ of a factual dispute is not
enough.”Martin v. Toledo Cardiology Consultants, In&48 F.3d 405, 410 (6th
Cir. 2008) (quotingMitchell v. Toledo Hosp 964 F.2d 577, 58@th Cir. 1992)).

“If the evidence is merely ¢orable, . . . or is not significantly probative, . . . the
court may grant judgmentAnderson 477 U.S. at 249-50. Plaintiff cannot meet
his or her “burden by relgg on mere ‘[c]lonclusoryssertions, supported only by
[her] own opinions.”Green v. Central Ohio Transit Authorjtg47 F. App’x 555,
558 (6th Cir. 2016) (quotingrendale v. City of Memphi$19 F.3d 587, 560 (6th

Cir. 2008)) (alterations in original). &htiff “must show sufficient probative
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evidence, based ‘on moreatin mere speculation, conjecture, or fantasy,” that
would enable a jury to find in her favoiGreen 647 F. App’x at 558-59 (quoting
Arendale 591 F.3d at 601).

Finally, all evidence submitted inpposition to a motion for summary
judgment must ultimately be capable mfesentation in a form that would be
admissible at trial:

The submissions by a party opposing a motion for summary judgment
need not themselves be in a form that is admissible at trial. . . .
However, [that party] musthew that she can make good on the
promise of the pleadings by laying out enough evidence that will be
admissible at trial to demonstrateat a genuine issue on a material
fact exists, and that a trial igcessary. Such “evidence submitted in
opposition to a motion for summary judgment must be admissible.”
Alpert v. United StatesA81 F.3d 404, 409 (6t€@ir. 2007) (quoting
United States Structures, Inc. v. J.P. Structures, @0 F.3d 1185,
1189 (6th Cir. 1997)). That is wHy[h]earsay evidence . . . must be
disregarded.” Ibid. It is also the basis of this court's repeated
emphasis that unauthenticated documents do not meet the
requirements of Rule 56(e).

CareSource576 F.3d at 558-59 (internal citations omitted).

II1. DISCUSSION

As noted above, Plaintiff concededhis Response to the present Motion
that he could not maintain his race disgnation or IIED claims as against the
City, and that he could not maintain awiyhis claims as against Dickerson. For
this reason, the Court will grant Defemiisi Motion for Summary Judgment as to

those claims.
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Plaintiff’'s remaining claims are for gavation of due process pursuant to 42
U.S.C. § 1983 (Count I), disability dismination under the ADA (Count Ill), and
disability discrimination under the PWIRA (Count V). As discussed in detalil
below, Plaintiff has not shown that@asonable jury could find in his favor on
essential elements of eachthese claims: specifidg) that he had a legally
cognizable property interest in his employinerth the City, as he must show to
maintain his due process claim; and thatwas “otherwise qualified” for the
position with the benefit of a “reasonalslecommodation,” as he must show to

maintain his disability discrimination claims.

A. Procedural Due Process Claim (Count I)

In Count | of the Complaint, Plaifitialleges that Defendants violated the
Due Process Clause of the FourteerAmendment to the United States
Constitution by terminating his employment without giving him sufficient notice
of the grounds of termination, or affand him sufficient opportunity to respond.
(Compl. 11 45-48.)

Such “procedural due process”arhs brought unded2 U.S.C. § 1983
require two showings: (1) that the plafhtihad a protectable property interest in
his position,” and (2) that the plaintiff wanot “afforded the procedures to which
government employees with a property interest in their jobs are ordinarily

entitled.” Kuhn v. Washtenaw Cty709 F.3d 612, 620 (6th Cir. 2013) (internal
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guotation marks omitted).

The first of these two elements is i@sue in this case. Regarding that
element, the United States Court of Apgdal the Sixth Circuit has explained that
the existence of a property intetedepends largely on state law.
Government employment amounts to a protected property interest

when the employee is “entitledb continued employment. Neither
mere government employment nor abstract need or desire for
continued employment will give rig® a property interest. Rather, a
property interest exists and its bokamnies are defined by “rules or
understandings that stem from smdependent source such as state

law—rules or understandings thatceee certain benefits and that
support claims of entitlement to those benefits.”

Bailey v. Floyd Cty. Bd. dtduc. By & Through Towlerl06 F.3d 135, 141 (6th
Cir. 1997) (internal citttons omitted) (quotindgdoard of Regents of State Colleges
v. Roth 408 U.S. 564, 577 (1972)).

“There are two different theories aip which a plaintiff may establish a
property interest in continued emplognt under Michigan law—the ‘contract
theory’ and the ‘legitimate-expectations theoryCrawford v. Benzie-Leelanau
Dist. Health Dep't Bd. of Heal{t636 F. App'x 261, 267 (6th Cir. 2016).

The contract theory “is grounded solely contract princig@s relative to the
employment setting,Mannix v. Cty. of Monrqe348 F.3d 526, 532 (6th Cir. 2003)
(quoting Rood v. Gen. Dynamics Corp444 Mich. 107, 118 (1993)), and it
requires proof “of a contractual provisidor a definite term of employment or a

provision forbidding discharge absent just cauBa6d 444 Mich. at 117 (internal
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citations omitted). “Such provisions magcome part of an employment contract
as a result of explicit promises, or promises implied in fddt.(internal citations
and quotation marks omitted).

The “legitimate expectations” theorgerives largely from the Michigan
Supreme Court decisiohoussaint v. Blue Cross & Blue Shield of Michigd@8
Mich. 579 (1980)—a case on whichaRltiff relies in his Response. Ffoussaint
Michigan’s high court established that paovision of an employment contract
providing that an employee shall not descharged except for cause . . . may
become part of the contract eitH®r express agreement, oral or written,as a
result of an employee's legitimate exp#ions grounded in an employer's policy
statements Id. at 598 (emphasis added).

Michigan courts, as well as the Sixthr€liit interpreting Michigan law, have
held that the “legitimate expectations”etiry is generally not viable where an
employment contract expressly designdbes employment relationship as an “at-
will” relationship. In Mannix for example, the Sixth Circuit took note that the
plaintiff in that case

cites no precedent, nor have we discovered any, that an expressly at-

will employment relationship may béurned into a just-cause

relationship by no more than a itgate expectation on the part of

the employee. In all cas&ghere courts have foundTeoussaingjust-

cause relationship created by itegate expectations, the initial

employment contract was silent ore thuestion of whether it could be
terminated at will. TheToussaintcourt repeatedly recognized that
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express at-will contracts would nbe affected by its holding. . . .
Later courts interpretinjjoussainreached the same conclusion.

Mannix 348 F.3d at 533 (collecting casesge alsoBracco v. Michigan Tech.
Univ.,, 231 Mich. App. 578, 588 (1998) (“[T]he ‘implied contract’ theory of
Toussaintmay not be relied upon in Michigan @i there is an express contract
covering the same subject matter.”) (quotMgagher v. Wayne State Unig22
Mich. App. 700, 721 (1997)).

Thus when an employment contract unambiguously designates the
employment relationship as “at-will,'the “legitimate expectations” theory
recognized inToussaintwill not support a findingof a property interest in
continued employment. At the same tinfewever, Michigan law is clear that
when “the employer's policserelating to employee disarge are capable of two
reasonable interpretations, the issue is for the jufgfton v. 48th Dist. Court
446 F. Supp. 2d 756, 7&E.D. Mich. 2006) (quotindRood 444 Mich. at 140-41);
see also Murphy v. Birchtree Dental, P.@64 F. Supp. 245, 248 (E.D. Mich.
1997) (same). The MichigaBupreme Court held ifRood that “in all claims
brought under the legitimatexpectations theory ofoussaint the trial court
should examine employer policy statenserconcerning employee discharge, if
any, to determine, as a threshold nratteghether such policies are reasonably
capable of being interpreted as promises of just-cause employriRemd 444

Mich. at 140. If they are not, the plaintifhs no cognizable progig interest in the
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position; if they are, the question showjd to the trier of fat. The existence of
conflicting evidence about this questioan be grounds for denial of summary
judgment.See, e.g., Barachkav 41B Dist. Court311 F. App'x 863, 872 (6th Cir.
2009) (reversing a grant of summary judgrhon a procedural due process claim
because there was “a direct conflict ie #tvidence regardingdhexact contours of
the termination policy . . . and whethercBua policy was ever communicated to,
and understood by, all of [the] employees”).

Defendants argue that the CBA clearlyabsishes that at the time Plaintiff
was terminated, he was atwill employee and had Hegitimate expectation of
just-cause termination. In particular, fBedants point to Section 8.1 and Section
8.2 of the CBA, which provide as follows:

8.1: An employee, who is a certifieofficer at time of hire, is on
probation for the first twelve (12) months of employmeAn
employee who is not a certified offr at the time of hire is on
probation for the first fifteen (15) months of employment.

8.2: During the employee's probationaperiod, that employee may
be terminated at the sole discaatiof the Department with or without
cause This termination will not be suégt to the grievance procedure.
Probationary Patrol Officers shallnpaipate in the FTO program and
must successfully complete all theemlents of the sixteen (16) week
program before beingonfirmed. After completion of the FTO
program, probationary officers witle evaluated every month for the
balance of the probationary periadd upon successful completion of
the full twelve (12), or fifteen @), month period shall be credited
with all seniority.

(CBA at 7, Pg ID 288 (emphasis addédhhese provisions, Defendants argue,

expressly designate the emyient relationship betweenahitiff and the City as
18



“at-will,” and therefore foreclose a fimy of a cognizableproperty interest
premised o oussaints “legitimate expectations” theory.

Plaintiff disputes this reading of the @Bn several respects. First, he argues
that neither the provisions quoted abowe any other section of the CBA provides
for tolling or extension of the probationgpgriod, and so the plain language of the
CBA indicates that the probationary perimd an officer who was not certified at
the time of hire ends after 15 months, relfgss of how much of that time he or
she is actually able to spend on the jBecond, Plaintiff maintains, the CBA’s
requirement that probationary officers “must successfully complete all the
elements of the sixteefl6) week [FTO] progranbefore being confirmed,id.,
does not establish that the probatigngeriod cannot end until the officer
completes the FTO program, becausenfomed” should be read to mean
“confirmed as having completed the Fp@gram,” and not “confirmed as a non-
probationary police officer.” Finally, Plaifitihighlights the fact that he continued
to receive seniority benefits even ehhe was away on disability leave.

The Court is not persuaded that the CBAsusceptible to “two reasonable
interpretations” as would require submissiohthis issue toa jury. Plaintiff is
correct that the CBA does not exprgsstate that the 15-month probationary
period is tolled whenever thefficer is off work on exteded disability leave as

Plaintiff was. But context makes thanuch clear, and refutes Plaintiff's
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interpretation of the CBA as creating a priodwa@ary period that ends after fifteen
months irrespective of whether the probaéry officer was actually able to work.
This interpretation of Section 8.1 is implausible on its face—the basic purpose of a
probationary period would beefeated if the probationer were not present to be
evaluated—but even if it were nothe language of Section 8.2 clearly
contemplates a probationary period that runs during an officer’'s active, working
duty. The officer is to be evaluated bis or her performance every month after
completing the FTO program, which woudd needless for an officer on extended
disability leave, and the words “successfuinptetion of the full . . . fifteen (15) . .

. month period” imply active involvement oretofficer’s part, rather than simply a
period of time. A term like “at the end ofgtifteen month period” or “after fifteen
months have elapsed” would be more cstest with Plaintiff's interpretation of

the CBA provision; the more activlanguage of the actual CBA supports
Defendants’ reading of it.

Section 8.2 also makes clear tlmmpletion of the FTO program is a
prerequisite to an officer's moving pase “at-will” probaticnary phase, and the
fact that Plaintiff undisputedly dichot complete the FTO program is an
independent basis for thisoQrt to find that the CBA»@pressly established an “at-
will” employment relationslp. In this regard, theCourt is unpersuaded by

Plaintiff's interpretation of the mannein which the CBA uses the word
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“confirmed.” Section 8.2 provides that aopationary officer “must successfully
complete all the elements of the seh (16) week program before being
confirmed.” But to read “confirmed” asimply meaning “confirmed as having
completed the program” rather than “G6omed as a police officer” renders the
word irrelevant in context. Plaintiff Banot indicated any other component of the
CBA that supports this interpretation, asal the Court declines to adopt it rather
than the more obvious integiation of the sentence.

Thus even if Plaintiff's leave perioddinot toll the probationary period, his
failure to complete the FTO program dRlaintiff highlights the fact that he was
credited with seniority while he was on dddy leave, and he does so presumably
because Section 8.2 of the CBA provides #Hrabfficer “shall be credited with all
seniority” after the officer completesetprobationary period. But the CBA does
not indicate that that seniority @ly to be granted retrosptively after the end of
the probationary period. In view of thiict, as well as the clear meaning of the
CBA provisions quoted above, the Court doesfind that any accrual of seniority
by Plaintiff raises a jury question over @&ther he could haveeasonably assumed
that he had passed his probationamiqueby the time he was terminated.

Finally, Plaintiff argues that thertas of his employment may have been
governed by more than just the CBA. &thed to Plaintiffs Response are two

exhibits that Plaintiff claims imply & existence of other employment-related

21



policies: excerpts from a Romulus Ilee Department Policy and Procedure
Manual issued in 2011 (Pl.'s Resp. B4, Romulus Police Department Policy &
Procedure Manual), and minutes fraan2016 Romulus City Council meeting
which reflect a successful motion to atlgpmething called the “City of Romulus
Employees Policies and Procedures Manual.” (Pl.'s Resp. Ex. 12, City Council
Meeting Minutes.) Plaintiff contrasts tleegxhibits with supplemental discovery
responses that he received from thigy,Cone of which contained the City’s
representation that “the only documentievhgoverns the tersnand conditions of
Plaintiff's employment is the Collective Bargaining Agreement.” (Pl.'s Resp. Ex.
10, Defendant City of Romulus’ Supptental Answers to Plaintiff's First
Interrogatories to Defendant — City of iRolus at 3; Pl.'s Resp. Ex. 9, Defendant
City of Romulus’ Supplemental Rgsnse to Plaintiff's First Demand for
Production of Documents to Bendant — City of Romulus.) Plaintiff contends that
this representation was an act of bad fathDefendants’ part, and that it creates a
genuine issue of material fact as toetler there were other policies governing the
terms of Plaintiff's employment that tweighed the presumption of “at-will”
employment created by Sections 8.1 and 8.2 of the CBA.

The Court rejects this argument for two reasons. First, as Defendants aptly
point out, the two exhibits that Plaith claims establish the existence of

employment policies other than the CBA ami@ germane to Plaintiff's period of
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employment: the 2011 Romulus Policepgagment Policy and Procedure Manual
predates the time during which Plaintiff iked for the City, and the Romulus City
Council meeting minutes are from Augu€18, nearly a yeaafter Plaintiff's
discharge. Second, to whatever exteeséhdocuments could be said to imply the
existence of policies thaterein effect during Plaintiff's term of employment, as
well as bad-faith concealment of thgselicies by Defendantsany argument to
this effect is plainly undermined by dnitiff’'s representation that Defendants
“complied with Plaintiff's Discovery Requés,” which Plaintiff made to the Court
when he terminated his Motion to Coeljpy stipulated order. (ECF No. 30.)

The Sixth Circuit made clear iMannix that where an employment contract
unambiguously designates the employmelatianship it governs as “at-will,” the
employee has no legally cognizable propartterest in continued employment
even if he or she independently hadegitimate expectation of a “just-cause”
employment relationshipMannix, 348 F.3d at 533. The CBA that governed
Plaintiff's employment with the City coained an express “at-will” provision for
probationary officers, and the Court findathlaintiff was still in this category as
of the date of his discharge. ThusaiRtiff's due processlaim could survive
summary judgment only if the other policy documents he claims were in effect
somehow created a situation allowing fdwo reasonable interpretations” of

whether he was an at-will employedorton, 446 F. Supp. at 762. Because
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Plaintiff has not given the Court angason to conclude that additional and
conflicting policies governed his emplogmt, and because he waived his
argument that Defendants concealed such policies in bad faith when he represented
that they fully complied with their diswery obligations, the Court finds that
Plaintiff has not identified a genuine issuenadterial fact as to whether he had a
property interest in continued employmenith the City at the time he was
terminated. Accordingly, the Court wigrant Defendants’ Motion for Summary

Judgment as to the due processnelan Count | of his Complaint.

B. Disability Discrimination Claims (Counts Il and V)

The other two claims that Plaiffitihas not conceded are disability
discrimination claims—one brought under the ADA, and the other under the
PWDCRA. “The PWDCRA ‘substantiallynirrors the ADA, and resolution of a
plaintiff's ADA claim will generally, thoughot always, resolve the plaintiff's
PWDCRA claim.” Donald v. Sybra, In¢.667 F.3d 757, 763—64 (6th Cir. 2012)
(quoting Cotter v. Ajilon Servs., Inc287 F.3d 593, 598 {6 Cir. 2002)). The
parties have neither arguadr provided any reason thtée Court should conclude
that Plaintiffs ADA and PWDCRA claimshould be analyzed under different
standards.

The ADA broadly provides that “[n]Jaovered entity shall discriminate

against a qualified individual on the basisdigability in regardo job application
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procedures, the hiring, advancement, discharge of employees, employee
compensation, job training, and othéerms, conditions, and privileges of
employment.” 42 U.S.C. § 12112. “The teloovered entity’ means an employer,
employment agency, labor organizatiam, joint labor-management committee.”
Id. § 12111(2).

The Sixth Circuit recently clarifeb the required shawgs for an ADA
disability discrimination claim irFerrari v. Ford Motor Co, 826 F.3d 885 (6th
Cir. 2016). In general, tJo recover on a claim for discrimination under the ADA,
a plaintiff must show that he or she) (& disabled, (2) otherwise qualified to
perform the essential functions of thesition, with or without accommodation,
and (3) suffered an adverse employmetibadecause of his or her disabilityd.
at 891 (citingMonette v. Elec. Data Sys. Carp0 F.3d 1173, 1178 (6th Cir. 1996)
andLewis v. Humboldt Acquisition Cor®81 F.3d 312, 31321 (6th Cir. 2012)

(en banc)). A plaintiff can do this in tweays: “by introducing direct evidence of
discrimination, including evidence that the employer relied upon the plaintiff's
disability in making its employment decision, or by introducing indirect evidence
of discrimination.”Ferrari, 826 F.3d at 891 (quotingonette 90 F.3d at 1178).

Different burden-shifting frameworkgply to direct- and indirect-evidence
claims. The indirect method adopts the framework fidoDonnell Douglas Corp.

v. Green411 U.S. 792 (1973):
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To establish a claim for disabilitgiscrimination under the indirect
method, a plaintiff must first establish parima facie case of
discrimination by showing that (1) e she is disabled?2) he or she

is otherwise qualified for the posin, with or without reasonable
accommodation, (3) he or shsuffered an adverse employment
decision, (4) the employer knew or had reason to know of the
plaintiff's disability, and (5) th position remained open while the
employer sought other applicants or the disabled individual was
replaced.

Ferrari, 826 F.3d at 891-92 (internal citaticansd quotation marks omitted). If the
plaintiff establishes arima faciecase, the burden shifts to the defendant to offer a
legitimate explanation for the adversemayment decision, whereupon the burden
shifts back to the plaintiff to show prete$ee idat 892.

On the other hand, if an employ&acknowledges that it relied upon the
plaintiff's handicap in making it€mployment decision . . . [tlh#&cDonnell
Douglas burden shifting approach is unnssary because the issue of the
employer's intent, the issue for whibtcDonnell Douglasvas designed, has been
admitted by the defendantld. (quotingMonette 90 F.3d at 1192). In that case,
“the plaintiff has direct evidence of stirimination on the basis of his or her
disability.” Id.

The Sixth Circuit elaborated rerrari that

[i]f there is direct ewdence that the plaintiff suffered an adverse

employment action because of his or her disability, the plaintiff then

“bears the burden of establishing that he or she is ‘disabled’ ” and

“otherwise qualified’ for the positio despite his or her disability: a)

without accommodation from the e@ioyer; b) with an alleged
‘essential’ job requirement eliminated; or c¢) with a proposed
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reasonable accommodationMonette 90 F.3d at 1186. Once the
plaintiff has established these elements, the employer “bear[s] the
burden of proving that a ellenged job criterion isssential ... or that

a proposed accommodation will impose an undue hardship upon the
employer.”ld.

Ferrari, 826 F.3d at 891.

There is no dispute that the City terminated Plaintiff because his physical
limitations prevented him from carrying otite essential functions of the job of
police officer: both Plaintiff and Dickersonstédied to that fact. (Shreve Dep. 47:4-
15; Dickerson Dep. 38:4-15.) This condtitsl “direct evidence” as defined in
Ferrari,® which means that Plaintiff’s initial bden is to show that he was disabled
and that he was “otherwise qualified” fille position with or without a reasonable
accommodation, or with an allegedsential job requirement eliminated.

The parties do not dispute that Ptédinwvas disabled under the ADA, and for
good reason. The definition of “disabilityi the ADA’s implementing regulations
encompasses any individual with “[g}hysical or mental impairment that
substantially limits one or more of timeajor life activities of such individual.” 29
C.F.R. 8 1630.2(g)(1)(i). “Major life actitres include, but are not limited to . . .

[c]aring for oneself, performg manual tasks, seeing, hearing, eating, sleeping,

3 Ferrari does demonstrate that in some cases a court should employ both
analytical frameworks, but nat a way that is applicable this case: the plaintiff
in Ferrari made two distinct claims based two different disabilities, one of
which was based on direct evidence and one of which waSeet-errarj 826
F.3d at 892. That is not the case h&aintiff's ADA claim rests on Defendants’
admission of the reason for Plaintiff's discharge.
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walking, standing, sitting, redung, lifting, bendingspeaking, breathing, learning,
reading, concentrating, thinking, comamcating, interacting with others, and
working .. ."Id. 8 1630.2(i)(1) (emphasis added).

The question, then, is whether Plaintéin raise a genuine issue of material
fact as to whether he was “otherwig@alified for the position despite [his]
disability: a) without accommodation fro the employer; b) with an alleged
‘essential’ job requirement eliminatedor c) with a proposed reasonable
accommodation.Ferrari, 826 F.3d at 891. Plaintiff @s not maintain that he was
gualified to work in his original pason without accommodation—in fact, he
conceded that owing to his disability, beuld not perform esaéal functions of
the job. (Shreve Dep. 44:18-22.) Nor doesiilff argue that he was qualified for
the position with any particular essentiafjuirement eliminated. Instead, Plaintiff
contends that the record shows twegible “reasonable accommodations” that the
City could have afforded him: a “light-duty” assignment, and reassignment to a
dispatcher positiof.

As to a light-duty assignment, Defendants argue that Plaintiff admitted “in

4 “[A] ‘reasonable accommodation’ undére ADA may include ‘reassignment to a
vacant position.” 42 U.S.C. § 12111(9)(Bonsequently, “an employer has a duty
under the ADA to consider transferriaglisabled employee who can no longer
perform his old job even with acconoatation to a new position within the
[clompany for which that employee is otherwise qualifidgdieiber v. Honda of

Am. Mfg., Inc.485 F.3d 862, 869 (6th Cir. 2007) (quotiBgrns v. Coca—Cola
Enters., Inc.222 F.3d 247, 257 (6th Cir. 2000)).
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his deposition that henever submitted a request for any reasonable
accommodation.” (Defs." Repl. at 6 (empbasi original).) This is not entirely
accurate. Plaintiff's deposition testimonyfleets that shortly before his second
disability leave period, he asked OfficBadler, a supervisor, whether there was
any light-duty work available to him, tavhich Sadler (after speaking with the
human resources department) respondatl tthere was not. (Shreve Dep. 82:14-
83:23.) Dickerson testified that whilkght-duty positions were not typically
formalized, they were offered “if ssebody requested.” (Dickerson Dep. 24:14-
16.) Dickerson characterized such positions as follows:

[L]ight duty positions in the policdepartment are police officers that

are trained to protect themselves, protect the public, understand the

policies and procedures, write policgports if, in fact, the person is

on light duty. They have to perform all those tasks. Just because it's

light duty doesn't mean you can partybody in a light duty chair.

They have to be able to have pak8e training program to be able to
interview witnesses, be able to wrpelice reports and things like that

(Dickerson Dep. 24:2-10.)
Defendants go on to argue that Plaintifuld not have been qualified for a

light-duty position, in any case, becausie MCOLES certification had lapséd,

°> On this point, Dickerson testified as follows:
If you do not have the training agdu haven’t passed the Field Training
Program as a police officer, you cawtrk as a policefficer. The state
MCOLES won't allow you to work aan active police officer and write
police reports and do the thingstta police officer needs to do.
(Dickerson Dep. 25:15-21.)
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and because he had not completed th@ Bilogram. The record does not establish
that Plaintiff's MCOLES certification halhpsed, however. In fact, it suggests the
opposite: Plaintiff testified that the initidetermination that his certification had
lapsed was later found to be in eramd reinstated. (Shre Dep. 50:17-51:8.)

For this reason, Defendants have naivah that Plaintiff would necessarily
have been precluded by state law from sgrwma light-duty position by virtue of
a lapsed MCOLES certification. Defendants have, however, established that to
work in a “light duty” position, an offiaeemust have successfully completed the
FTO program. Dickerson attested to thishis deposition, and he further testified
that since Plaintiff “didn't pass the FT@ogram yet, he wasot capable because
he hadn't finished his training to evente-do a light duty job as it relates to a
police officer.” (Dickerson Dep. 24:2-13.)

It is undisputed that Plaintiff stggled to advance in the FTO program
during the six to seven months in whichrie&urned to work between his two leave
periods. (Shreve Dep. 45:8-25.) Johnatker, the official who supervised
Plaintiff's progress in the FTO programstdéied as to Plaintiff's difficulties both
with the initial phase of the FTO prognaand with the remedial training he
received related to that phase:

[Hle was struggling through thprogram. The protocol when not

keeping up with the work thatassigned during a phase of the FTO

program is to . . . go back over things that were done already to try to
basically get the candidate up $peed. After a certain number of
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hours have been dedicated to that, & th . officer is still not able to
perform the tasks that they need i the phase that they're in, the
protocol for our department was dismiss or terminate employment.
That had been the case with Mr.r&ke at that point. The remedial
training had not improved his germance and the suggestion was
made to terminate his employment.

(Leacher Dep. 11:18-12:5.) Despite this suggjige, Leacher testified that owing to
Plaintiff's unique circumstances, he “dited the captain and the officers to start
the entire process over again and given levery opportunity we could to be
successful.” (Leacher Dep. 12:8-10.) Nonets| Plaintiff does not dispute that he
had not completed the FTO program by tinge he was terminated. (Shreve Dep.
71:18-22.) The record thus makes clear that Plaintiff did not satisfy a prerequisite
to working in a “light duty” positionunder the City’'s standard practices, and
importantly, Plaintiff does not argue (ndoes the record independently show) that
his inability to pass the FTO program déspbeing given remedial opportunities
was owing to his disability. For this reasdhe Court finds that Plaintiff has not
raised a jury question over whether heswatherwise qualified” for the position
with the reasonable accommodatafra “light duty” arrangement.

The other reasonable accommodation #laintiff puts forward as support
for hisprima faciecase is the potential dispatcher position that Dickerson raised as
a possibility for Plaintiff at the Febroa2015 meeting. The record reflects that
Dickerson mentioned at that meeting that a dispatcher position might open up in

the next few months, to which Plaintiff degml that he would rather try to improve
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his physical condition and resume hisrrag as a patrol officer. Based on that
statement, Dickerson did not inform Piif when a position did open several
months later, and Plaintiff never digl for a dispatcher position himself.

Plaintiff argues that the City could nbave offered Plaintiff a position that
didn’t exist at the time, and that the Ciherefore was remiss in not informing him
of the opening later, when it did aris Defendants counter that Dickerson
reasonably relied on Plaintiff's statement thatwas not interested in working as a
dispatcher, such that the City had ndigdtion to follow up with him when the
position became available, and did aot in bad faith by failing to do so.

Defendants’ position has stromgesupport in the law. The ADA’s
implementing regulations provide that] determine the appropriate reasonable
accommodation it may be necessary for¢beered entity to initiate an informal,
interactive process with the individualith a disability in need of the
accommodation.” 29 C.F.R. 8 1630.2(9)(3[T]he interactive process is
mandatory, and both parties havel#ty to participate in good faithKleiber v.
Honda of Am. Mfg., Inc.485 F.3d 862, 871 (6th Ci2007). The Sixth Circuit
comprehensively analyzethe ADA'’s interactive process in the 2010 case
Jakubowski v. Christ Hosp., In627 F.3d 195 (6th Cir. 201,03nd explained that:

An employee has the burden of proposing an initial accommodation,

and the employer has the burden of showing how the accommodation

would cause an undue hardship, but the employer is not required to
propose a counter accommodation in order to participate in the
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interactive process in good faith. ©burse, taking the extra step of
proposing counter accommodationsay be additional evidence of
good faith. If an employer takes thatep and offers a reasonable
counter accommodation, the ployee cannot demand a different
accommodation. An employer has sufficiently acted in good faith
when it readily meets with the @hoyee, discusses any reasonable
accommodations, and suggests other possible positions for the
plaintiff.

Id. at 202-03 (internal citations omittedee alsdMobley v. Miami Valley Hosp.

603 F. App'x 405, 414 (6th Cir. 2015) (“[Aefendant] is notequired to offer a
different accommodation talischarge its duty of good faith. But a counter-
proposal might evince the employer's good faittEch v. Superior Air-Ground
Ambulance Serv. of Michigan, In&No. 11-13275, 2012 WHB090794, at *16 (E.D.
Mich. Sept. 17, 2012) (“[T]he employer providing the accommodation has the
ultimate discretion to choose betwedfeetive accommodations, and may choose
the less expensive accommodation or dsceommodation that is easier for it to
provide.”) (quotingHankins v. The Gap, Inc84 F.3d 797, 800 (6th Cir. 1996)),
aff'd (Sept. 6, 2013).

Here, the record demonstrates that the City took “the extra step” and
proposed its own potential reasonable awtmdation. Plaintiff testified that in
response to the suggestion at the Fafyrd#015 meeting that he work as a
dispatcher, he stated that he “still wantedbe a police officer, that was my main
goal, was to try and get batt® stay as a police officér(Shreve Dep. 51:16-20.)

Plaintiff did not raise the topic again any point after that. Given that the ADA
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places the ultimate burden on the employto propose an accommodation, and
requires only that the employer participatehe interactive process in good faith,
the Court finds that Defendantreliance on Plaintiff's sttement to conclude that
Plaintiff would not be interested ia dispatcher position when one became
available was reasonableycathat Defendants did not therefore act in bad faith.
This is very clearly not a case of an employee responding to an employer’s

proposed accommodations by “meetingemvsuggestion with a complaint, and
obstinately refusing to take advantagkthe accommodations that he deemed
unacceptable.Emch 2012 WL 4090794, at *15. The record shows that Plaintiff
turned down the proposed dispatchmosition because héelieved he could
overcome his disability engh to work as a police officer. The record also
indicates that his superiors understood.thene of the parte appears to have
acted in bad faith. But to justify an awlaof the relief he seeks, Plaintiff must
show that he was “otherwise qualified tbe position despite [his] disability . . .
with a proposed reasonable accommodatiéieirari, 826 F.3d at 891 (internal
citations and quotation marks omitteddecause Plaintiff was not “otherwise
qualified” for light duty work by virtue of his failure to complete the FTO
program, and because Deflants fulfilled their obligations under the ADA by
proposing a reasonable accommodation BHaintiff then turned down, the Court

finds that Plaintiff has not met his loen of raising a jury question on the
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“otherwise qualified” prong of hiprima faciecase.
Accordingly, the Court will gran Defendants’ Motion for Summary
Judgment as to Plaintif's ADA an®WDCRA claims in Counts Ill and V

respectively.

IV. CONCLUSION
For the reasons stated above, tbeurt hereby GRANTS Defendants’
Motion for Summary Judgment in its entirety.
IT1S SO ORDERED.
gPaul D. Borman

Faul D. Borman
UnitedStateDistrict Judge

Dated: June 9, 2017

CERTIFICATE OF SERVICE

The undersigned certifies that a copythe foregoing order was served upon
each attorney or party of record herbinelectronic means or first class U.S. mail
on June 9, 2017.

gD. Tofil
Deborah Tofil, Case Manager
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