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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

PRESCRIPTIONSUPPLY, INC. ET. AL.,
Case No. 16-12070
Plaintiffs,
V. SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
MouUSSA“M ARK” MUSA, ET. AL.,
U.S.MAGISTRATE JUDGE
Defendants. DAvID G. GRAND
/

ORDER GRANTING IN PART MOTION TO DISMISS[16]; GRANTING PLAINTIFF
LEAVE TO AMEND COMPLAINT

Plaintiffs filed a complaint in the Nthern District of Ohio on January 22,
2016 [3]. The case was transtx to the Eastern District of Michigan on June 7,
2016 per Plaintiffs’ request under 28 U.S.C. §1404. On July 8, 2016, Defendant
Care Home RX. Corp. (“Care Home”) filedMotion to Dismiss [6]. Plaintiffs
responded on August 1, 20164] and Defendant Caidome replied on August
15, 2016 [16]. The Court finds the motisuitable for determination without a
hearing, as provided by Local Rule 7.1(J)(@ith respect to all of Plaintiff's
claims brought against Defendant Carentdo For the reasons stated below,
Defendant’s Motion to Dismiss GRANTED in part, and Plaintiffs’ tortious
interference with business relationshigefamation, unjust enrichment, conversion
and conspiracy claims are dismissed BEANIED in part as to Plaintiffs’ claims

of misappropriation of trade secrets and unfair competition claims. Additionally,
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Plaintiffs are given leave to amend conipido reflect the Court’s determination
that Michigan state law applies.
FACTUAL BACKGROUND

Plaintiff Prescription Supply Inc. PSI”) was ASAP RX|nc. (“ASAP”)’s
main supplier of prescriptions for sevieyaars prior to July 2015. Defendants
Mark Musa and Mike Musa’s pharma®S$SAP, entered into a Credit Agreement
with Plaintiffs and further granted to Pl&ffs a security interest in all of ASAP’s
inventory. Defendants Mafkdusa and Mike Musa ea@xecuted an Unconditional
Personal Guaranty of the Corporatébbef ASAP in favor of PSI, and
subsequently began falling behind on tlpgiyments due to the credit account in
December 2013.

PSI believed the likelihood of colléeg the amounts due (over $1 million)
was slim, so PSI and Defendaniark Musa and Mike Musantered into an Asset
Purchase Agreement (ARAN July 20, 2015, which had a far less value
($300,000) than the debt owed to PlaistiPursuant to the APA, Defendants Mark
and Mike Musa agreed to be employdPSI, through its wholly owned subsidy
Plaintiff LTC Pharmacy LLC (“LTC"), for ateast six months, and further agreed
to be subject to terms containingn-competition, non-disclosure and non-
solicitation provisions. Under the APA, so long as certainditions were met, the

debt owed to PSI would be extinguished.
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The complaint alleges that while wamg for Plaintiffs, Defendants Mark
and Mike Musa engaged unlawful competitive behawr prohibited by the APA
and Employment Agreements. Defendantskvend Mike Musa are alleged to
have used the assistance of Defentlanteen Musa and GaHome to divert
customers and opportunities to Care Hpordawfully stealing customers and
opportunities. Plaintiffs allege, upon infoation and belief, tht Care Home was
formed in August 2014 for the purposecontinuing the retail pharmacy business
of Defendant Mark and Me Musa, and that it was in competition with LTC.
Plaintiffs allege that Laeen Musa and other employed#sASAP working at Care
Home diverted Plaintiffs’ customers tise new pharmacy in knowing violation of
the APA and employment agreements. Pl&sfurther allege that Defendant Care
Home is knowingly profiting from its violation of these agreements.

STANDARD OF REVIEW

Defendants move to dismiss Plaintfftomplaint pursuant to Federal Rule
of Civil Procedure 12(b)(6) and 9(b). On a Rule 12(b)(6) motion to dismiss, the
Court must “assume the veracity ofhdgt plaintiff's] well-pleaded factual
allegations and determine whether the fitiirs entitled to legarelief as a matter
of law.” McCormick v. Miami Uniy.693 F.3d 654, 658 (6th Cir. 2012) (citing
Ashcroft v. Igbal 556 U.S. 662, 679 (2009\ayer v. Mylod 988 F.2d 635, 638

(6th Cir. 1993)).
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ANALYSIS

1. CHOICEOF LAW

Having originally filed their complainh the Northern District of Ohio,
Plaintiff's complaint contains claimsiszd under Ohio state law. Defendant argues
that, under Michigan choice of law jagrudence, Michigan state law should
apply. Defendant asserts that Michigaw Epplies in this diversity case under the
rule articulated irDlmstead v. Anderspd28 Mich. 1 (1986) an8utherland v.
Kennington Truck Serv454 Mich. 274 (1997). Plaintiffs argue that undan
Dusen v. Barrack376 U.S. 612, 639 (1964), Ohio state law should apply because
the Court must apply the law that the Obistrict Court would have applied to the
state law claims.

This case was transferred under 28.0.81404 from the Northern District

of Ohio at the request of the Plaintifigithout objection from the Defendants, in
order to avoid a possible destroctiof complete diversity. [2]. P&an Dusen v.
Barrack theErie doctrine requires that Courts apply the choice of law rules of the
transferor state if a case is transfdrir@to their jurisdiction under §1404. 376 U.S.
612, 639 (1964). In Ohio, the choice of lavlesudictate that “the law of the place
of injury controls unless another juristdan has a more significant relationship to
the lawsuit’ Pilgrim v. Universal Health Card, LLG60 F.3d 943, 946 (6th Cir.

2011), citingMorgan v. Biro Mfg. Cq.15 Ohio St.3d 33974 N.E.2d 286, 289

Page4 of 21



(1984). When deciding which State has thost significant relationship, Ohio
courts consider:
(1) the place of the injury;
(2) the location where the conduetusing the injury took place;
(3) the domicile, residence, ..apk of incorporation, and place of
business of the parties;
(4) the place where the relationshigvieeen the parties ... is located;
(5) any of the factors listed ire§tion 6 of the Restatement (Second)
of Conflict of Laws
Pilgrim v. Universal Health Card, LL360 F.3d 943, 946 (6th Cir. 2011).

In this case, it is clear that Michigatate law should apply. All parties but
one Plaintiff reside or maintain a peiple place of busirss in Michigan, and
therefore any injuries that may have ated were also situated in Michigan. The
alleged acts of harm stemmgi from the violations of contract, i.e. the taking of
clients from Plaintiffs, and misuse of trade secrmttsal, also occurred in
Michigan, as did the underlying relatidmg of the various contracts between
Plaintiffs and Defendants as well as theéividual Defendants’ relationship with
Defendant Care Homé&inally, as Defendants illustein their response brief,
there is little substantive differencetlween the jurisprdence governing the
claims at issue in Ohio amdichigan. Therefore there is no risk of Plaintiffs being
entitled to greater relief if Michigan law &pplicable rather than Ohio state law.

Accordingly, under Ohio choice of law rgleMichigan law should apply in this

case.
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Because Plaintiffs’ complaint contemmatclaims brought under state law, the
Court grants Plaintiffs leave to amend their complaint to reflect the choice of law
decision in the interests of justice. \Mever, the claims that the Court has
dismissed in this complaint are not afied by this limited amendment of the
complaint, because based on the sutegtaf the complaint and the legal
arguments made by Plaintiffs under Micdglaw in the response brief, a valid
claim cannot be stated for the claithat are dismissed under a Michigan law
analysis and any amendment that woufdda this dismissed claims would be
futile based on the facts alleged aghiCare Home in the complaifoman v.
Davis 371 U.S. 178, 182, 83 S. Ct. 2280, 9 L. Ed. 2d 222 (1962).
2. MISAPPROPRIATION OF TRADE SECRETS

Plaintiffs allege that Defendant Cad®me has misappropriated Plaintiffs’
trade secrets, including business practipasing information, customer contacts,
information regarding existing contract#olesale prices, athe specific needs
of each customers. [1 a6@-69]. As part of an ephoyment agreement with LTC
signed by Defendants Mikend Mark Musa, this information was to be kept
confidential for the sole benefit of LTCL-11; 1-12]. The complaint also alleges
that Defendant Care Home was “fully awanf Mark and Mike Musa’s obligations
contained in the APA and Employmentrdgments.” [1 at 35]. Defendant

contends the Plaintiffs have not statedaam for misappropriation of trade secrets
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because they have failed to establish thatinformation at issue qualifies as a
“trade secret” as a matter lafw, and because they do matiege in the complaint
that Defendant Care Home “misappraped” the information in any way.

In Michigan, a claim of misappropriatiari trade secrets has three elements,
“(1) the existence of a trade secre), tfie defendant's acquisition of the trade
secret in confidence; and (3) tefendant's unauthorized use of Rdlytorx,
L.L.C. v. Univ. of Michigan Regentdo. 318151, 2015 WR144800, at *7 (Mich.
Ct. App. May 7, 2015), citingtromback v. New Line Cinen#84 F3d 283, 302
(CA 6, 2004). Tradeexrets are defined as:

(d)... information, including a formula, pattern, compilation, program,
device, method, technique, or presethat is both of the following:

(i)  Derives independent economidw@, actual or potential,
from not being generally known to, and not being readily
ascertainable by proper mesdoy, other persons who can
obtain economic value from its disclosure or use.

(i) Is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

Mich. Comp. Laws Ann. § 445.1902.
Defendant argues that Plaintiffs canstate a claim for misappropriation of
trade secrets because thleged secrets, including camser lists, do not constitute

trade secrets under Michigéaw. Michigan Courts havieeld that customer lists

can be protected under the Michigan @nm Trade Secrets Act (MUSTA) if they
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are detailed information that cannot leadily available through another source,
and thus in some circumstances this loarprotected as trade secrets in a
confidentiality agreementaethem Equip. Co. v. Deere & Cdlo. 05-10113,
2007 WL 2433980, at *18 (E.Mich. Aug. 14, 2007).

In the complaint, Plaintiffs alleghat Defendant Mike and Mark Musa
signed a confidentiality agreement, as pétheir employment contract with LTC
that included a provision that describes thiformation that is considered trade
secrets under the MUSTA claim:

Employee acknowledges that during his employment with LTC he
will come into possession of tradecsets or other confidential and
proprietary information of LTC (all of which will be referred to in this
Agreement as “proprietary infotion”), specifically including,

among other things, the identity of clients and prospective clients of
LTC; client files and detailed infmation concerning client needs and
requirements; proposals desginto meet client needs or
requirements; product designs, dmnags, and specifications, or their
drafts; formulas; pricing, costnd margin information; and other
financial information and recds of LTC. Employee acknowledges
that the foregoing types of proprietary information are highly
confidential to LTC, are valuahlgive a competitive advantage to
LTC, and could not, without greakpense and difficulty, be obtained
or duplicated by others who have not been able to acquire such
information by virtue of employment with LTC.

[1 at §27]. This agreement languagmears to cover exactly the type of
information that Michigan Courts hazensidered to btade secret$See e.qg.
Hayes—Albion v. Kubersk#21 Mich. 170, 182, 36N.W.2d 609, 615 (1984)

(customer lists developed by a forneanployee and information relating to a
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customer’s needs may be consideradérsecrets if the employee is bound by a
confidentiality agreement),aethem Equip. Co. v. Deere & Cblo. 05-10113,
2007 WL 2433980, at *18 (E.D. Mich. Aut4, 2007) (holding same). Since these
types of customer lists can constitute traderets, it is a question of fact whether
the lists and various information weraddy identifiable and thus not trade
secrets, or if they indeate the type of detailed information that is considered to
be protected under MUSTA.

Defendant Care Home alsdeges that the claim fails to state that Plaintiffs’
took any measures to protect the alttgade secrets, a requirement under
Michigan law to qualify as a tradecret. MCL 8445.1902(di)\. However, as
detailed in the confidentiality agreentesrgned by DefendastMike and Mark
Musa at the time of their employment, Il#fs clearly took reasonable efforts to
protect the disputed trade secret mfiation, in fact invoking language from
Michigan MUSTA case law to desioe the information at hand.

Under the MUSTA, misappromtion means either:

(i)  Acquisition of a trade secret ahother by g@erson who knows
or has reason to know thaetlrade secret was acquired by
improper means.

(i)  Disclosure or use of a trade setoof another without express or
implied consent by a person who did 1 or more of the

following:

(A) Used improper means to acquire knowledge of the
trade secret.
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(B) At the time of disclosurer use, knew or had reason
to know that his or her knowledge of the trade secret
was derived from or through a person who had
utilized improper means to acquire it, acquired under
circumstances giving rise to a duty to maintain its
secrecy or limit its use, or derived from or through a
person who owed a duty to the person to maintain its
secrecy or limit its use.

(C) Before a material change bis or her position, knew
or had reason to know thiatwas a trade secret and
that knowledge of it had beequired by accident or
mistake.

Mich. Comp. Laws Ann. § 445.1902(b).

In the complaint, Plaintiffs clearlglleges that Defendant Care Home is
“fully aware of Mark and Mike Musa’sbligations contained in the APA and
Employment Agreements” which encompagéesconfidentialityagreement. [1 at
135]. The complaint also alleges thatf@®welant Laureen Musaiife of Defendant
Mark Musa, owns/operat&efendant Care Home andtlDefendants Mike and
Mark Musa have been frequently obsehat Defendant Catdome, and further
states that they work there. Givdhd this information, the complaint
successfully alleges that Defendant Carend@cquired trade secrets of Plaintiffs
and had reason to know that the sexcvetre in fact improperly acquired.

While Defendant Care Home argues tRktintiffs do not allege any specific

facts that Care Home knew the informatwas acquired by improper means, the

complaint as a whole lays out the cldmn misappropriation of trade secrets, and
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clearly states that Care Home knew about the corfalgy agreements that the
Mark and Mike Musa hadgned, and wrongfully used that information for their
own benefit to secure new clients. Téi@re, Defendant Care Home’s Motion to
Dismiss is denied as to the npgaopriation of trade secrets claim.

3. TORTIOUSINTERFERENCE WITH BUSINESSRELATIONSHIPS CLAIMS

Defendant argues that Plaintiffs’ alas of unfair competition and tortious
interference with business relationships should be dismissed because they are
preempted by MUTSA. Defenda@are Home also arguesattPlaintiffs’ tortious
interference claim must be dismissedfttling to plead facts alleging that Care
Home interfered with thebusiness relationships.

MUTSA contains a preemption prowsi, which states that the “act
displaces conflicting tort, restitutionaryjdother law of this state providing civil
remedies for misappropriation of a trade seciidfield Concession Enterprises,
Inc. v. Areas USA, IncNo. 2:14-CV-12174, 2014 W#211013, at *3 (E.D. Mich.
Aug. 26, 2014), citing Mich. Comp. Laws445.1908(2)(aHowever, MUTSA
does not preempt “other civil remedieatlare not based on misappropriation of a
trade secret.Id, citing MCL 8445.1908(2).

In their tortious interference with bingss claim, Plaintiffs allege that
Defendants Mark and Mike Musa “mafi#dse representations” to Plaintiffs’

customers on behalf of Care Home and fafiged to obtain Plaintiffs’ contracts in
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order to benefit themselves and CHi@ne by using Plaintiffs’ confidential
information that they had access to as a result of being employed by Plaintiffs”
causing Plaintiffs to lose business relatlups and expectancies between Plaintiffs
and their customers. [1 at §57]. Plaintéiéege that all Diendants knew of these
contracts and business relationships aatlttiey intended to use these acts of
tortious interference to improperly interfesgth Plaintiffs’ contracts and business

relationships. [1 at 162-63].

The elements of tortious interfereneéh a business relationship include (1)
“the existence of a valid business relation or expectancy,” (2) “knowledge of the
relationship or expectancy on the pafrthe interferer,” (3) “an intentional
interference inducing or causing a breacltermination of the relationship or
expectancy,” and (4) “resultant damdgehe party whose relationship has been
disrupted.”’Lakeshore Cmty. Hosp., Inc. v. Per12 Mich. App. 396, 401, 538

N.W.2d 24, 27 (1995).

Additionally, tortious interference clais “must allege the intentional doing
of a per se wrongful act or the doingaofawful act with malice and unjustified in
the law for the purpose of invading thentractual rights or business relationship
of another."Bhan v. Battle Creek Health Sy§79 F. App'x 438, 443 (6th Cir.

2014), citingCMI Int'l, Inc. v. Intermet Int'l Corp.251 Mich.App. 125, 131, 649
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N.W.2d 808, 812 (Mich.App.2002To establish that Befendant's conduct lacked
justification and exhibited malice, “the ptaiff must demonstrate, with specificity,
affirmative acts by the defendant tleatrroborate the improper motive of the
interference.’Dalley v. Dykema Gosseft87 Mich. App. 296, 324, 788 N.W.2d

679, 696 (2010).

Defendant contends that Plaintifiave not allegithat Care Home
committed any act, and that the claimeslon the acts of Defendants Mike and
Matt Musa, and thereforedttlaim must be dismisgdagainst Defendant Care
Home. Additionally, Defendant also stateattbven if the complaint alleged that
Care Home committeadn affirmative act, there isothing unlawful about Care
Home taking customers from Plaintiff;iee both companies are engaged in the

retail pharmacy business in Michigan and possess the same customer base.

In the complaint, Plaintiffs do n@iead any specific affirmative act that
Defendant Care Home untiok. While they allege that Care Home had
knowledge of the actions of Defendantskbland Mark Musahey do not allege
that these acts were supported or irsged by Defendant Care Home, or that it
performed any affirmative acts that undes the tortious iterference claim.

Rather, Plaintiffs only state that Deféant Care Home “kne of [Plaintiffs’]
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contracts and business relationships, aqubetancies between Plaintiffs and its

customers.” [1 at {61].

While Plaintiffs allege that they hawatisfied the standard by alleging that
Defendant Care Home actbg and through DefendanMike and Mark Musa,
they fail to cite any cas&hich supports the proposition that the requirements
under Michigan law for a tortious interénce claim can be satisfied by mere
knowledge of the wrongful acts of otheratlmterfere with busess relationships
of a Plaintiff. Plaintiffs here have faileéd plead any affirmative acts on the part of
Defendant Care Home whichlate to the tortious interference with business
relationship claim. Accordingly, this chaiis dismissed as against Defendant Care

Home.

Plaintiffs also bring an unfair competition claim against Defendants. In the
complaint, they allege that “Defendahi@ve engaged in an unlawful conspiracy
which has involved the misappriation of trade secrets, the violation of business
agreements, all designed to unfairly amdawfully compete against Plaintiffs in
the marketplace.” [1 at {7Zplaintiffs further allege that Defendants have enticed
customers “to transfer to Defendant Carertéowith the promise that they will not
have to collect or pay co-pays,” theemmitting a prohibited trade practice to

unfairly compete with Platiffs. [1 at 148].
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The allegations of engaging in theopibited trade practice of promising
that customers would not have tmfl co-pays with respect to the unfair
competition claim are allegations debang “conduct that could be deemed
unethical or unfair irrespective of whethieade secrets are involved” and therefore
this claim is not preempted under MUSTA and should not be dismBaed.Ltd.

v. Am. Axle & Mfg. Holdgins, IncNo. 1:10-CV-450, 2012 WL 2524008, at *13

(W.D. Mich. June 29, 2012).

4. BUSINESSDEFAMATION
Plaintiffs also bring a claim of busess defamation against Defendant Care

Home, alleging in the complaint that “@efdants told Plaintiffs’ customers that,
among other things, Plaintiffs were mooviding proper services and were
charging them too much.” [1 at 180]. Umdi&ichigan law, the four elements of
defamation are:

(1) a false and defamatory statamhconcerning the plaintiff,

(2) an unprivileged communication to a third party,

(3) fault amounting at least to negligence on the part of the publisher,

?A?)deither actionability of the sthent irrespective of special harm

(defamation per se) or the existence of special harm caused by
publication

Ghanam v. Does303 Mich. App. 522, 544, 845 N.W.2d 128, 142 (2014).
Michigan Courts have also held tlfamation claims have a specificity

requirement, and that the complaint muastude recitation that “[w]ho made the
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statement and to whom publication wasdamare included in these requirements”
of the elements of a defamation claidantz Grp., Inc. v. Hangyo. 292954,
2010 WL 4864812, at *5 (Mich. CApp. Nov. 30, 2010), citingtedl v. Quik Pik
Food Storesinc., 133 Mich. App. 583, 589, 349 N.W.2d 529, 532 (1984). In the
complaint at issue, Plaintiffs do not idéy who made the statement or to whom
the statement was made. Thereforefebdant Care Home’s motion to dismiss
Plaintiff's defamation claim is granted.
5. UNJUST ENRICHMENT

Under Michigan law, “[tlhe elements a claim for unjust enrichment are:
(1) receipt of a benefit by the defendant from the plaintiff and (2) an inequity
resulting to plaintiff because of thet@ation of the benefit by defendanBarber
v. SMH (US), InG.202 Mich. App. 366, 375 (1993), citil@umas v. Auto Club
Ins. Ass'n437 Mich. 521, 546, 473 N.W.2d 652 (1991). Defendant argues that
Plaintiffs have not stated a claim becatisecomplaint does not allege any facts to
suggest that Care Home abited any benefit from thgpoods that were allegedly
ordered and received by Daftants and therefore this claim should be dismissed
as to Defendant Care Home.

In the complaint, Plaintiffs alleghat Defendants were unjustly enriched
“by failing and refusing to pay Plainf#f for goods ordered and received by

Defendants and, upon informai and belief, resold by Bendants.” [1 at 791].
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Plaintiffs argues that this expresslyadsgishes a claim for unjust enrichment
because the allegations include all Defenslamthe claim and further assert that
all Defendants, including Care Home, orakasd received these goods and resold
them without paying Plaintiffs.

The Court agrees with Defendant E&tome that this claim should be
dismissed as to Care Home. The complelaims that Defendants were unjustly
enriched in the amount of $1,303,977.38"failing and refusing to pay Plaintiffs
for goods ordered and reeed by Defendants and, uporiormation and belief,
resold by the Defendants.” [1 at §91].eTbomplaint also identifies that these
goods were purchased by ASAP and Mark and Mike Musa from PSI. However, the
complaint fails to adequately allege titsfendant Care Homeas a party to those
agreements, or indeed received amyfipfrom the purchases by the individual
Defendants or ASAP. The mere usdlad term “Defendants” does not
automatically include Care Home, andemithe complaint identifies Defendants
Mark and Mike Musa as the purchasand debt holders of the $1,303,977.38,
there is no indication contained in thenggaint that the separate entity of Care
Home was implicated in any of these gliéons. Therefore, th claim must be

dismissed as to Defendant Care Home.
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6. CONVERSION

In Michigan, common law conversiondgfined as, “any distinct act of
domain wrongfully exerted over anothgy&rsonal property in denial of or
inconsistent with the rights therein.” (Rwod v. J.P. Morgan Chase Bank, NA, 50
F. Supp. 3d 829, 834-35 (E.D. Mich. 2014), quofiogemost Ins. Co. v. Allstate
Ins. Co, 439 Mich. 378, 391, 486 N.W.2d 6(00092). A conversion claim must
plead “an interest in specific, identifiable personaltyettinga v. Agristor Credit
Corp, 686 F.2d 442, 448 (6th Cir. 1982), citiHgnce v. Tittabawassee Boom Co.
70 Mich. 277 (1888). “To support an ext for conversion of money, the
defendant must have an obligation ttura the specific moneentrusted to his
care.”Head v. Phillips CampeBales & Rental, Inc234 Mich.App. 94, 111
(1999). “[T]he defendant must hawbtained the money without the owner's
consent to the creation of a debtor and creditor relationddipt’112.

In the complaint, Plaintiffs do not pleathy facts to establish that Defendant
Care Home had any obligation to retamy of the alleged “funds, assets and
opportunities” that Plaintiffs lost fra its loss of business from customers and
clients that allegedly modeto Defendant Carldome. There are no allegations in
the complaint that Defendant Care Homeranteracted with Plaintiffs, had any

type of relationship with Plaintiffs or vabd have had any oblggion to return any
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unspecified “funds, assets and opportesitithat they gained by retaining ex-
customers from Plaintiffs.

With respect to the alleged conversiof “opportunities,” Michigan law
states that to plead aliwhclaim for conversion of intangible property, the
intangible rights must be “merged in,identified with, some document or other
tangible property.Jason J. Armstrong, D.B., P.C. v. O'HareNo. 308635, 2014
WL 1614474, at *5 (Mich. CtApp. Apr. 22, 2014). In #a complaint at bar, the
undefined and vaguepportunities” enumerated the conversion claim clearly
have no “solid, identifiable, intellectubhse...capable of being exclusively owned
and possessedd at *6. Moreover, the convam claim surrounding “assets”
does not concern any specifidentifiable property.Lettinga 686 F.2d at 448.
Therefore, Defendant Care kie’s Motion to Dismiss as to the conversion claim
Is granted.

7. CONSPIRACY

Under Michigan law, “[a] civil conspacy is a combination of two or more
persons, by some concerted action, taagdish a criminal or unlawful purpose,
or to accomplish a lawful purpobg criminal or unlawful meansAdvocacy Org.
for Patients & Providers v. Auto Club Ins. As257 Mich. App. 365, 384, 670
N.W.2d 569, 580 (2003), aff'd, 472 Mic@l, 693 N.W.2d 358 (2005). In their

complaint, Plaintiffs allege that “Defenala entered into an agreement to conspire
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to unlawfully divert and misappropriate the assets and business opportunities of
Plaintiffs.” [1 at 1113].

Defendant Care Home arguthat Plaintiffs have nadequately alleged that
it worked in concerted action with thedividual Defendants to conspire against
Plaintiffs. Plaintiffs assert that they\eadequately allegeadconspiracy claim,
based on their allegations in the complaidwever, Plaintiffs merely point to
bare boned allegations that amount to no ntloa@ a recital ofhe elements of the
claim, including “Defendants enteredoran agreement to conspire...” and
“Defendants acted in furtherance of thegreement to conspire...” [1 at §113-14].
There are no facts allegedany part of the complatinio support a claim of
conspiracy against Care Home. These atlega are no more than restatement of a
legal conclusion and do nestablish any supporting specific facts to uphold the
allegations that Defendant Care Hom&ddo conspire. Therefore they do not
support a claim of conspiracgee Cyborowski v. Ennebto. 08-13736-BC, 2009
WL 1658181, at *7 (E.DMich. June 11, 2009).

CONCLUSION

Defendant Care Home fdea Motion to Dismiss the complaint in its entirety
as against Care Home. The Cognants in part and denies in part this motion. The
Court grants this motion as to the claiaigortious interfeence with business

relationships, defamation, unjust ennoént, conversion and conspiracy and
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denies to as to the claims of nppaopriation of trade secrets and unfair
competition. Additionally, the Court findsahMichigan law applies to this case
and Plaintiffs are given leave to and their complaint to reflect that
determination. However, given the factieged in the complaint, it would be futile
to grant Plaintiffs leave to amend anytlogé claims dismissed this order as to
Care Home, and therefore those claimmam dismissed as against Defendant
Care Home.

IT ISORDERED that Defendant Care Homet4otion to Dismiss [16] is
GRANTED in part, dismissing Plaintiffs’ claims of tortious interference with
business relationships, defamation, ungrgichment, conversion and conspiracy
against Defendant Care Home, &ENIED in part as to Plaintiffs’ claims of
misappropriation of trade secrets andair competition against Defendant Care
Home.

IT ISFURTHER ORDERED that Plaintiffs are granted leave to amend the

complaint to reflect the Court’s determirma that Michigan state law applies in

this case.
SO ORDERED
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: February 27, 2017 Senidnited States District Judge
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