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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DAVID BAHORSKI, and
CHRISTOPHER L. GARNER,

Plaintiffs, Case N0.16cv-12305
V. District Judge Marianne O. Battani
CITY OF EASTPOINTE, Magistrate Judge Mona K. Majzoub

MARY VAN HAAREN,
JOHN DOE BUILDING OFFICIALS,
and JANE DOE BUILDING OFFICIALS,

Defendants.
/

OPINION AND ORDER REGARDING DEFENDANTS' M OTION TO COMPEL [26],
PLAINTIFES’ MOTION TO COMPEL [34], AND MOTIONS TO QUASH OF
GARNER PROPERTIES [15] AND SUMMIT CONSULTING [16]

This matter comes before the Court Dafendants’Motion to Compel docket no. B)
and Plaintiff’'s Motion to Compel (docket no. 34)he patiesfiled Joint Statemestof Resolved
and Unresolved Issues regarding both motions. (Docket3®43) In addition, norparties
Garner Properties & Management, LLC and Summit Consulting Services, atit féed a
Motion to Quash a subpoena served on them by Defendants. (Docket nos. 15, 16.)

All four motions were referretb the undersigned pursuant to 28 U.S.C. § 636(b)(1)(A)
(Docket n®. 18, Z, 358) The Court has reviewed the pleadiregsd dispenses with oral
argument pursuant to Eastern District of Michigan Local Rule 7.1(f)(2).

l. BACKGROUND
Plaintiffs David Bahorski and Christopher L. Garmaovide services to owners of

residential propertjocatedin the City of Eastpointe, Michigan. The Parties dispute the precise
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nature of the services provided, as well as Plainitfésinections to intermediary entiti€arner
Properties & Management, LLC' GPM’) and Summit Consulting Services, LLCSCS).
Plaintiffs contend that Defendants wrongfully charged them with vioktidi$ection 1646 of
theEastpointe Code of Ordinances, which provides as follows.
No person shall hereafter allow to be occupied, or rented or let to another person
for occupancy, any dwelling unit, rooming unit, sintenily dwelling, two
family dwelling, multifamily dwelling, boardinghouse, roominghouse,
lodginghouse, tourist house or hotel, which premises are intended for occupancy
as a residential rental property within the city, for which a registration stateme

has not been properly made and fileith the building department of the city and
for which a license has not been issued by thigling department of the city.

Plaintiffs allege that Defendants filed such charges in violation of the [Eatite
Amendment, Fourth Amendment, and First Amendment to the U.S. Constitution, and that such
charges amount to malicious prosecution, abuse of process, unjust enrichment, andodefamat
under Michigan law.Plaintiffs seek injunctive relief and money damages. In addition, Plaintiffs
purport to represera class of similarly situated individuadho (1) “do not own real property in
the City of Eastpointe who have been charged criminally instead of the owners of reglyprope
who have allegedly violated the City’s codes and ordindnaed who (2) “do notown real
property in the City of Eastpointe who suffered malicious prosecution or abuses of ptabess
hands of the City of Eastpointe whose criminal charges relatédiliding code enforcement
were dismissed byolle prosequl

Plaintiffs sought a preliminary injunction in order to preclude Defendants igsuing
criminal violations to norowners of rental properties. (Docket no. 11.) In support, Plaintiffs
contended that they do not own or personally manage any properiest sabherentathousing
ordinances, and thatt‘is unconstitutional to attempt to hold an employee or agent responsible
for the acts of a corporate entity.Plaintiffs accuse Defendants of implementing a policy of

“vicarious criminal liability” by charging Plaintiffs in a personal capadibr violations by
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owners and/or corporate property managers. In addition, Plaintiffs dssgreven assuming
that the ordinances apply to them in an individual capacity, Defendants lacked probabléoca
beliewe that Plaintiffs violated the ordinances.

Defendants opposed Plaintiffenotion, and contended that Plaintiffs signed housing
registration applications in an individual capacity and thereby agreed to tdidide for
violations of the subject ordinances on behalf of the property owneraddition, Defendants
guestioned wheth&PM andSCSwere legitimatey independenfrom Plaintiffs.

On June 1, 2017, the Court held a hearing regarding Plaintiffs’ motiompralnainarily
enjoined Defendantsfrom prosecution of criminal charges under the City of Eastpointe’s
Residential Rental Housing Ordinance against Plaintiffs in their individualcit@sa for
violations arising from properties for which Plaintiffs are not individuallyidied as “owner”
ard/or “agent.” In so holding, the Court preliminarily held th&tPlaintiffs were tmere
employees or contractors of the corporafeplicanfs], then they cannot be individually
charged. (Docket 29, p. 42.)

On June 9, 2017, Defendants filed a motion to compel Plaintiffs to respond to
Defendants’ first interrogatories and document reque@cket no. 26.) On June 30, 2017
Plaintiffs filed a motion to compel Defendants to respond to Plaintiffs’ imgiguests. (Docket
no. 34.) The Parties disputé¢ relevance and proportionality of each other’s discovery requests.
In addition, norpartiesGPM and SCSfiled motions to quash subpoensarved on them by
Defendants. (Docket nos. 15, 16.)

Il. GOVERNING LAW
The scope of discovery under the Federal Rules of Civil Procedure is traditionédly qui

broad. Lewis v. ACB Bus. Serysl35 F.3d 389, 402 (6th Cir. 1998)Parties may obtain



discovery regarding any nonprivileged matter that is relevant to anyspeldim or defense and
proportional to the needs of the case, considering the importance of the isstes an the
action, the amount in controversy, the parties’ relative access to relevantatibornthe parties’
resources, the importance of the discovery in resolving the issues, and whether theoburde
expense of the proposed discovery outweighs its likely benefit. Fed. R. Civ. P. 26. liglormat
within this scope of discovery need not be admissible in evidence to be discoveldble.
“Although a [party] should not be denied access to information necessary to establihnher c
neither may a [party] be permitted to ‘go fishing,” and a trial court retainsetien to determine
that a discovery request is too broad and oppressiSeperior Prod. Pship v. Gordon Auto
Body Parts Cq. 784 F.3d 311, 3201 (6th Cir. 2015) (citingSurles ex rel. Johnson v.
Greyhound Lines, Inc474 F.3d 288, 305 (6th Cir. 2007)).

Rules 33 and 34 allow a party to serve interrogatories and requests for gnodifcti
documents on an opposing party. Fed. R. Civ. P. 33, 34. A party receiving these types of
discovery requests has thirty days to respond with answers or objections. Fed. R. Civ. P.
33(b)(2), 34(b)(2)(A). Rule 30 allows a party to conduct a deposition of any person without
leave of court, subject to certain exceptions. Fed. R. Civ. P. 30(dj(1he party receiving
discovery requests under Rules 33 or 34 fails to respond properiy,the person whose
deposition is sought under Rule 30 fails to properly comply with the rule, Rule 37 provides the
party who sent the discovery the means to file a motion to compel. Fed. R. Civ. B)371{a)
court grants a Rule 37 motion to compel, or if discovery is received after a Rule i8r mot
filed, then the court must award reasonable expenses and attorney’s fees to Sefusymanty,

unless the successful party did not confer in good faith before the motion, the oppasitsg pa



position was substantially justified, or other circumstances would make&aad anjust. Fed. R.
Civ. P. 37(a)(5)(A).

Federal Rule of Civil Procedure 45 governs subpoenas and provides that the court must,
upon motion, quash or modify a subpoena if the subpoena fails to allow a reasonable time to
comply, requires a neparty to travel more than 100 miles, requires disclosure of privileged or
protected materials, or subjects a person to undue burden. Fed. R. Civ. P. 45(d){3)A).
court may quash or modify the subpoena if it requinessubpoenaed entity thsclosea trade
secret or other confidential research, development, or commercial informiation
1. ANALYSIS

This matter is before the Court on four discovery motions: Defendants’ motiomfzeto
(docket no. 26); Plainti motion to compel (docket no. 345PM's motion to quash (docket
no. 15) andSCSs motion to quash (docket no. 16). The Court will address each motion in turn
below.

A. Defendants’ Motion to Compel [26]

Defendants’ motion to compel presents nine issues covering thirty four separate
discovery requests. (Docket no. 39.) The Parties resolved one issue, with ®lstiptiffating
that they do not allege lost wagesl@stincome damage leading Defendants to withdraw their
Request to Produce no. 11. The remaining issues will be addressed below.

1. Plaintiffs’ Social Security Numbers
(Interrogatory no. 1)

Defendants seek to compel Plaintiffs to disclose their Social Security munmlintiffs
provided the last four digits of their Social Security numbers and object tod2efes’ request to
compel the entire numbers. On review of the pleadings, Defendaih to advance any

explanation for the alleged relevance of PlaintifBgcial Security numbers, instead simply



asserting that such information “falls within the scope of discovery.” (Docke2@op. 1.)
Absent a more reasoned argument regardiagedlevance of Plaintiffs’ Social Security numbers,
the Court has no basis to compel Plaintiffs to produce such information.

2. Information regarding SCS ar@PM
(Interrogatory no. 4, Requests to Produce nos. 3, 6, 7)

Defendants request various information regardd@S and GPM. Plaintiffs object to
producing such information, asserting thté‘companies are not parties to this case .and
Plaintiffs are parties only in theindividual, and not their representative, capacitiegdocket
no. 39, p. 2.) Defendants contend that information regai@@®g§and GPM is relevant to (1)
“the asserted separation between” Plaintiffs and the LLCs associated witlaridetm (2)the
LLCs’ compliance or noncompliance with Eastpointe ordinances.

Under the circumstances of this case, Plaintiffs’ basis for opposing Datehdajuests
regarding GPM and SCS—that those companies are separate and independent corporate
entities—does not withstand scrutiny. Information regarding those compasigslezant
precisely because Plaintiffs claim that they are separate entities.

In their complaint, Plaintiffs allege th&@efendants unlawfully charged Bahorski and
Garnerin their individual capacities because the person “that actually violatectdsr. . . is
typically a corporate entity.” (Docket no. 1, § 35.) In their motion for prelimimamnction,
Plaintiffs further contend that “it is unconstitutional to attempt to hold an amelor agent
responsible for the acts of a corporate entity.” (Docket no. 11, p. 13.) Duringdhadhon
Plaintiffs’ motion, the Parties raised the issue of whe@ieM andSCSwere separate corporate
entities, with Counsel forl&intiffs assertinghat “David Bahorskindividually and Christopher
Garner individually have noontractual or legal obligation to these propenigstsoever” and

that Plaintiffs ‘lon’t manage the propertiés.(Docket no. 29, p. 9.) The Court ultimbte



granted Plaintiffs’ motiorior preliminary injunction, reasoning that Plaintiffs had a likelihood of
success on the merits becadfe in fact, as plaintiffs] argug¢] they are mere employees or
contractors of the corporaggplicant then they cannot be individually chargjefld. at 42.) In
so holding, the Court plainly anticipated Defendants’ challenge to the corporatiiadeof
GPMandSCS

Defendants’ seek information regarding the ownership, operating agreenaents
management contractd SCSandGPM. In light of the issues addressed above, such discovery
is relevant and proportional to the needs of the cdsethe extent that Plaintiffslearly attest
that they have produced all responsive material in their possesglaontrol, the Qurt will not
compel any additional production.

3. Employment Records and Income Tax Records
(Requests to Produce nos. 4, 12, 13, 14)

Defendants requesRlaintiffs’ previous employment records, employmagtreements,
wage records, pay stubs, 1099s ane?$Vas well as authorizations for the release of such
records from Plaintiffs’ employers. Plaintiffs contetitht such information lacks relevance
becausehey do not clainlost wages or lost income

Because Plaintiffs have stipulated that they do not seek lost wages or lost incoime, muc
of the material requested by Defendants is rendered irrelevant. The Cbhumbtwcompel
Plaintiffs to produce previous employment records, previous employment agreeonemégje
records and pay stubs from previous employers. Howma@otds regarding Plaintiffs’ work for
GPM and SCS areelevant to the issue of wheth8PM andSCSare separate and independent
corporate entities. Accordingly, the Cowvill order Plaintiffs to produce wage records, pay

stubs, 1099s and/or W-2s associated with their wortfavl andSCS



4. Residential Rental Property Registration Applications
(Requests to Produce nos. 8, 9)

Defendants seek rentadoperty registration applicatiopsepared by PlaintiffsPlaintiffs
object to this request, contending that Plaintiffs in their individual capaditd not prepare any
such applications Plaintiffs further assert that Defendants should be in possession of any
applications filed with ie City of Eastpointe, rendering the requests duplicative and unduly
burdensome in violation of Fed. R. Civ. P. 26(b)(2)(C)(i).

Because Defendants fail to explain why they are not already in possessiotenélsa
filed with the City of Eastpointe or tescribe any additional relevance attributable to the fact of
Plaintiffs’ possession of such material, Defendants’ requests for th&raggrs applications are
unreasonably cumulative and unduly burdensome. Accordingly, the Court will not compel
Plainiffs to produce the requested applications.

5. Itemization of Damages
(Interrogatory no. 8, Requests to Produce nos1%)

Defendants seagkformation and records regarding Plaintiffs’ damages, including records
of fines and fees paid to Defendants. Plaintiffs assert that they are not @sgssof such
material, and are seeking records from th® B&trict Court. Plaintiffs further submit that Mr.
Garner has provided all responsive records in his possession.

Because Plaintiffattest that thego not possesthe information sought bipefendants
the Court must deny Defendants’ requests. Although Defendeagsnablyontend that “[i{ is
the Plaintiffs’ duty and burden to identify and cofoavard with evidence of any damages they
claim,” any failure by Plaintiffs to prove their damages can be addressed at the dispositive

motion stage of this case.



6. Prior Litigation Records
(Request to Produce no. 20)

Defendants seek records regarding Plaintiffs’ involvement in “any dtigation than
the present matter.” Plaintiffs contend that this request is overly bnobdrauly burdensome,
and that theecordsDefendants seek are publicly available.

In Interrogatory no. 2, Defendants reaested that Plaintiffs provide information
regarding anyglaims made or lawsuits filed by Plaintiffs, including

the names of the parties involved, the dates upon whichlaira or Complaint

was filed, the Court in which each action was preparedcdise number and

caption of the litigation, and the status and/or result of that ctairfawsuit,

including any disposition, judgment, settlement or reward andah&e of every
injury and damage you sustained.

(Docket no. 2&2, p. 17; docket no. 28, p. 16.) Plaintiff Bahorski responded that he was “not
awareof any such claims.” (Docket no.-26 p. 17.) Plaintiff Garner disclosed the existence of
one prior lawsui#t—Lawrence M.Garner et alvs. City of Roseille et al—and provided the case
number, filing date, venue, and a summary of its resolution. (Docket n8, @6 16.)
Defendants do not seek to compel any additional response to Interrogatory nSeéRodket

no. 39, Joint Statement of Resolved and Unresolved Issues Regarding Defeladiots’ to
Compel.)

Defendants’ Request to Produne. 20 seeks production otdpies of any and all
records, documents, pleadings, writings, recordingsomespondence of any kind identifying
[Plaintiffs’] involvement in any othditigation than the present matter(Docket no. 26, p. 9.)
Plaintiff Bahorski states that he “is not in possession of any documents relative to thi.teque
(Docket no. 262, p. 26.) Plaintiff Garner objects to the request as “overly broad and unduly

burdensomg asserts that the request “seeksnfidential attornexglient information and



attorney work product,” and contends th&tefendant can access all publies through the
PACER systeni. (Docket no. 26-3, p. 24.)

Defendants contend that the records requested “are relevant and subject to discovery,
that “Plaintiffs have personal knowledge of their own prior litigation and are in thepbsgton
to identify and produce the requested documeértsd that PACER covers only théederal
courts and does not include state courts, many of which have not a@dgiterdnic filing”
(Docket no. 39, p. 6.)

As set forth above, parties may obtain discovery regarding any nonprivilegiéel that
is relevant to any party’s claim or defense and proportional to the neduasaase Fed. R. Civ.

P. 26. Because Plaintiff Garner’s prior action against the City of Rosevilleve/alaims
similar to those asserted by Plaintiffs in the present matter, documents from éwill&astion
are relevant to this case.

With regard to Plaintiffs’ contentiothat the request is unduly burdensome, Rule 26
provides that the court must limit the extent of discovery if it determines that the mategial so
“can be obtained from some other source that is more convenient, less burdensome, or less
expensive.” Id. Plaintiffs assert that material regarding the Roseville case is publicly dgailab
through PACER.Because Defendants are able to use PACER to obtain the padicalanents
sought, therequested material cdme obtained from a source that is less burdensome than
production by Plaintiffs. However, Plaintiffs should produce any materiadrdey the
Roseville case that was not filed on PACER, subject to assertion of applxrakleges via
privilege log.

Finally, to the extent that the scope of Rest to Produce no. 20 exceeds the scope of

Interrogatory no. 12 by virtue of the fact that the latter is limited to cases inibgtBthintiffs,
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Plaintiffs areorderedto identify any legal proceedings in which they have been involved,
including the filing date, case number, and venue, and to produce any related documargs that
not publicly available, subject to assertion of applicable privileges via prividgge

7. Particularized Allegations
(Interrogatories nos. 13-19,dQuess$ to Produce nos. 22-26, 29-31)

Defendants request the Court to compel Plaintiffptovide additional information
regarding the allegations in their complaint, including that Defendants violatediff3farights
under the U.S. Constitution. Plaintiffs contend that theye fully responded to these requests
and object to the requests to the extent that Defendants seek legal analyly fratmesses.

The Court observes that Plaintiffsave madea good faith effort to respond to
Defendants requests For example, riterrogatory no. 13 requests Plaintiffs to provide the
following information:

(a) ldentify each due process right which you claim was violdtgdthe
Residential Housing Ordinance.

(b) Identify by name, address and telephone number each pensoyouclaim
violated your Fourteenth Amendment guecess rights.

(c) Identify with specificity each act, action and occurreattabutable to each
individual which you claim violates youfourteenth Amendment due process
rights.

(d) Identify with specificityeach paragraph, element and/or applicatiorihef
Residential Housing Ordinance which you claim violates the proxess
provisions of the Fourteenth Amendment.

(Docket no. 263, p. 17.) Plaintiffs objected to the request to the extent that it “seekgal |
opinion from a layperson” and added thdistovery is ongoing in this case which may result in
additional informationrelative to these responses.ld.(at 18.) Subject to these objections,
Plaintiffs stated thatthe City unconstitutionallycharge [Plaintiffs] with charges related to
criminal conduct of owners/operators of investnreal estate in the City of Eastpointe without

proper notice, in violation of their owsrdinances, and without probable catisgd.) Plaintiffs
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asserted that “The City of Eastpoindary Van Haaren; Debra Shultz, and potentially other
unknown actors on behalf of the City of Eastpointe” violated their Fourteenth Amendgiest ri
by “charging[Plaintiffs] with criminal activity without notice, withut probable cause, and in
violation of their own ordinances for the sole purpose of trying to extract fines esttdm
[Plaintiffs] to do so” (Id.) Plaintiffs responded similarly to Defendants’ Interrogatories
regarding alleged violations of the Fourth Amendment (Interrogatory no. dd) Fast
Amendment (Interrogatory no. 15), asgthted particularized allegations with respect to their
claims of municipal liability (Interrogatory no. 16), abuse of procesterflogatory no. 17),
unjust enrichment (Interrogatory no. 18), and defamation (Interrogatory no. 19). In addition,
Plaintiffs attested that “[tle specificity sought bipefendanis] cannot be provided at this time
as the documents that support this responsearee exclusive possession of tR&intiff [sic,
Defendantsht this time’. (Docket no. 26-2, p. 20.)

With respect to the requests for productibefendants seekcopies of all documents,
records and materials, audio, vid@hotographs, drawings, recordings and depictions of every
kind and nature which evideng®ur claims that the Residential Housing Ordinance violates
your due process rights” and/dahat any individual employed by the City of Eastpointe violated
your due processghts” (Docket no. 263, pp. 19, 20.)Defendand make similar requests for
production regarding the other counts of Plaintiffs’ complaitd. at 2231.)

Plaintiffs objected to these requests as overly broad and unduly burdensome, ied asse
that “the requested documents are likely in the possession 88thdistrictCourt” and/or “in
the exclusive possession of the Defendarftd. at 19, 20, 22; docket no. Z5 pp 21, 22.) In
addition, Plaintiff Garner &ttached whatlocuments are currently in his possessiand/or

attested that he “has soch documents.” (Docket no. 26-3, pp. 22-31.)
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As addressed above, these requests seek to compel Plaintiffs to produce information tha
they claim not to possessr @laim to have already producedlhe Court cannot reasonably
compel Plaintiffs to producaformation they claim not to possess, or compel Plaintiffs, who are
lay persons, to respond with legal conclusioktowever, similar to Plaintiff Garner, Plaintiff
Bahorskiis orderedoroduce all responsive materials in his possession or controlest @t he
IS not in possession or control of responsive documents.

8. Discovery Concerning Class Certification
(Interrogatory no. 20, Requests to Produce nos. 33, 34)

Defendant moved to compel Plaintiffs to produce additional information regétbi
attempt to certify a class of similarly situated individuals. However, Dafgntbw asserts that
“at the hearing on Plaintiffs’ Motiorior Preliminary Injunction, the Court indicated that
litigation of class certificationissues would be deferredntil resolution of the merits of
Plaintiffs’ claims’ (Docket no. 39, p. 10.)

When Plaintiffs raised the prospect of filing a motion for class cetiicathe Court
responded as follows:

You know, you could file a motion foeclass ceftfication] but my inclination

right now is that we need fod out what the answer is here on these two because

it is going to apply to everybody else, so I'm not barring you flomg that but |

don't know that’im going to entertain thigntil this case is-until the motions are
heard, the dispositive motion.

(Docket no. 29, p. 45.)In addition, the Court expressed a desiredget‘to the merits of the
case.”(ld.) Ultimately, the Court opened discovery until November 30, 2017 and imposed a
dispositive motion filing deadline of January 10, 2018L.) (

Although the Court did not expressly postpone discovery regarding class céetifitia¢
desire to address dispositive motions prior to class certification strongfests that judicial

economy favors such a limitation on the scope of discovery. The Court must determine whethe
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discovery is “proportional to the needs of the case” considering factors suttte asiportance
of the discovery in resolving the issues” dwhetherthe burden or expense of theoposed
discovery outweighs its likely benefit.” Fed. R. Civ. P. 26(b)(Djscovery concerning class
certification will impose a gbstantial burden otihe parties And because information regarding
the putative class is not relevant unless Plaintiffs themselves possésshaabs, thebourdenof
such discovery at this stage of the case outvgetghenefit

Accordingly, the Court will postpone discovery regagdiclasscertification until after
resolution of dispositive motions.

B. Plaintiffs’ Motion to Compel [34]

Plaintiffs request the Court to compel Defendants to respondgixorequests for
production (Docket no. 43.) Thérst five requests eancern Plaitiffs’ efforts to certify a class
of similarly situated individuals. Defendants object to each request on the sasietbasi
discovery regarding class certification should be postponed until after resolutiospositve
motions. Accordingly, these five requests will be discussed together below.

1. Discovery Concerning Class Certification
(Request to Produce nos. 1-5)

Plaintiffs request the Court to compel Defendants to produce material regaotiemgial
members of a class of similarly situated individuals, including, for examplet af liental
properties in Eastpointe and a list of fines assessed against thpsgipso For the reasons set
forth above, the burden of such discovetythe present stage of the gamatweighs its benefit.
Discovery regarding the putative class of similarly situated individugi®stponeduntil after

resolution of dispositive motions.
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2. All Other Documents and Things
(Request to Produce no. 12)

Plaintiffs’ Request for Production no. 12 seeks “a copy of all documents, eleathpni
stored information, and tangible things in [Defendants’] possession related tdighison.”
Defendants objecto this request as overly broadnddy burdensome and not reasonably
tailored to the facts or circumstances of the present litigation.

As observed by Defendants, this request is remarkably-epged It is unclear how
Defendantscould comply with a request for everything “related to this litigationthe Court
retains discretion to determine that a discovery request is too broad and opprS&sgieeor
Prod. P’ship 784 F.3d aB21 Request no. 12 is overly broad, and Plaintiffs’ motion to compel
a responses denied.

C. GPM and SCSMotions to Quash [15, 16]

In April of 2017, Defendants subpoena&PM and SCS in an effort to obtain
information directly from thse entities The companies filed motianto quash Defendants’
subpoenascontending that the requests are unduly burdensome, and seek information that is
irrelevant and/or proprietary. (Docket nos. 15, 16hHe Court will address these objections in
general beforapplyingthem to Defendants’ particular requests

1. Relevance

GPM andSCScontend thaDefendantsSubpoenaeeks documents that amet relevant
to the underlying cause of action. For exam@BM asserts thatDefendant’'s subpoena seeks
information that purports to continue to tie a relationship between the individual i aamiil
the corporate entities that they work-fean argument the court implicitly rejected in its ruling

on the preliminary injunction motiait (Docket no. 23, p. 3.)
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Defendants challenge this assertion, observing Rtaintiffs have made inconsistent
statementsregarding theirrespective relationships withGPM and SCS For example,
Defendants submithat Plaintiff Bahorski has claimed to be both ‘@mployee” and a
“independent contractor” @CS (Docket no. 21, p. 4.)

As addressed above, Plaintiffassertionof independence frorsCS and GPM places
those entities’ corporate existesaguarely at issueThe Court’s determination that Plaintiffs
have a likehood of prevailing on certain issues does not foreclose discovery regarding those
issues. In addition, the agreements between SCS/GPM and property ewinhrsh likely set
forth the scope of SCS’s and GRMesponsibilities—are relevant to Plaintiffs’ caention that
ordinance violationsnust be directed against the property owners, as opposed to the property
managers and/or their agents. Accordingly, the objections based on relevanitecartermerit.

2. Proprietary Nature

The subpoenaed entities contend that Defendants request “proprietary” tidarma
regarding, for example, management contracts bet@dv/SCSand property ownersGPM
and SCSassert that “[tlhe details of the private contracts between those partieothre b
irrelevant and contain proprietary information in the form of client inforonaéind the form and
substance of the contract itself.” However, GPM and SCS fail to develop thisoassé&ior
example the motions to quash contain no reasoning regattdm@xtent to whiclthe requested
information is known to competitors of GPM and S@% extent ofmeasures taken bijne
companiesto guardthe secrecy ofsuch information, or thevalue of suchinformation to the
companiesandtheir competitos. SeeDow Corning & Corp v. Jie Xiap283FRD 353 (E.D.
Mich, 2012)(reciting the factors used under Michigan law to determine whether a e s
exists). To the extent thaBCS and GPM treat their clients’ identities as confidential, such

information may beedacted in the materials produced to Defendants.
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3. Undue Burden

SCSand GPM contend that Defendants’ requests are uruuiyersome to the extent
the requests seek materials in Defendgmissession(Docket no. 16, p. 2.Pefendants fail to
address tis assertion in any meaningful way. Although Defendants submit that “production of
[SCS’s and GPM’s] property management files, from entities engaged in thedsusimeoperty
management, isot ‘unduly burdensomeas defined by layw Defendants advanaeo rational
argument to counter subpoenaed entities’ assertion that much of the requested shatdd be
in Defendants’ possession. Accordingly, as addressed below, the Court will upholdobjttti
duplicative requests for material submitted tofddelants and/orequests forommunications
with Defendants.

4, Application to Defendants’ RequestsGPM

As an initial matter, the Court observes that GPM claims to have fufppmedsd (either
by producing all materials in its possession or by claimingopbssess responsive materials) to
ten out of Defendants’ thirteen requests. (Docket ne3.23 The Court will address the
remaining objections below.

GPM’s objections to Defendants’ request for records of payments to PlaiatiffeG
(Requests d(ii)d(iv), and e) are denied. Such material is relevant, and GPM fails to establish
that the information is proprietary, privileged or protected.

GPM’s objection to Defendants’ request for GPM’s operating agreemergadfan) is
denied. The agreements are relevant to Plaintiff Garner’'s assertion ofnddepe from GPM,
and GPM fails to establish that the information is proprietary, privileggdotected.

5. Application to Defendants’ Requests to SCS

In contrast to GPM, SCS maintains its objectionsaohof Defendants’ requestsAs set

forth below, the Court will uphold certain objections and reject others.
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SCS contends that Defendants’ requests for materials submitiefendants (Requests
a, h, i, ], k) are unduly burdensome. For the reasons set forth above, the Court upholds SCS’s
objections to duplicative requests for material submitted to Defendagitsra&sommunications
with Defendants.

SCS objects to Defendants’ requests for management contracts between SCS and
property owners (Request b) as well as records of charges to property owrigrssfand fees
associated with the rental properties (Request m). The requested materiakdevant to
Plaintiffs’ contention that ordinance violations must be directed against the propemtys, as
opposed to the property managers and/or their agextsordingly, SCS’s objections to these
requests are denied.

SCS objects to producing documents regarding Plaintiff Bahorski's relationship wit
SCS, including invoices for services (Requests d, f), contracts between BahutsECS
(Request e), and payroll records (Request g). As discussed above, the relationgtem bet
Bahorski and SCS is at issue in this matter, and materials that pertain to tiee afativat
relationship are relevant. Moreover, SCS fails to demonstrate that thesetgeseek
proprietary information or impose an undue burden. Accordingly, SCS’s objections to these
requests are denied.

Finally SCS’s objection to Defendants’ request for SCS’s operatingragrés (Request
n) is denied. The agreements are relevant to Plaintiff Bahorski'siassgrindependence from

SCS, and SCS faite establish that the information is proprietary, privileged or protected.
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IV.  CONCLUSION

IT IS THEREFORE ORDERED that Defendants Motion to Compel [26] is
GRANTED IN PART, and DENIED IN PART as set forth in this order Plaintiffs will
respond accordingly within 21 days of this Order.

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Compel [34] IBENIED.

IT IS FURTHER ORDERED that motions to quash filed by ngarties Summit
Consulting Services, LLEL6] and Garner Property & ManagenebLC [15] are GRANTED
IN PART, andDENIED IN PART as set forth in this ordeiSummit Consulting Services, LLC
and Garner Properties & Management, LLC shall respond accordingly within 2lofd#yis

Order.

NOTICE TO THE PARTIES

Pursuant to Fed. R. Civ. P. 72(a), the parties have a period of fourteen days from the date
of this Order within which to file any written appeal to the District Judge as m@gimissible

under 28 U.S.C. 8§ 636(b)(2).

Dated: November 14, 2017 s/ Mona K. Majzoub
MONA K. MAJZOUB
UNITED STATES MAGISTRATE JUDGE

PROOF OF SERVICE

| hereby certify that a copy of this Opinion and Order was served equmsel ofrecord
on this date.

Dated:November 14, 2017 s/Leanne Hosking
Case Manager
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