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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
CURTIS LEACHMAN, #723742,
Petitioner, Civil Action No. 16-CV-12417
VS. HON. BERNARD A. FRIEDMAN
THOMAS WINN,

Respondent,
/

AMENDED OPINION AND ORDER VACATI NG THE COURT'S DECEMBER 14, 2017,
OPINION AND ORDER AND JUDGMENT, DENYING THE PETITION FOR A WRIT
OF HABEAS CORPUS, DECLINING TO ISSUE A CERTIFICATE OF
APPEALABILITY, AND DENY ING LEAVE TO APPEAL IN FORMA PAUPERIS

This matter is before the Court on petitioheachman’s pro se petition for writ of
habeas corpus filed under 28 U.S.C. § 2254 tiBwedr challenges hisoavictions for second-
degree murder, Mich. Comp. Laws § 750.317, amd/irey a weapon with unlawful intent, Mich.
Comp. Laws 8§ 750.226. For the followingasons, the petition is denied.

l. BACKGROUND

Petitioner was originally charged withdt-degree murder and carrying a weapon
with unlawful intent. Following a juy trial in the Isabella CountCircuit Court, petitioner was
convicted of the lesser-included offense of second-degree murder and of the charged weapons
offense.This Court recites verbatim the relevant facts relied upon by the Michigan Court of

Appeals, which are presumed correct on habeadsw pursuant to 28 U.S.C. § 2254(e)(1):
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|. STATEMENT OF FACTS
A. BACKGROUND

On November 9, 2012, Leachman, then 25 years old, moved into a
two-bedroom apartment in IsalzelCounty that was leased by
Valerie Sprague. The building thHadused the apartment had retail
space on the first floor and two apartments on the second floor. The
apartments were labeled apartment A and apartmént&ichman

lived in apartment &. Leachman was permitted to rent the spare
bedroom in that apartment because Sprague was injured and was
temporarily unable to live ther&prague instructed Leachman to
keep the apartment clean, not to hamg parties, antb stay out of

her bedroom. Leachman, however, allowed his then-close friend,
Brandon Harner, to live in the apartment with him and sleep in
Sprague’s bedroorh.

B. NOVEMBER 23-24, 2012

On November 23, 2012, Harner arrived home in the early evening
after spending time with a womavho he had been dating. Harner
encountered Leachman outside, near the apartment. The two men
returned to the apartment togetlaed talked for about 25 minutes.
Leachman told Harner about his plans for the evening, which
included seeing a woman who Léatan had been dating. After
they finished talking, Leachman left the apartment and did not return
for several hours.

Once Leachman returned home, he and Harner remained in the
apartment for some time. At approximately 10:00 p.m., Leachman
and Harner heard a bang on the waliside of his apartment. When
Leachman checked to see what caused the noise, the hallway was
empty, but a hole had been madetlre wall to the left of the
apartment’s front door. Leachmaragbed a bucket of drywall from

his apartment, walked down to apartment B, and asked its occupant,
Reyes Hinojosa Jr., who was ggi to fix the hole. Hinojosa
appeared intoxicated. The consation between Leachman and

! (Footnote in original). Theatts contained in this opinion were obtairfemm the trial transcripts. The trial took

place between May 13, 208Bd May 232013.

2 (Footnote in original). The length of the hallway betwapartment B and the edge of the stairwell near apartment
Ais 24-1/2 feet.

3 (Footnote in original). Apartment A has a steel front door on a wood frame with both a lock and deadbolt. The doors
of both bedrooms and the bathroom in that apartment bp@eble locks. There is alsofire ladder that when
deployed from the window of the apaent reaches far enough for a person to get within two to six feet from the
ground. Apartment A’s walls were adorned with graffiti. The owner of the builfiognan Curtiss, testified that he

was not certain who placed the graffiti on the walls, but he believed it was the tenant.

4 (Footnote in original). At that time, Harner had known Leachman for approximatelgagix y
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Hinojosa started off calm, but then escalated. There was an
exchange of words, which included obscenities, and Leachman
threw down the bucket of drywalLeachman then picked up the
bucket, and returned to his apartment. The interaction with Hinojosa
lasted about two minutes.

Sometime after midnight ondvember 24, 2012, someone pounded
on the door of Leachman’s apartment. Leachman answered the door,
seemingly upset about the bangihtinojosa, Tyrone Stanley, and
Chino Alaniz were in the hallway.Taylor Gepford and Alsina
Waboose were behind them. Harner remained inside of the
apartment, a couple of feet from the door. The conversation between
Leachman and the three men started off calm. Leachman and
Stanley then began arguing. Stanley threatened to beat up
Leachman, and the two men discussed where Harner’s loyalty
would lie if Leachman and Stanley fought. It was Harner’s
impression that because Leachman allowed Harner to live in the
apartment, Leachman wanted Harner to side with him. Harner,
however, told Stanley and Leachnthat he would not choose sides
because he was friends with both of them. Gepford encouraged
Leachman and Stanley to fighfThe conversation $ted less than

five minutes and ended withowt physical altercation. After
Leachman closed the door, he purportedly overheard Hinojosa,
Stanley, and Alaniz discussing the need to get additional people to
come to the building. Leachman told Harner that he was not a good
friend because he would not fight for him. At that time, it was
obvious to Harner that Leachman wanted to fight.

Approximately 15 minutes latet,eachman told Harner that he
wanted to go to Michael and Jacob Partie’s house to see Leachman’s
brothers, Ethan and Andrew. Leatén and Harner walked to the
Parties’s house, whic was five minutesaway, but Ethan and
Andrew were not there. Leachm#nen attempted to recruit people

to come back to his apartment because he believed that he was going
to get “jumped®.® Joe Babosh agreed to return to Leachman’s
apartment, so Leachman, Harner, and Babosh walked back.

Harner wanted to remove himself and Babosh from the situation and
discourage Leachman from pursuing a fight. As such, once they
returned to the apartment, Harner lied to Babosh and told him that

5 (Footnote in original). At that time, Harner and Stgutlad been close friends for approximately four years.

6 (Footnote in original). Gepford videotaped this encounter.

7 (Footnote in original). Other people associated ajtartment B included Georgia Ramirez and Janae Hunt.

8 (Footnote in original). According to the trial testimonyhen a person is “‘jumped” it means that he or she is
outnumbered by his or her opponents.

9 (Footnote in original). Leachman told law enforcementhieaketurned to his apartment from the Parties’s house on
that occasion in order farotect Sprague’s property.
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there were eight people imésted in fighting Leachmaf. Around

4:00 a.m., Babosh heard yellingdabanging on the walls outside of
Leachman’s apartment. As a result, Babosh called Caleb Donley to
pick him and Harner up. Donley arrived at Leachman’s apartment
shortly thereafter with Nicole Gm, Karena Tucker, and Stephanie
Alwood. Donley and Alwood entered apartment A, and greeted
Leachman, Harner, and Babosh. Alvd then went and spoke with
Stanley who was standing outsidé the door to apartment B.
Donley stayed in apartment A and teased Leachman, Harner, and
Babosh for hiding in the apartméit.Donley then joined Coan,
Tucker, and Alwood, outside of apartment B and spoke with
Stanley. Donley had been conged that Leachman was going to
get “jumped,” but Stanley tolchim that he intended to fight
Leachman one-on-one.

Over the course of the even, people becamaware of the
possibility that Stanley anddachman may fight, so there were
many people congregating in thdlivay between apartments A and

B. Leachman eventually exitedshapartment and he and Stanley
began exchanging words from pmsite ends of the hall. The
situation began to escalate, soria briefly went to speak with
Stanley, who was near apartmentiB,an effort to alleviate the
tension. The exchange of néiga words continued between
Leachman and Stanley; Stanley lgemore verbal than Leachman.
According to Leachman, Stanley then removed a gun that he had in
his waistband and handed it tdinojosa, who pointed it at
Leachmant? Stanley joked with Alaniz that he needed a belt to use
on Leachman, so Alaniz handed Stanley hisBelteachman then
went inside of apartment A, purpedly to retrieve a knife for his
protection. It was the impression of several witnesses that the
confrontation was over at that time.

Within a minute, Leachman exited apartment A, passed the
stairwell, and headed towar@tanley, who was by the door of
apartment B. Leachman stoppeppeoximately eight feet from

10 (Footnote in original). At 3:07 a.m., Leachman calledi Doolittle and reported that seven or eight men were
pounding on his door and wanted to fight him. LeachmkedBoolittle to come help because Leachman only had a
couple of “girls” to help protect hinDoolittle suggested that Leachman cadl tiolice, but Leachman told him that
was not an option.

11 (Footnote in original). Donley testfl that when he greeted Leachman, Leachman was wearing gloves. Kahlil
Richardson testified that the week beftire incident Leachman referred to bldaseball gloves that he was wearing
as his “assassin” gloves. Testimony was elicited at triattieagloves that Leachman was wearing on the night of the
incident were similar in appearance to the gloves described by Richardson.

2 (Footnote in original). While there was testimony that Btahad possessed an air soft gun in the past and an air
soft gun was recovered from the sceme of the witnesses corroboratexdchman’s statement to law enforcement
that a gun was pointed at him on the day of the incident before Stanley was stabbed.

13 (Footnote in original). A belt belonging to Alaniz was recovered by police from thedfddinojosa’s apartment
with blood on it. Alaniz testified that he wavearing the belt the last that he recalled.
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Stanley and continued arguing witim. Stanley then approached
Leachman and they continued to exchange words. Then Stanley
(with a belt in hand), and Leachman (holding a knife)
simultaneously advanced toward eather. Leachman then stabbed
Stanley in his left armpit regiorgnd also inflicted minor knife
wounds to Stanley’s left shoulder and left ché&kieachman
reported to law enforcement that dely used light force when he
stabbed Stanley in the armpit and believed that he penetrated
Stanley’s skin an inch to an inch and a quarter. However, the
forensic pathologist who performieéhe autopsy testified that the
wound to Stanley’s armpit was over four inches deep.

After the stabbing, Leachman returned to apartment A with the
bloody knife in hand. Stanley returned to apartment B and collapsed
outside of the bathroom. Waboassled 911 at approximately 4:21
a.m. about 10 minutes after the stabbihgAlaniz and Gepford
applied pressure to Stanley’s wound until Stanley stopped breathing,
which was shortly before the ambulance arrived at 4:38% Tihe

knife that killed Stanley was identified as a decorative knife
belonging to Sprague thaks one of a pair &nives that fi together

and were kept on a stand in Sprague’s bedroom.

Harner, Babosh, Alwood, Coan, Twek and Donley immediately
left the building, and Donley droweem all to the Parties’s house.
Leachman arrived at the Partiesiouse shortly thereafter looking
for Harner. Many of those at tiRarties’s house had become aware
of the stabbing, and Leachman waldl tihat Harnedid not want to
speak with him. Tucker overhehLeachman say “Where are the
witnesses at? I'm going to stab them.” Tucker responded by
shouting to no particular person that Leachman was going to Kkill
them. Leachman was escorted out of the house, at which time he
told Jacob Partie that Stanley wasing him with a belt, and he did
not know what else to do.

C.INVESTIGATION

After leaving the Parties’s house, Leachman returned to his
apartment building. The police were present. Leachman was
detained without incident in a fpal car for questioning, and was

transported to the police department. Leachman did not identify

1 (Footnote in original). Leachman repaxtto law enforcement that he intended to stab Stanley in the hip or thigh,
but missed because Stanley “crouched over.” Testimony ligdecat trial that Stanley was in a fighting stance, but
not that he was “crouched over.”

15 (Footnote in original). Defense counsel did not object to the admission of the 91 1ttape at

6 (Footnote in original). An autopsy revealed that at the time of his death, Stanley had a blazid¢aiteht between

.08 and .09. There was also THC and nicotine in his system.
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himself as the person who stablstdnley, but rather was detained
because he lived in the building/hile being questioned regarding
what happened that evening, Leachman recommended to Officers
Nathan Koutz and Dale Hawks, two of the investigating officers,
that they look for a gun in aparémt B. Police recovered parts of a
plastic air soft gun from inde and around théuilding where
Leachman lived. The gun had been separated into four parts and did
not have an orange tip, which wdudlert the public that it was not

a real firearm. After the incidenaw enforcement also recovered a
pair of gloves in front of 510 MaiStreet, which is situated between
Leachman’s apartment and the Parties’s hélse.

People v. Leachman, No. 317508, 2015 WL 159942, at-*3 (Mich. Ct. App. Jan.
13, 2015). The Michigan Supreme Court affeanpetitioner’s conviction in June 20Feople v.
Leachman, 864 N.W.2d 579 (2015).

Petitioner seeks a writ of habeaspus on the following grounds:

|. Whether [Leachman’s] convictions should be overturned because
there was insufficient evidence at trial to prove [Leachman] guilty
of the crimes?

Il. Whether [Leachman’s] convictions must be reversed because
they are against the great weigift the evidence and involve a
miscarriage of justice?

[ll. The trial court denied [Leachman] a fair trial and his due process
rights by: not properly instructinthe jury regarding the issue of
curtilage; his ruling to allow opion testimony into evidence on the
aggressive nature of [Leachmamjder certain circumstances; his
refusal to allow funds for a psiyological expert and an engineer;
and failing to grant [Leachman’s] rons for a directed verdict and

a new trial?

IV. Whether the prosecutor’s actiodsnied [Leachman] a fair trial
and his due process rights undi#he Michigan and federal
constitutions?

V. Whether [Leachman] receivedeiffiective assistance of trial
counsel?

17 (Footnote in original). The investigation also revealed that Leaan had two cell phones on the day of the
incident and both were found in his apartment. One of the phones, which was a Motorola, was unable to make
telephone calls because it was not connected to a service provider. The other phone, a Samsung, was al pre-paid cel
phone that was connected to a service provider and could make telephone calls.
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VI. Whether the prosecutor’s actiodsnied [Leachman] a fair trial
and his due process rights undi#he Michigan and federal
constitutions?

VII. Whether [Leachman] receiveitheffective assistance of trial
counsel?®

Il. STANDARD OF REVIEW

Under 28 U.S.C. 8§ 2254(d)(1)—(2), the Ctocainnot grant a hahe petition “with
respect to any claim that was adjudicated an rferits in State court proceedings unless the
adjudication of the claim . . . was contrarydo,nvolved an unreasonaldg@plication of, clearly
established Federal law, as determined by theesupCourt,” or if the ste-court decision “was
based on an unreasonable determination of the ilaéight of the” state-court evidence.

A state-court decision is contyeto “clearly established Vaif it ‘applies a rule that
contradicts the governing law set forth in [Suprens@ir€cases]’ or if it ‘onfronts a set of facts
that are materially indistinguigble from a decision of [th8upreme] Court and nevertheless
arrives at a result different from [this] precedentitchell v. Esparza, 540 U.S. 12, 15-16 (2003)
(per curiam) (quotingVilliamsv. Taylor, 529 U.S. 362, 405-06 (2000)).

“[T]he ‘unreasonable appliti@an’ prong of [the statute] permits a federal habeas
court to ‘grant the writ if thetate court identifiethe correct governing legparinciple from [the
Supreme] Court but unreasonably applies thatjpie to the facts’ opetitioner’s case Wiggins
v. Smith, 539 U.S. 510, 520 (2003) quotingilliams, 529 U.S. at 413. “A state court’s

determination that a claim lacks merit precludesradebeas relief somg as ‘fairminded jurists

18 Ppetitioner states that he cannot file a reply brief becatiseshgregated. He requests that the Court use the briefs
he submitted to the Michigan Court of Appeals and Michi§apreme Court, some of wh he has attached to his
petition. The Court is willing to do so.See e.g., Burnsv. Lafler, 328 F. Supp. 2d 711, 717, n.2 (E.D. Mich. 2004)
(considering the petitioner’s state-court argumeéntieu of complete federal-court briefing)
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could disagree’ on the correctnegghe state court’s decisionHarrington v. Richter, 562 U.S.
86, 101 (2011) (quotinyarborough v. Alvarado, 541 U.S. 652, 664 (2004)).

Habeas corpus review “is a guard agagx$teme malfunctions in the state criminal
justice systems, not a substitute fadioary error correction through apped®ithter, 562 U.S. at
103. To obtain habeas corpus relief, petitioner ‘inshew that the state court’s ruling on the claim
being presented in federal cowvbs so lacking in justificatiomhat there was an error well
understood and comprehended in existigv beyond any possibility for fairminded
disagreement.ld.

[I. DISCUSSION

A. Claims I, Il, and IlI: Insufficiency-o f-the-Evidence and Great-Weight-of-the-
Evidence Claims

In Claim I, petitioner contends that theadance was insufficient to convict him. In
Claim II, he argues that the verdict went againsigieat weight of the evidence. As part of Claim
lll, he asserts that the statourt erred in denying his motion for directed verdict.

In Claim I, petitioner argues that t@®urt should vacate his second-degree murder
conviction because there was insufficient evagethat he acted with malice aforethought and
because the prosecutor failed tepitove his self-defense claim.

When deciding a sufficiency-of-the-evidencaigl, the criticalmquiry is “whether
the record evidence could reasonably support a finding of guilt beyond a reasonable doubt.”
Jackson v. Virginia, 443 U.S. 307, 318 (1979). So long as, Wiigg the evidence in the light most
favorable to the prosecutioany rational trier of fact could havieund the essential elements of
the crime beyond a reasonable doubt,” the Coust mieny the sufficiency-of-the-evidence claim.
Id. at 319 (emphasis in the original). The omyestion “is whether #t finding was so
insupportable as to fall below thlereshold of bare rationality Coleman v. Johnson, 566 U.S.
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650, 656 (2012). The Court does not reweigkdewce or reassess witness credibilityrshall v.
Lonberger, 459 U.S. 422, 434 (1983), butfdes to the fact findematthews v. Abramajtys, 319
F. 3d 780, 788 (6th Cir. 2003).

The Michigan Court of Appeals rejectedah |, finding that the evidence that the
victim had been killed by pet@ner “after being purposetfy stabbed with a knife” was sufficient
to establish that petitioner actetth malice so as to support lsecond-degree murder conviction.
Leachman, 2015 WL 159942, at * 4. “The elementssetcond-degree murdender Michigan law
are: (1) a death, (2) caused by an act of the dafen(B) with malice, and (4) without justification
or excuse.Sewart v. Wolfenbarger, 595 F.3d 647, 654 (6th Cir. 2010). Malice is “the intent to
kill, the intent to cause great bodily harm, orititent to do an act in wanton and wilful disregard
of the likelihood thathe natural tendency of subkhavior is to cause déatr great bodily harm.”

Id. “Malice may be inferred from Jadefendant’s use of a knifePeople v. Roper, 777 N.W.2d
483, 490 (Mich. Ct. App. 2009).

Petitioner’s intentional use of a knife to stab the victim was sufficient evidence
from which the jury could have inferred thatipener acted with maliceThe Michigan Court of
Appeals’ rejection of his claim was reasonable.

Petitioner’'s also contendsahthe prosecutor failed to disprove his self-defense
claim. In Michigan, self-defense is an affirmative defer@se.People v. Dupree, 788 N.W. 2d
399, 405 (Mich. Ct. App. 2010). “[T]e due procéssfficient evidence’ guarantee does not
implicate affirmative defenses, because propip®rtive of an affirmative defense cannot detract
from proof beyond a reasonable doubt that the semtihad committed the requisite elements of
the crime.”Caldwell v. Russell, 181 F.3d 731, 740 (6th Cir. 1999)hds, petitioner’s claim that

the prosecutor failed to disprove hifirmative defense is not cognizable.



In Claim Il, petitioner argues that his cootwn is against the great weight of the
evidence. This claim is also not cognizable. The Court cannot grant habeas relief simply because
a state-court verdict is againsetgreat weight of the evidenddash v. Eberlin, 258 F. App’x 761,
764, n.4 (6th Cir. 2007)kee also Artisv. Collins, 14 F. App’x 387 (6th Cir. 2001) (declining to
grant certificate of appealabilitp habeas petitioner arlaim that jury’s verdict was against the
manifest weight of the evidence). As long asehersufficient evidence toonvict the petitioner,
that the verdict went against the great weigtihefevidence does not entitle him to habeas relief.
Déell v. Straub, 194 F. Supp. 2d 629, 648 (E.D. Mich. 2002)titiener is not entitled to relief on
Claim 11.

In Claim 11l petitioner argues that the trjadge erred in failindo direct verdicts
of acquittal as to the originéitst-degree and second-degree naurcharges. Several cases have
held that submitting to the jury a criminal chaafenhich the petitioner is acquitted is harmless
error. See, e.g., Daniels v. Burke, 83 F.3d 760, 765, n@th Cir. 1996);Long v. Stovall, 450 F.
Supp. 2d 746, 752 (E.D. Mich. 200&tdrich v. Bock, 327 F. Supp. 2d 743, 761 (E.D. Mich.
2004). Given that the jury acquitted petitionefficdt-degree murder, submitting the first-degree
murder charge to the jury waa, worst, harmless error. Andetilstate court reasably found that
the prosecution presented suffidi@vidence to submit the second-degree-murder charge to the
jury. See Shacksv. Tessmer, 9 F. App’x 344, 351-52 (6th Cir. 20QI)herefore, petitioner is not
entitled to habeas relieh this portion of Claim III.

B. Claim IlI: Jury-Instruction, Evidentiary-Law, and Expert-Witness Claims

Jury-Instruction Claim. Petitioner next contends that the state court failed to
instruct the jury that the apartment complex'dviiay was part of the atilage of petitioner’s

apartment and thus, petitioner hadduty to retreat before exeraigi his right of sé-defense. In
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Michigan, a person need not retrbafore using deadly force so loag he is within the curtilage
of his dwelling.People v. Richardson, 803 N.W. 2d 302, 311 (Mich. Ct. App. 2011).

Here, the state court instructed the jury agithardson, but it refused defense
counsel’s request to instructethury that, “For purposes ofithcase, the hallway outside the
defendant’s apartment is to be consideret giahis home.” Trial Tr., May 22, 2013, p. 16. The
Michigan Court of Appeals rejected petitioreeiclaim, finding that the apartment complex’s
hallway was not part of the curtilage of petitica@partment because other persons had access to
the hallway. Therefore, petitioner was not éeditto his proposed definition of curtilage.
Leachman, No. 317508, 2015 WL 159942, at *5.

Federal courts are bound by the state tsbunterpretation of their own laws.
Mullaney v. Wilbur, 421 U.S. 684, 690-91 (1975). Jury instroic§ are matters of state law, and
a federal court may not grant a petition simply bseatibelieves the stat®urt’s decision to be
incorrect under state lawlliamsv. Taylor, 529 U.S. 362, 411 (200Gee also Newton v. Million,

349 F.3d 873, 879 (6th Cir. 2003). “[I]t is notrfthis court to qudin the state court’s
interpretation of its own law.See Seymour v. Walker, 224 F. 3d 542, 558 (6th Cir. 2000). The
Michigan Court of Appeals founthat petitioner wasot entitled under Mihigan law to his
requested instruction. The Court will not sedoguess the Michigan Court of Appeals, so
petitioner’s claim is denied.

Evidentiary-Law Claim. Petitioner further alleges that the state court erred in ruling
that if petitioner admitted evidence of the ints aggressive character, then the prosecution
would be allowed to introduce ewdce of petitioner’s aggressimature. The Michigan Court of
Appeals rejected petitier’'s claim, relying on Mich. R. Evid. 404 and 4@&ople v. Leachman,

No. 317508, 2015 WL 159942, at *6 and n.B2s “not the province of a federal habeas court to
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reexamine state-court deterntioas on state-court questiongstelle v. McGuire, 502 U.S. 62,
67-68 (1991). A federal court is limited in habeasiew to deciding whether a state court
conviction violates the Constitution,wa, or treaties of the United Statdd. Errors in the
admissibility of evidence are rdyeguestioned by a federal coueymour, 224 F.3d at 552. The
Court will not second guess the Michigan Cour\ppeals, so petitioner’s claim is denied.

Expert-Witness Claim. Petitioner next claims thatehstate court erred in denying
his request for two court-appointegperts: a psychologist to testdg to the stress petitioner was
experiencing at the time of the murder and &lmaical engineer to testify regarding the amount
of force needed to break dowrtitiener’s door and whether the vitct and his friends could have
done so. Petitioner wished to offer their pragbdestimony in suppordf his self-defense
argument. The Michigan Court of Appsakjected petitioner’s claim, stating:

Leachman requested funds for a psychological expert to provide an
opinion regarding the stress thHa@ was under on the day of the
incident and what a reasonable person would do under the
circumstances of this case. The trial court found that pursuant to
People v. Shadideh, it was necessary for Leachman to first file a
notice of insanity, regardless of whether an insanity defense was
actually asserted, so that a forierexamination could be conducted.
The court indicated that aexamination by an independent
psychological expert could then be requested. Leachman also
requested funds for a mechanicagieeer to testify regarding the
amount of force necessary tecebk down the door of Leachman’s
apartment, and whether Stanley &mslfriends could have done so.
The court requested that the factueadord be developed more in this
regard at the preliminary examination and advised defense counsel
that the issue coulidhen be revisited.

Here, there was no abuse of discretion by the trial court in denying
Leachman’s request for funds for either expert because Leachman
failed to show “that there [was] a material witness in his favor within
the jurisdiction of theourt, without whose testimony he [could not]
safely proceed to trial....” Also, Leachman failed to make the
requests for experts for a second time after forensic or preliminary
examinations were completed, which we find constitutes a waiver
of the issue on appeal. That ndtvwtanding, the record evidence
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demonstrates that Leachman was able to raise the issue of

self-defense. As such, his argument that he was prevented from

presenting a defense must fail.
People v. Leachman, No. 317508, 2015 WL 159942, at {fbotnotes omitted).

The Supreme Court precedent most analogous to petitioner's clafkeis.
Oklahoma, 470 U.S. 68, 83 (1985)ke held that when an indigedéfendant demonstrates in state
court that his sanity at the time of the offense is to be significant at trial, the state must assure him
access to a competent psychiatrist, who will condacippropriate examination and assist in the
defenseld. The Court, however, has never extendkes rule to non-pgchiatric experts® And
many lower courts have held that a petitioner isamtitled to habeas relief based on a state trial
court’s failure to appoint a non-psychiatric expé?ts.

Here, petitioner never filed a notice of inggnnor did he raise an insanity defense.
Both of his proposed experts are non-psychiaixjgerts. Because the Supreme Court has yet to
extendAke to require the appointment of non-psych@experts, the state court’s refusal to

appoint a mechanical engineer @s expert witness did not deg petitioner of a fair trial.

Petitioner is not entitled to baas relief on his third claim.

19 For example, irCaldwell v. Mississippi, 472 U.S. 320, 323, h.(1985), because the petitioner offered little more
than undeveloped assertions that the assistance of malrimvestigator, fingerprint expert, and ballistics expert
would be helpful, The Court held that the state court’s denial of the petitioner’s requests did not depoivdus
process.

20 See, e.g., Morvav. Zook, 821 F.3d 517, 52425 (4th Cir. 2016) (holding that the Virginia Supreme Court’s decision
that a capital murder defendant had no due-process rigigptmintment of a prison-risk assessment expert was not
contrary to clearly established federal law; there wasleerly established federal law requiring the appointment of

a state-funded nonpslyiatric expert);Jacksonv. Ylst, 921 F.2d 882, 886 (9th Cir. 1990) (finding a habeas petitioner’s
claim that his due process rights violated when he deh&dppointment of an expert on eyewitness identification
could not serve as a basis for federal habeas rélleRenzie v. Jones, No. 00BCVB74577BDT, 2003 WL 345835,

* 3 (E.D. Mich. Jan. 29, 2003) (holding that the Supreme Court had not yet extshetedrequire the appointment

of non-psychiatric experts to indigent criminal defenis; therefore, the habeas petitioner was not entitled to a
certificate of appealability, }Valters v. Maschner, 151 F. Supp. 2d 1068, 1076 (N.D. lowa 2001) (holding that the
petitioner had no clearly established right to the appointment of an expert to aid in jury selection; thus, the denial of
such an expert did not warrant federal habeas relief). Further, the Sixth Circuit has aioi&d ‘tbmphasized that

its ruling was limited in cases in which the defendant's mental condition was seriouslystiomugon the
defendant’s threshhold showing®e Smith v. Mitchell, 348 F. 3d 177, 207 (6th Cir. 2003) (internal quotation marks
omitted).
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C. Claims IV and VI: Prosecutorial-Misconduct Claims.

The Court discusses petitioner’s fourth andhsclaims togethefior judicial clarity.
In both claims, petitioner alleges he was deniérarial because of prosecutorial misconduct.

“Claims of prosecutorial ,sconduct are reviewed defatlly on habeas review.”
Millender v. Adams, 376 F.3d 520, 528 (6th Cir. 2004) (citiBgwling v. Parker, 344 F.3d 487,
512 (6th Cir. 2003)). A prosecutor's impropeomments violate a criminal defendant’s
constitutional rights only if theyso infected the trial with unfairness as to make the resulting
conviction a denial of due proces®arden v. Wainwright, 477 U.S. 168, 181 (1986) (quoting
Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974)). Prosecutorial misconduct forms the basis
for habeas relief only if it was so egregious {thatsed on the totality of the circumstances, the
entire trial fundamentally unfaiDonnelly, 416 U.S. at 645. A petitionenust show that the state
court’s rejection of his prosetrial misconduct claim was so wstifiable, “that there was an
error well understood and eprehended in existing law beyoady possibility for fairminded
disagreement.Parker v. Matthews, 567 U.S. 37, 48 (2012) (quotiktarrington, 562 U.S. at 103).

Petitioner first contends that theogpecutor committed misconduct duriagr dire
by asking a juror a hypothetical qi®n regarding how the juravould respond to the police if
that juror was accused of a cemHypothetical questions duringir dire are permissibleSee
Hunt v. Wolfenbarger, No. 04-10046, 2007 WL 2421551, at *11-12 (E.D. Mich. Sept. 24, 2007).
Nothing in the question suggested to thejjs that they should find petitioner guilty.

Petitioner next contends that theopecutor committed misconduct by eliciting
irrelevant evidence from several witnesdgst a prosecutor “doesot commit misconduct by
asking questions that elignadmissible evidenceKey v. Rapelje, 634 F. App’'x 141, 148 (6th

Cir. 2015). Moreover, as the Miclag Court of Appeals noted, all thfe complained-of statements
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were relevant to the prosecution’s theory of the case or to rebutting petitioner’s self-defense claim.
People v. Leachman, 2015 WL 159942, at *8, 9. A prosgor does not commit misconduct by
asking witnesses relevant questioBee Saglev. Bagley, 457 F.3d 501, 518 (6th Cir. 2006).

Petitioner next contends that theopecutor committed misconduct by eliciting
testimony about the 911 call. 8@11 calls are generally adssible under the present-sense-
impression exception to the hearsay r&ee.e.g. People v Hendrickson, 459 Mich 229, 234240;

586 N.W. 2d 906 (1998). And even if the 911 call was inadmissible, a prosecutor does not commit
misconduct by eliciting inadmissible evidenkey, 634 F. App’x at 148.

Petitioner next claims that the prosecutor committed misconduct when he asked the
police whether petitioner mentioned certaitnggs during the police interrogation. Petitioner
claims that this was an impermissible refeeemna his right to remain silent. Here, however,
petitioner did not exercise his right to remailersi, but spoke with thpolice. A defendant who
voluntarily speaks after receivirlgiranda warnings has not exerciség right to remain silent.
Anderson v. Charles, 447 U.S. 404, 408 (1980). Thusistlelaim is meritless.

Petitioner next claims that the prosecutor argued facts not in evidence when he told
the jury that the air soft gun from the sceveighed between three afide pounds and could not
have been hidden in the victim’s clothing. ltngproper for a prosecutor during closing arguments
to bring to the jury any prejudicial facts not in evideriggd v. Collins, 209 F.3d 486, 535 (6th
Cir. 2000). However, prosecutors may argegsonable inferences from the evidenhde.

The Michigan Court of Appeals rejected fietier’s claim, stating that the air soft
gun was “admitted as evidence at trial and eacthefjurors were permitted to examine such
evidence. As a result, information regardingwheght of the gun was in evidence, and Leachman

has not shown that the prosecution’s estimaganding the weight of the gun was inaccurate.”
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People v. Leachman, 2015 WL 159942, at * 8. Here, theogecutor’'s argument was factually
supported by the record. Thus, it did deprive petitioner oé fair trial.

Petitioner next argues that the prosecuat@ued facts not in evidence when he
mentioned that not all of theeste photographs were introducedratl, and that while defense
counsel could have admitted them, he did not.@rosecutor in this case did not argue any facts
not in evidence. The prosecutappeared to refer to the pbgtaphs only to rebut defense
counsel’s closing argument that the prosecutiathheld these photogphs. The prosecutor’s
clarification was not impropefee e.g. United States v. Washam, 468 F. App’x 568, 57374 (6th
Cir. 2012) (when viewed in castt, there was nothing impropabout a prosecutor’s statement
informing the jury that some evidence abdé crime and defendant’s past would not be
admitted). In any event, the prosecutor’'s remarks were ameliorated by the trial court’s instruction
that the lawyers’ comments weretmyidence. May 22, 2013, Trial Tr. p. 5.

Petitioner further claims that the prosecuogued facts not in evidence when he
asked the following questions: (1) if OfficBrandon Talty knew whether the air soft gun was
recovered from the scene because “somebody whkarfl of retaliatiorfrom Native Americans”
carried and dropped it; (2) did Gfér Jonathan Straus know how easy quick it is to take apart
an air soft gun; (3) ipetitioner did not know wdre the gun was, did Officer Jeff Browne think
that petitioner would expect the officer to findand (4) “Be it real [gun], toy, imaginary or, well,
you wouldn’t see an imaginary one, but fake?” Thelgjan Court of Appealreasonably rejected
this claim, because the prosecutor’s questions alebased on reasonable inferences arising from
evidence already introduced at trideople v. Leachman, 2015 WL 159942, at * 9.

Petitioner next claims that the prosecusttempted to shift the burden of proof

when, in his opening statement, toéd the jury to consider theagements or lack of statements
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from petitioner. Here, the comment did not deprive petitioner of a fair trial because any prejudice
which might have resulted from it was cured bg thal court’s instructions that petitioner was
presumed innocent and that the prosecutott@aturden of proving his guilt beyond a reasonable
doubt. May 22, 2013 Trial Tr. p. &e Scott v. Elo, 302 F.3d 598, 603-04 (6th Cir. 2002).

Petitioner next contends that the prosecutor committed misconduct by misstating
the law regarding whether he had a duty toesdtand by suggesting that the apartment hallway
was not part of the apartment’s curtilage, thmposing upon him a duty t@treat before using
deadly force. Here, the prosecutor argued ordy tine hallway where the stabbing occurred was
not a part of the apartment or a@srtilage; he did not dmite that petitioner dinot have a duty to
retreat if he was in his home or the home’ditage. The jury was free to reject this argument.
Because the prosecutor did motsstate the duty-to-retreat lalis argument was not improper
and, thus, petitioner is not engitl to reliefon this claim.See Palmer v. Bagley, 330 F. App’x 92,
107 (6th Cir. 2009).

Petitioner next contends that the mostor committed misconduct by stating that
if petitioner acted in self-defer, he would have been “justifien murdering” the victim. The
prosecutor appears to have misspoken here aimhiply meant to say that if petitioner acted in
self-defense, the killing would habeen justified under the law.

Petitioner next claims that the pemsitor improperly opined on witness Joe
Babosh'’s credibility. A prosecutor may not oporewitness credibility because vouching for the
veracity of withesses “improperigvit[es] the jurors to convict the defendant on a basis other than
a neutral independent assessment of the record p@abtiivell v. Russell, 181 F.3d 731, 737 {6
Cir. 1999). However, a prosecutor may argue thafuhy should arrive a particular conclusion

given the record evidenchl.
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The Michigan Court of Appeals rejed petitioner’s claim, stating:

Here, the prosecution did not imply that it had special knowledge of

Babosh’s credibility. Rather, theqeecution asserted that based on

the fact that Babosh was an unpemtive witness and his trial

testimony conflicted in part withfarmation that he provided to law

enforcement, it is unclear whether his testimony was truthful.

Therefore, there was no error.

People v. Leachman, 2015 WL 159942, at * 10.

The prosecutor’'s comments regarding Babosh’s truthfulness were based on the
record, not the prosecutor’'s personal knowledgzabBse they were based on the record, were
only a small part of the prosecution’s case, ditinot create the impression that he knew of
evidence outside the record, they did deprive petitioneof a fair trial. See Cristini v. McKee,
526 F.3d 888, 902 (6th Cir. 2008).

Petitioner next claims that during ethprosecutor’'s rebuttal, the prosecutor
inappropriately went beyond tlseope of defense counsel’s éf@gargument and mentioned Levi
Doolittle, even though defense counsel's egigshad not mentioned Doolittle. A prosecutor’s
presentation of a new argumenin@w evidence during rebuttal is @mor of state law which does
not rise to the level of constitutional violatidor purposes of seeking habeas corpus refied.
Jenner v. Class, 79 F.3d 736, 740 (8th Cir. 1996). Thus, petiBr is not entitled to relief here.

Petitioner lastly contends that the prostor’'s many errors cumulatively deprived
him of a fair trial. The United States Supreme Cthat not held that distinct constitutional claims
can be cumulated to grant habeas reliedrraine v. Coyle, 291 F.3d 416, 447 (6th Cir. 2002).
Therefore, petitioner is not entitledielief on his cumulative-errors claim.

D. Claims V and VII: Ineffe ctive-Assistance Claims
The standard for obtaining habeas relief is “difficult to medetrish v. Lancaster,

133 S. Ct. 1781, 1786 (2013). In the context ofraifective-assistance-of-counsel claim, the
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standard is “all the more difficultiecause “[t]he standards createdShyckland and 8§ 2254(d)
are both highly deferential and when thetapply in tandem, wew is doubly so.’'Harrington,
562 U.S. at 105 (internal citatioasad quotation marks omitted). To establish ineffective assistance
of counsel, a petitioner mush@v both that counsel'performance was deficient—i.e., “that
counsel's representation fell below an objeetistandard of reasdnlaness”—and that the
deficient performance resulted pmejudice to the defenseStrickland v. Washington, 466 U.S.
668, 687—-88 (1984). Counsel is deficient if he “madereso serious that @ was not functioning
as the ‘counsel’ guaranteed. by the Sixth Amendmentitl. There is a “strong presumption that
counsel’'s conduct falls within the wide rangkereasonable pro$sional assistancdtl. at 689.
Counsel’s performance was prejudldf “there is a reasonabj@obability that, but for counssl
unprofessional errors, thestdt of the proceeding wadilhave been differentlt. at 694. “[T]he
guestion is not whether counsel’s actions weasaaable,” but whether “there is any reasonable
argument that counsel satisfi8ualickland’'s deferential standardHarrington, 562 U.S. at 105.

Petitioner first contends that counsel wasffective for failng to object to the
alleged prosecutorial misconduct mentioned inr@$alV and VI. Because the prosecutor did not
commit misconduct, petitioner cannot establish that he was prejudiced by counsel’s failure to
object.See Greer v. Mitchell, 264 F.3d 663, 676 (6th Cir. 2001)&fsng that “counsel cannot be
ineffective for a failure to raise an issue that lacks merit”).

Petitioner next claims that counsel wasffactive during his cross-examination of
Chino Alaniz because he failed to show Alanietypies of the air soft gun found at the scene or
guestion him about it. Petitioner claims thatrdpso would have corroboeat his claim that the
victim was armed with the air soft gun,&®to buttress his Ié&lefense claim.

The Michigan Court of Appeals rejed petitioner’s claim, stating:
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Leachman argues that trial counsel ineffectively cross-examined

Alaniz when he failed to showim and question him regarding

pictures of the air soft gun found at the scene. Leachman claims

that if Alaniz had seen the picag of the gun and géfied that it

was similar to Stanley’s, then it would have corroborated

Leachman’s statement that S&nhad a gun on the day of the

incident. The presence of ther @oft gun in general, however,

corroborated Leachman’s staternenAdditionally, Leachman has

not demonstrated how Alaniz masly identifyingthe gun as one

similar to Stanley’s, while alsog#fying that he did not see Stanley

with a gun the day of the incidentvould have resulted in his

acquittal.

People v. Leachman, 2015 WL 159942, at * 10. “Courts geally entrust cross-examination
techniques, like other matterstafl strategy, to the professiordiscretion of counsel” because it
“is a matter of trial tactics.Dell v. Sraub, 194 F. Supp. 2d 629, 651 (E.D. Mich. 2002).

Here, Alaniz did not see the victim withe air soft gun on &hnight in question.
Consequently, counsel’s choice to not cross-examine him #bewir soft gun was a tactical
decision well within the wide range of reasongiefessional assistance. Additionally, the jury
already had evidence that an air soft gun had Emvered from the crime scene. Petitioner fails
to explain how further impeaching Alaniz wduhave affected the jury’s decision. Defense
counsel was not ineffective for failing toosis-examine Alaniz about the air soft gun.

Relatedly, petitioner argues that counses weffective for faihg to introduce into
evidence an intact model of ar soft gun like the one from ttezene. He claimthat the jury
could have determined the weight of the aift gan to see that such a weapon was light enough
for the victim to carry in his pants. But aetjury had the actual agoft gun from the scene,
petitioner fails to show how a mddeould have helped his defense.

Petitioner next claims thabunsel was ineffective forifang to recall Lieutenant
Scott Hrcka to testify that Detective Sytsema was not as knowlddgdadut fingerprinting as he

claimed.
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Lieutenant Hrcka testified that he helplb@ Mount PleasarRolice with a latent-
print analysis of the recovetdnife and an entrance doorttee building. May 17, 2013 Trial Tr.
p. 120. He testified about a chemical agent usedingerprinting and ndicated that there are
many reasons fingerprints might not be recovéma an item, including the item’s temperature
whether the object was touched numerous timmesyhether the persotouching the item was
sweatingld. at 129. If the item is cold and the pamaot sweating, he may not leave fingerprints.
ld. at 134-35. He said that analysis use maffgrént fingerprinting methods depending on the
item’s surface type; it is criticab know how absorbent an iteon how water interacts with it
because a fingerprint is 97-98% tera He explained that sindbe knife here was metal and
plastic, he used super glue fuming to makerasible fingerprints visil®; he then used black
fingerprint powder to contrast with the knifetcseam and silver color. He did not use other
techniques because they destroy DINA.at 132—-33.

Counsel asked Detective Sytsema why hgedaover a month after the incident to
fingerprint the air soft gun. May 21, 2013, Triat. p. 106. Counsel specifically referenced
Lieutenant Hrcka’s testimony abadifferent fingerprinting methodssking him whether he used
all three methods. Detective Sytsema respondedéhanly dusted the air soft gun with powder.
Id. at 106—07. Counsel could hargasonably determined thatelitenant Hrcka’'s testimony was
still fresh in the jurors’ minds. Aus, he was not deficient in faili to recall Lieutenant Hrcka to
testify after Detective Sytsema had testified.

Petitioner next claims thadefense counsel shouldveaasked Officer Hawks,

Officer Talty, and Hinojosa addithal questions on cross-exantina. First, counsel should have

asked Hinojosa about his statement to the police that petitioner’s fat friend hit Hinojosa on the

night in question. Petitioner believes that tfiiend was Harner. Petitioner also indicates that
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counsel should have questioned Officer Hawksua Hinojosa’s statemettiat petitioner’s knife
was black-handled, when Hinojosaid at trial that he nevelaw the stabbingPetitioner also
claims that counsel should have questioned Offiedtly about a statement Hinojosa gave in which
he stated that petitioner camp behind the victim and askedrhif he was going to snitch;
petitioner believes thatighconflicts with Hinojosa’s trialestimony that petitioner was behind a
closed door when he said this. Petitioner failgdentify how bringingout any of these alleged
inconsistencies would have assisted his defddsfnse counsel did nperform ineffectively by
not cross-examining these witnesses about thégeds when petitioner only speculates as to the
purported benefits of further questioning.

Petitioner next claims that counsel wasffactive for failing to get a psychologist
as an expert witness, when the state court ganasel extra time to do so at the court’s expense.
A petitioner’s claim that counselas ineffective for failing to chlan expert withess cannot be
based on speculatioKeith v. Mitchell, 455 F. 3d 662, 672 (6th Cir. 2006). Petitioner has not
shown that his suggested testimony would have stgubbrs self-defense claim. Further, the jury
could understand petitioner’s self-defense claitheut expert testimony. Because petitioner fails
to show that counsel’s failure to obtain an experthe self-defense issue prejudiced him, he is
not entitled to habeas religfangford v. Butler, 55 F. App’x 462, 463 (9th Cir. 2003).

Petitioner next claims that counsel svineffective for failing to object the
admission of Exhibit 104, but he fails tepdain why this exhibit was inadmissible.

Finally, petitioner argues that he deseraaggew trial because at the hearing on his
motion for a new trial, his counsel admitted lheing ineffective.The Supreme Court has
thoroughly explained why this Court cannot wsminsel's own subjective belief in his own

ineffectiveness as a basis to grant relief:
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After an adverse verdict at trialen the most experienced counsel

may find it difficult to resist askig whether a different strategy

might have been betteand, in the course dhat reflection, to

magnify their own responsibilitfor an unfavorable outcome.

Srickland, however, calls for annqguiry into the objective

reasonableness of counsel's parfance, not counsel's subjective

state of mind.
Harrington, 562 U.S. at 109-10. Several circuit dsulater echoed the Court’s reasonfig.
Consequently, petitioner is notteted to relief on his ineffdore-assistance-of-counsel claims.

IV. CONCLUSION

Accordingly,

IT IS ORDERED that the Court’s éeember 14, 2017, opinion and order and

judgment are vacated.

IT IS ORDERED that the petition forvarit of habeas corpus is denied.

IT IS FURTHER ORDERED that a cditiate of appealability is deniduecause
petitioner has failed to make a stétial showing of the denial af federal constitutional right,
28 U.S.C. § 2253(c)(2), and leave to appe&brma pauperisis denied because the appeal would

be frivolous, 28 U.S.C. § 1915(a)(3).

Dated: January 22, 2018 s/Bernard A. Friedman
Detroit, Michigan BERNARDA. FRIEDMAN
SENIORUNITED STATESDISTRICT JUDGE

21 See, e.g., Harrisv. United Sates, 367 F.3d 74, 81 (2d Cir. 2004) (“[SJome excellent lawyers would stipulate to their
own ineffectiveness if it might help win a client’s releasédl)gasv. Coplan, 428 F.3d 317, 328, n.10 (1st Cir. 2005)
(“[Counsel’s] subjective impression that his representatias inadequate plays no role in our decisiodednings

v. McDonough, 490 F.3d 1230, 1247 (11th Cir. 2007) (“Theickland standard of objectiveeasonableness does not
depend on the subjective intens of the attorney. or an attorney’s admissiaf deficient performance”).
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing doentmvas served upon counsel of record and
any unrepresented parties via ourt's ECF System to their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on January 22, 2018.

s/Johnettd!. Curry-Williams
Case Manager
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