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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION
JILL L. CROTHERS,

Plaintiff,
CaséNo. 2:16-cv-12500
HON.GERSHWINA. DRAIN
VS.

COMMISSIONER OF SOCIAL SECURITY,
Defendant.

/

ORDER ADOPTING IN PART AND RE JECTING IN PART REPORT AND
RECOMMENDATION [#21], GRANTI NG PLAINTIFF’'S MOTION FOR
SUMMARY JUDGMENT IN PART [ #12]. DENYING COMMISSIONER'S
MOTION FOR SUMMARY JUDGME NT [#18] AND REMANDING
ACTION

l. INTRODUCTION

This matter is before the Court oretparties’ Cross Motions for Summary
Judgment pertaining to Plaintiff Jill L. Crothers’ claim for judicial review of
Defendant Commissioner of Social Sets denial of her application for
disability insurance benefits. The matteas referred to Magirate Judge David
R. Grand, who issued a RepomdaRecommendation on August 11, 2017,
recommending that the Court deny PldffgiMotion for Summary Judgment, and

grant the Defendant Commissioner’'s Muotifor Summary Judgment. Plaintiff
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filed objections to the Report and Remmendation on August 18, 2017, and the
Defendant filed a Response to Ptdfis objections on August 29, 2017.

Upon review of Plaintiff's objeatins, the Commissioner's Response, the
Magistrate Judge’s Report and Recomménda the medical evidence, and the
parties’ summary judgment motions, the Garoncludes that the ALJ’s analysis is
flawed in several areas. SpecificallyetALJ failed to properly analyze Plaintiff's
fibromyalgia and chronic pancreatitisagnoses, as well as failed to accept her
complaints of pain as credible and fdiléo follow the treing physician rule
without adequate explanation. As suttte Court cannot conclude that substantial
evidence supports the ALJ’'s determinatiofherefore, the Court will remand this
action to the Commissioner for further peedings pursuant gentence four of 42
U.S.C. § 405(0).

II.  FACTUAL BACKGROUND

Upon review of the record and the Magagé Judge’s recitation of the facts,
the Court finds that the Magjrate Judge’s fact discussion is sound. As such, the
Court will adopt the Magistrate Judgdéiackground discussion in his Report and
Recommendation.SeeDkt. No. 21 at Pg ID 486-490. The Court will therefore
only discuss the facts relevao its disposition.

Plaintiff was 45 years old at the tinoé the alleged disability onset date of

June 17, 2013. She has a twelfth grasbbucation and past relevant work



experience as a direct care worker. e Stleges disability based on right rotator
cuff disease, arthritis, fioromyalgia arahronic pancreatitis. At the time she
applied for disability benefits, she hdé@en seeing Dr. Louis Schwartz for ten
years for chronic pancreatitis and fibrorfgga. In recent year he also began
treating her for complaints of pain the bilateral shoulders.

An MRI of Plaintiff's right shouldeishowed rotator cuff pathology with a
partial thickness tear of the tendonAfter conservative treatment of physical
therapy and injections, it was reconmded that she receive a sub acromial
decompression and rotator cuff repatthe had surgery on her right shoulder in
July of 2013. However, after the surgeand a round of physal therapy, her
shoulder became frozen with markedly linditeange of motion, resulting in the
need for a manipulation procedure whghe had done in March of 2014.

In 2013, Plaintiff also regularly comjiteed of stomach pain associated with
chronic pancreatitis. Laboratory resultsealelevated pancreatic enzymes. Notes
from Dr. Schwartz indicate #t she frequently has epigastric pain and abdominal
tenderness. A CT scan of the abdomemaéd abnormal right renal calculus and
an ultrasound revealed non tlisting renal stones.

Dr. Schwartz completed two medicgliestionnaires wherein he indicated
that he had been treating Plaintiffrfaen years for fibromyalgia, chronic

pancreatitis, and right shoulder pain wdhcreased range of motion. He opined



that her prognosis was “poor.” He fler opined that during a typical day the
Plaintiff's pain and other symptoms woultbnstantly” interferewith the attention
and concentration needed to perfawen simple work tasks.

Subsequent to the manipulation praoed Dr. Schwartz’'s treatment notes
reveal that Plaintiff complained of sevdadateral foot pain from fibromyalgia and
chronic pancreatitis. She also complaitieat she was still experiencing pain in
her right shoulder. Dr. Schwartz etiefore renewed her pain medicine
prescriptions. He further noted that dtees trouble standing and walking and that
her stomach was markedlystended and bloated, for wh he prescribed Zofran
to alleviate the symptoms associated widr chronic pancreatitis. Dr. Schwartz
referred Plaintiff to Dr. Inocencio Cuesta ftbromyalgia withcomplaints of pain
in her feet, ankles and elbows. Dr. Gaesoted thirteen out of eighteen positive
trigger points for fioromyalgia, as well abagnosed metatarsalgia of both feet.
His notes reflect that Plaintiff complainefipain in her righshoulder and bilateral
elbow pain. She further indicated tHar foot and ankle pain worsened when
walking and that she felt like her “anklase broken.” Dr. Cuesta’s examination
notes reveal normal range of motiom fbe upper and lower extremities.

At the hearing before the Administragiv.aw Judge (ALJ), Plaintiff testified
that she still experienced pain in her righbulder, and that the pain and swelling

in her feet and ankles had developed dutirglast six months. She testified that



she had trouble walking because of the swglln her feet. She indicated that she
had difficulty with fine maor skills as a result oherve damage in her right
shoulder, as well as due tdbfomyalgia in her left elbowvith pain radiating to her
fingers. She indicated that she does charesind the house with the help of her
teenage daughters and spouse. Shesbase difficulty dressing due to the
limitations with fine motor skills. She calrive short distances. She testified that
she had gained forty to fgrfive pounds in the lastear due to an inability to
move. She has to raise her feet sevematsi per day because of the swelling. She
also experiences daily nausea from theglt pancreatitisrad takes a Zofran and
rests for an hour to alleviate this symptohe testified that the nausea symptoms
had worsened in recent years. She iestithat the medications she took for her
conditions caused her to be drowsy.

The ALJ ultimately concluded that Ri&iff had the severe impairments of
degenerative joint disease/rotator cuffisease, degenerative disc disease,
fibromyalgia, chronic pancreatitis androhic pulmonary disease. He further
determined that she was unable to @erf her past relevant work, but could
perform a limited range of light work. Happlication for disability benefits was
therefore denied. In reaching thienclusion, the ALJ determined that Dr.

Schwartz’s opinion was entitleto “limited weight” and that Plaintiff's statements



concerning the intensity, persistence andting effects of her symptoms were not
entirely credible.
.  STANDARD OF REVIEW

Title 28 U.S.C. 8§ 636 sets forth the stard of review used by the Court
when examining a report and recommeratati The Court, “shall make a de novo
determination of those portions of tiheport or specified proposed findings or
recommendations to which objection isded 28 U.S.C. 8§ 636(b)(1)(C). This
Court has the power to, “accept, rejecrmodify, in whole or in part, the findings
or recommendations made the magistrate judge.rd.

The district court may affirm, moigi or reverse the Commissioner’'s
decision, with or without remandSee42 U.S.C. 8§ 405(g). Under 8§ 405(g), the
courts have limited power regarding then@uissioner’s decision, “the findings of
the commissioner of social security as to any fact if supported by substantial
evidence, shall be conclusiveld. Substantial evidence is “more than a scintilla
of evidence but less than a preponderaacd is such relevant evidence as a
reasonable mind might accept asqdse to support a conclusionMcClanahan
v. Comm’r of Soc. Seael74 F.3d 830, 833 (6th Cir. 2006) (quotidgsaw v. Sec'y

of Health and Human Sery966 F.2d 1028, 1030 (6th Cir. 1976).



IV. ANALYSIS

A. Objection #1

In her first objection, Plaintiff argues that the Magistrate Judge erred in
concluding that the ALJ provided good reas for giving “limited weight,” rather
than the presumptive “controlling weight” to the opinion of Plaintiff's treating
physician, Dr. Schwartz.

An ALJ must give a treating physicianopinion “controlling weight if s[he]
finds the opinion ‘well suppted by medically acceptabtdinical and laboratory
diagnostic techniques’ and ‘not inconsistaiith the other substantial evidence in
[the] case record.” Wilson v. Comm’r of Soc. Se@78 F.3d 541544 (6th Cir.
2004). If an ALJ determines that a tiegtphysician’s opiron is not entitled to
controlling weight, the ALJ must providgood reasons,” supported by substantial
evidence, for the weight shassigns to the opinionld. In providing “good
reasons,” an ALJ should consider the falling factors: (1) the length of the
treatment relationship andetHrequency of examinatio?) the nature and extent
of the treatment relationship, (3) thepportability of the tating-source opinion,
(4) the consistency of the opinion with tfezord as a whole, (5) the specialization
of the treating source, (6) any other fastahich tend to support or contradict the
opinion. Francis v. Comm’r Soc. Sec. Admid14 F. App’'x 802, 804 (6th Cir.

2011).



In his report and recommendation, tagistrate Judge concludes that “the
ALJ gave good reasons for [giving limitekight to Dr. Schwartz’s opinion] and
those reasons are supportedtbg record evidence.'SeeDkt. No. 21 at Pg ID
492. The Court does not agree. TheJALspecific explanation for giving Dr.
Schwartz’'s opinion limited weght is unclear to the Court, and likely, to the
Plaintiff as well. Dr. Schartz had been treating Plaintiff for fioromyalgia, chronic
pancreatitis and right shoulder pain ftan years. He opined that the pain
experienced by Plaintiff as a result obsie conditions would negatively impact her
ability to concentrate and perform a full empob. The ALJ apparently rejected
these conclusions based on Dr. Cuestasésremation. However, Dr. Cuesta noted
that Plaintiff had pain in her right shouldas well as pain in her feet, ankles and
elbows from the fibromyalgia.

The Magistrate Judge concluded thawas appropriate for the ALJ to give
limited weight to Dr. Schwartz becauke completed the medical questionnaires
prior to Plaintiff's shoulér surgery and subsequentanipulation procedure.
However, Plaintiff also suffered fronthe severe impairments of chronic
pancreatitis and fibromyalgiavhich Dr. Schwartz hadeen treating her for during
the previous ten-year period. He failedadequately dis@s why Dr. Schwartz’s
opinions were not entitled tgreat deference. Nor is there any discussion of the

numerous medications he prescribed featment of her pain symptoms and what,



if any, side effects such medications ®ad. Without a more detailed explanation
concerning the ALJ’s reasons for giving. Bchwartz’'s opinion limited weight, the
Court cannot determine whether substamiadence supports the ALJ’s decision.
Accordingly, the Court will remand this action for further proceedings.

B. Objection #2

Plaintiff also objects to the MagisteaJudge’s conclusion that the ALJ did
not err in her handling of Platiff’'s pancreatitis diagnosisAt the hearing, Plaintiff
testified that she suffers from pancreatdue to a gall bladder surgery which
resulted in a bile leak. She testifigkdat she has been hospitalized on three
occasions due to the conditiand that it has been gettingprse as the years go by.
She suffers from daily nausea and pairh@r stomach whenever she eats. She
takes a Zofran when she feels nausemglies down until it@bsides, which takes
about an hour.

Objective medical findings include seak office visits with Dr. Schwartz
wherein he noted her abdomen was markddtended and bloated with epigastric
pain and tenderness. Laboratory testeakelevated pancreatic enzymes and a CT
scan of the abdomen revealed right tesaculus and ultrasound testing showed
non obstructing meal stones.

While the ALJ found that Plaintiff l[iathe severe impairment of chronic

pancreatitis, he did not consider whateff if any, Plaintiff's nausea and stomach



pain had on Plaintiff’'s ability to work. The ALJ concluded that Plaintiff was not
entirely credible with respect to her cdaipts of pain, it is not clear from the
record whether he ignored these symmtobecause he believed Plaintiff was
malingering. The Magistratéudge concluded that “thmedical records simply do
not support these alleged functional kations.” He goe®n to highlight Dr.
Schwartz’s opinion where he failed to diss a need for Plaintiff to lie down due
to feeling nauseous. However, Plaintéktified that her condition had worsened
over the years and she hadd&e Zofran for the naused.he medical records are
replete with prescriptions for Zofran amkglan, as well as lab results showing
elevated enzymes, and stomach distentrdh pain. The Court cannot agree that
substantial evidence supports the ALJxidion to discount the symptoms related
to Plaintiff’'s chronic pancreatitis. &htiff's second objection is sustained.

C.  Objection #3

Plaintiff also objects to the MagisteaJudge’s conclusion that the ALJ did
not err in her credibility determinatio’he Magistrateuldge concludes that:

While it would have been prefedabhad the ALJ more explicitly

discussed the evidence as it relateser credibilityfinding, overall

her decision is adequate to makkar to any reader why she

discounted Crothers’ credibility.

Dkt. No. 21 at Pg ID 499. The Court domot agree with the Magistrate Judge’s

conclusion with respect to the ALJ’s cieitity determination. Rather, the ALJ’s

-10-



credibility determination, like her deamsi concerning the treating physician rule,
lacks the requisite specificity reqed by the federal regulations.

An ALJ's credibility assessment ia two-step process. If the ALJ
determines that the claimant's meally determinable impairments could
reasonably be expected to cause the allsgenptoms, then th&lLJ must evaluate
the “intensity and persistence” of ethclaimant's symptoms. 20 C.F.R. 8
416.929(c)(1). An ALJ should not rejeztclaimant’s allegations “solely because
the available objective medical evidendees not substantiate [the claimant’s]
statements.” 20 C.F.R. § 416.929(c)(dgp als®.S.R. 96-7p, 1996 WL 374186.
Instead, an ALJ should consider the wlant's daily activities; the location,
duration, frequency,and intensity of the claimast symptoms; factors that
precipitate or aggravate alaant’'s symptoms; the typdpsage, effectiveness, and
side effects of the claimant’s medicatidreatment other than medication that the
claimant receives; measures the claimas#s to relieve pain or other symptoms;
and “[o]ther factors.” 20 C.F.R. § 416.929(c) (3).

An ALJ need not discuss every fact@ross v. Comm’r of Soc. Se873 F.
Supp.2d 724, 733 (N.D. @h 2005), but her decision “must contain specific
reasons for the finding on credibility, agrted by the evidenda the case record,
and must be sufficiently specific to ke clear to the individual and to any

subsequent reviewers the weight the adjudicgave to the individual's statements

-11-



and the reasons for that weight,”SRR. 96-7p, 1996 SSR LEXIS 4, 1996 WL
374186, at *2. A reviewing court mugjive the “ALJ's determinations of
credibility great weight and deferengearticularly since the ALJ has the
opportunity . . . of observing a wiss’'s demeanor while testifying.Jones v.
Comm’r of Soc. Sec336 F.3d 469, 476 (6th Cir. 2003).

In her decision, the ALJ determinedattPlaintiff's medically determinable
impairments could reasonably be expeéctto cause the alleged symptoms;
however, “the claimant’s statementsncerning the intensity, persistence and
limiting effects of these symptoms aret entirely credible for the reasons
explained in this decision.” However, tA&J fails to adequatelgxplain, with the
requisite specificity, why Plaintiff's comglas of pain are not credible. An ALJ
may not “reject [a claimant’s] statementmoat the intensity and persistence of . . .
pain or other symptoms . . .solely besaudhe available objective medical evidence
does not substantiate [the claimantghtements.” 20 C.F.R.8 404.1529(c)(2).
Rather, the ALJ must “carefylconsider any other inforation . .. submit[ted by
the claimant] about [her pain] symptoms.” 20 C.F.R.8 404.1529(c)(3).

The Court cannot discern from th&lLJ's decision that she carefully
considered other evidence supporting Ritis pain symptoms. She fails to
identify any example from theecord where Plaintiff habeen inconsistent. She

also fails to discuss Plaintiff's acties of daily living and her extensive

-12-



medication regime. She does not specify later in her opinion why Plaintiff’s
statements concerning pain were not credib The Magistrate Judge argues that
because Dr. Cuesta found normal rangenofion in Plaintif's lower and upper
extremities, the ALJ appropriately concladBlaintiff's pain complaints were not
substantiated.

However, Dr. Cuesta did find thatamtiff had thirteen out of eighteen
trigger points for fibromyalgia and resulgy pain in her feet, ankles and elbows.
The Sixth Circuit has repeatedly recapd that “fibromyalgia can be a severe
impairment and that, unlike medical cainzhs that can be confirmed by objective
testing, fiboromyalgia patients pes#t no objectively alarming signs.Rogers v.
Comm’r of Soc. Sec486 F.3d 234, 243 (6th Ci2007). “Rather, fioromyalgia
patients manifest normal musatrength and neurologicaactions and have a full
range of motion.”ld. (quotingPreston v. Sec’y of Health & Human Seng&b4
F.2d 815, 820 (6th Cir. 1988))lt is not clear from the ALJ’'s decision that she
considered Plaintiff's fibromyalgia @gnosis, her pain symptoms, medication
regime and activities of dailyving in determining Plaitiff's credibility. Without
the specificity required by agency regidas, the Court cannot conclude that
substantial evidence suppott® ALJ’'s decision to discredit Plaintiff's statements

concerning her pain symptoms. Plaintitiérd objection is therefore sustained.

-13-



D. Objection #4

Finally, the errors discussed in thisd@r appear to have corrupted the ALJ's
analysis at step five of the sequential process, which relates to Plaintiff's last
objection. Specifically, Plaintiff argues thihe ALJ failed to incorporate all of her
limitations in the hypothetical questions pdsto the Vocational Expert (“VE”).
The Court agrees. The ALJ’s failure telmde Plaintiff's subjective complaints of
pain, her symptomology related to ohic pancreatitis andibromyalgia and
rejection of her treating physician’s opn leave the Court unable to determine
whether the ALJ’'s hypothetical questioascurately captured all of the relevant
factors necessary for the VE’s determiaatconcerning whether work exists that

Plaintiff can perform. As such, Plaintifffgral objection is likewise sustained.

V. CONCLUSION

Accordingly, for the reasons articutak above, the Plaintiff's objections
[#22] are SUSTAINED. The Court teby ADOPTS IN PART and REJECTS IN
PART Magistrate Judge David RGrand’'s August 11, 2017 Report and
Recommendation [#21], GRANTS IN PARPIaintiff's Motion for Summary
Judgment [#12], DENIES the Commisser's Motion for Summary Judgment
[#18], and REMANDS this cader further proceedings deer sentence four of 42

U.S.C. § 405(g).
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SOORDERED.

Dated: September 29, 2017 /s/Gershwin A.rai
GERSHWINA. DRAIN
UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
September 29, 2017, by electronic and/or ordinary mail.
/s/ Teresa McGovern for Tanya Bankston
Deputy Clerk
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