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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

CHAD MCFARLIN, individually and on
behalf of similarly situated persons,

Plaintiffs, Case No. 16-cv-12536

V. UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN

THE WORD ENTERPRISESLLC, ET AL.,

Defendants.
/
OPINION AND ORDER DENYING PLAINTIFF'S MOTION TO STRIKE
[#128]
|. INTRODUCTION

Presently before the Court is Plaintiffs Motion to Strike Defendants’
Improper Notices, filed on November 22019. ECF No. 128. Defense Counsel
previously submitted a Notice RegardingtBs Conference (ECF No. 125) and a
Supplement to Notice Regarding Statumerence (ECF No. 126) on November
18, 2019. After reviewing Plaintiff’'s Motioihe Court concludes that oral argument
will not aid in the resolution of this matter. Accordingly, the Court will resolve the
Motion on the brief as submittedseeE.D. Mich. L.R. 7.1(f)(2. For the reasons

discussed below, Plaintiff's Motion ®trike [#128] wll be DENIED.
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Il. BACKGROUND
A. Factual Background

The instant case involveschain of three Hungry Huie’s franchises located
in Haslett, Perry, and St. Johns, MichigafeCF No. 75, PagelD.1597. Plaintiff
Chad McFarlin filed a complaint again§he Word Enterprises, LLC et al.
(“Defendants”) on July 6, 2016SeeECF No. 1. Plaintifalleged that Defendants
paid him below the Federal and Michigemnimum wages during his time as a
delivery driver for Hungry Howie’s pizzdd. Plaintiff brought the action under the
Fair Labor Standards Act, the Michigdinimum Wage Lawand the Michigan
Workforce Opportunity Wage Act (“WOWA to recover unpaid wages owed to
him and similarly situated Hungry Howie’s delivery drivers employed by
Defendants. Id. Defendants filed an answer on August 31, 2016 denying the
allegations and asserting affiative defenses. ECF No. 19.

Plaintiff then filed his First Amended Complaint on Segdieni9, 2017. ECF
75. He alleged that throughout his timeaadelivery driver at the Perry franchise,

Defendants paid him and similarly sitedtdrivers the exadtlichigan minimum

! The instantase is a companion to another case before this @Gratiam et al.
v. The Word Enterprises Perry, et,alase number 18-cv-10167% fahani). On
January 15, 2018, the Plaintiffs@rahambrought their complaint on behalf of
themselves and all similarly-situated individua&ee Graham v. The Word

Enterprises Perry, et gl18-10167, ECF No. 1.
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wage. Id. He also purported that Defendadid not adequately reimburse him and
other drivers for vehicle expenseascurred while delivering pizzas. Id. at
PagelD.1598. Therefore, according to Riffi, Defendants actually paid Plaintiff
and similarly situated drivers below tfederal and Michigaminimum wages.ld.
at PagelD.1607, 1610. Defendantstomred to deny these allegations.

B. Status of Plaintiff and Defendants’ Settlement

Plaintiff and Defendants (together, theafBes”) participated in a full-day,
private mediation on August 15, 2019 befthre Honorable James Rashid. ECF No.
116, PagelD.2563. The Piad subsequently filed a Joint Status Report on
September 19, 2019. ECF Nbl8. The Joint Status Report explained that the
Parties reached a settlement in prirgj@ubject to the Court’s approvald. at
PagelD.2567. The Joint Status Report alstuded dates for the Parties to meet in
order to move forward with their settlente This Court mewith the Parties on
September 23, 2019 to discuss the stattisedf settlement agreement as well as the
dates in the Joint Status RepdfeeECF Nos. 119, 120.

On November 7, 2019, this Court clutted a status conference with the
Parties.SeeECF No. 121. There, the Parties @@ the Court thahey have been
unable to meet the deadlines outlinedtheir Joint Status Report. This Court
addressed the Parties’ cenas and proposed a revisease management plaBee

ECF No. 122, PagelD.2579.



On November 14, 2019, this Coudnducted a telephonic conference with
the Parties to provide an updated statlibe Parties advised the Court that they
made some progress since their lasttmge ECF No. 124, PagelD.2582. They
explained that there was still a dissgment as to the specific language and
mechanics of the release, howevht. This Court therefore ordered the Parties to
meet with each other on Monday, Novemi8r 2019 at 10:00 a.m. to resolve this
disagreement, as well as any other remagimisputes in the language for the Final
Settlement Agreementld. at PagelD.2583.

Defendants filed a Notice Regardingafbis Conference on November 18,
2019. SeeECF No. 125. This Notice providezh updated status on the cases’
settlement agreement. Specifically, Defants expressed their concern that the
Court was previously misled & when the class list was dull. at PagelD.2585.
Further, this Notice denoted the outstaigddispute concerning the language of the
scope of the releaséd. at PagelD.2586 (“The basicldg in getting the settlement
singed is that Plaintiffs attempted to nfgdihe scope of the release to be 50% of
what was agreed to.”). Defendants alsdicated, though, that they were hopeful
that this issue was behind the Parties amdl ttey could still meet their deadlines
for both the Final Settlement Agreement and the Joint Motion for Preliminary

Approval of FLSA Collectiveand Class Action Settlemend. at PagelD.2586-87.



Defendants also filed a SupplementNotice Regarding Status Conference
later that day.SeeECF No. 126. In this Notice, Bendants objected to Plaintiff's
request to have a court rep@rpresent during the conference on the final settlement
language. Id. at PagelD.2588. The Court adwsine Parties soon after that they
were to meet and confer inetlpresence of the court reporter.

Plaintiff now seeks to strike Defendants’ Notice Regarding Status Conference
(ECF No. 125) and Supplement to NotiRegarding Status Conference (ECF No.
126) (together, the “Notices”) from the redo ECF No. 128. Plaintiff argues that
Defense Counsel Mr. Patkid.annen made “several ungorted accusations” and
“unprofessional accusations” in ebe allegedly improper Notices. Id. at
PagelD.2607. Plaintiff further claimsahthese Notices “serve no other purpose
other than distracting [the Court] frothe remaining issues in this matter and
clouding the record with improper filingsfd. Therefore, Plaintiff asks this Court
to enter an Order striking the Notices froine record pursuant to Federal Rule of
Civil Procedure 12(f).ld.

l1l. LAW AND ANALYSIS
Federal Rule of Civil Procedure 12(f) prdes that a court may strike only
material that is contained in tipdeadings. Fed. R. Civ. P. 12(fee also Fox v.
Mich. State Police Dep’'t2006 U.S. App. LEXIS 5019, &6 (6th Cir. Feb. 24,

2006). The only pleadings that maydirick under Ruld2(f) are enumerated
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in Federal Rule of Civil Procedure 7(alhese pleadings include (1) a complaint;
(2) an answer to a compl&ir§3) an answer to a counté&im; (4) an answer to a
crossclaim; (5) a third-party complaint; (6) an answer to a third-party complaint;
and (7) a reply to an answer if a coarders one. Fed. Civ. P. 7(a).

Rule 12(f) does not apply to a notibecause it is not a “pleading” under
Rule 7(a); it therefore provides no mechamier the Court to strike Defendants’
Notices in the instant matte Other courts withinthe Sixth Circuit have
recognized a district court’s limited autitgrto strike filings under Rule 12(f).
See, e.gNokes v. Miami Uniy2017 U.S. Dist. LEXIS 136880, at *23 (S.D. Ohio
Aug. 25, 2017);Maxum Indem. Co. v. e W. Ins. Servce2014 U.S. Dist.
LEXIS 196740, at *6 (S.D. Ohio June 13014). Plaintiff here should have,
instead, challenged the Notices’ admissibibtyfiling a notice of objection to it.
See, e.gSutton v. United States SB¥ Fed. Appx. 112 (6th Cir. 2003) (finding
that the district court did not abuse its discretion when it denied plaintiffs’ motion
to strike a challenged affidavit). Accordingly, this Court finds that an Order
striking non-pleadings, such as DefendaNstices here, is not a proper usage of
Rule 12(f).

V. CONCLUSION
For the reasons articulated above, @wairt will DENY Plaintiff's Motion to

Strike Defendants’ Improper Notices [#128].
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IT IS SO ORDERED.
Dated: November 22, 2019
s/Gershwir\. Drain

HON. GERSHWINA. DRAIN
United States District Court Judge

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
November 22, 2019, by electronic and/or ordinary mail.
/sl Teresa McGovern
Case Manager




