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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ALONZO BULLMAN,, ET AL.,
Case No. 16-12581
Plaintiffs,
V. SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
CiTY OF DETROIT, ET AL.,
U.S.MAGISTRATE JUDGE
Defendants. ELIZABETH A. STAFFORD
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
JOINT MOTION FOR SUMMARY JUDGMENT [54]; DENYING PLAINTIFFS ' MOTION
FOR LEAVE TO FILE SECOND AMENDED COMPLAINT [59]; OVERRULING
PLAINTIFFS * OBJECTION TO M AGISTRATE JUDGE’'S ORDER ON M OTION TO
CoMmPEL [50]; AND DENYING PLAINTIFFS ' MOTION TO AMEND/CORRECT
SCHEDULING ORDER [51]

Plaintiffs Alonzo Bullman, Joel Castrand Nicole Motyka bring this civil
rights action under 42 U.S.C. § 1983 againstQiity of Detroit and several Detroit
police officers. This lawsudrises from a series of eusrihat occurred at Joel
Castro’s and Nicole Motyka’'s home omdary 26 and 27, 2016. Plaintiffs claim
that Defendants violated their civights when the pate officers executed a
forced entry into Joel Castro’s and Ned/lotyka’s home and killed two of their
dogs, and when two of the officers conaiect warrantless search and seizure of
Alonzo Bullman and his car vibut any justification.

This Opinion and Order resolves selgending motions,lleof which have

been fully briefed. In February 2017 aiitiffs filed a Motion to Compel [27],
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seeking the disclosure of the identitadghe anonymous complainant who first
tipped off the police about narcoticdisity at Joel Castro’s home, and SOI
#3030, the confidential informant whidempted to purchase marijuana from Joel
Castro. The Court referred the motiortie Magistrate Judgevho, in May 2017,
denied the motion without prejudice [4Paintiffs filed an Objection to the
Magistrate Judge’s Order [50] on May P®17. The next day, Plaintiffs filed a
Motion to Amend Scheduling Order to EmteDiscovery Cutoff by 45 Days [51].

Defendants filed a Motion for Summalydgment [54] on June 16, 2017.
Plaintiffs filed a Motion for Leave tBile a Second Amended Complaint [59] on
July 20, 2017. A hearing on the pendmgtions took place on January 23, 2018.

For the reasons stated on the record, and as discussed in depth below, the
CourtGRANTS IN PART andDENIES IN PART Defendants’ Motion for
Summary Judgment as follows:

e The Motion isDENIED as to Joel Castro’s Fourth Amendment illegal
seizure claim for the killing of his dog, Junior, against Sergeant Matthew
Bray, and is otherwisERANTED.

e The Motion isDENIED as to Nicole Motyka'd~ourth Amendment illegal

seizure claim for the killing of haiog, Blanca, against Sergeant Matthew
Bray, and is otherwisERANTED.

e The Motion isDENIED as to Alonzo Bullman’s Fourth Amendment claim
for the illegal search of his car and seizure of his person against Sergeant
Matthew Bray and Officer Mo Hurd, and is otherwiSBRANTED.

e The Motion isGRANTED as to Plaintiffs’ federal and state law claims
against the City of Detroit.

1 S0l stands for source of information.
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e The Motion iISGRANTED as to Plaintiffs’ claimdor intentional infliction
of emotional distress.

e The Motion isGRANTED as to Plaintiffs’ claims for conversion of the
seized marijuana plantsgicash, and the dogs.

The CourtDENIES Plaintiffs’ Motion for Leave to File Second Amended
Complaint [59],OVERRULES Plaintiffs’ Objection to the Magistrate Judge’s
Order on the Motion to Compel [50], aBdENIES Plaintiffs’ Motion to
Amend/Correct Scheduling Order [51].

FACTUAL BACKGROUND

L. The anonymous tip, the confidential informant’s attempted
purchase, and Officer Fox’s surveillance

On January 26, 2016, soore called the DetroRolice Department to
report that narcotics were being sold ofithe two-unit residence located at 5437
and 5441 Springwells Stre®tyhere Joel Castro amdicole Motyka lived.

Officers Johnny Fox and Nico Huedtempted to use an undercover
informant, SOI #3030, to engage in a coliéd buy with the alleged seller at the
Springwells residence. (Dkt. 7-2)ffi@er Hurd had worked with SOI #3030
“hundreds of times” over ampproximately two-and-a-hayear period. (Defs.” Ex.
C at 9:9-16). The officers gave caslthie SOI, who then proceeded to 5437

Springwells and knocked on the front door. (Dkt. 63-1 at 42:12-15). Officer Fox

2 The search warrant affidavit describes thaeseoas “a 2 story 2 tfaily dwelling.” (Dkt.
54-4).
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saw the SOI “speaking with who [he] mled to be the selig a 5’9", 150 pound
white man between the agefs18 and 22 years olt. at 44-45. Although this
person refused to sell anytigito SOI #3030, the SOI afjedly told Fox that the
person was carrying a large sandwich bamarijuana when he opened the door.
Hurd also “observed somebody at the doodimg) bags of marijuana.” (Defs.” Ex
C at 20:13-16, 26:1-3). Both Fox andrdwstated that drug dealers commonly
answer the door carryirtiags of narcoticsSee idat 13:15-21; Dkt. 63-1 at 46:13-
25. Fox also said that he was “awarnetigh training and experience that narcotics
sellers often will not sell to people they do not know in order to avoid detection by
law enforcement.” (Dkt. 3@; Page ID 440-41).

Officer Fox continued surveilling the Springwells house. In the span of 45
minutes, Fox saw two white men arrive, sepaly and independé of each other,
at the home. After bringingach individual inside 5437 Springwells, the alleged
seller left, entered 5441 Spgwells for several minutethen walked back and
reentered 5437 Springwells. The two meha@proximately 30 seconds to one
minute after the seller returned. Basadhis experience and observations, Office
Fox believed that he had wissed narcotics trafficking.

At the time of the investigation 0k did not know that Joel Castro is
licensed by the Department of Licenseagd Regulatory Affairs to serve as a

licensed medical marijuana caregiver. Mgan law allows Joel Castro to possess
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up to 36 marijuana plants for the usenofiself and registered qualifying patients.
M.C.L. 8§ 333.26424(b)(2). Joel Castro uglkd facility at 5441 Springwells to
grow his medical marijuana plants.

Fox and Hurd later determinedhtithe seller was Chris Bullményho is
Joel Castro’s friend and Alonzo Bullman'gusin. (Dkt. 63-1 at 45:3-11; Defs.’ Ex
C at 21:3-7, 71-72). Joel Castro, howeweajntains that Chris Bullman wasn’t at
his home on January 26, 2016. (Dkt. 63-3pel Castro remembers that someone
he didn’t know knocked on his door that ddgel Castro did not sell any drugs to
that person because he was not his pat({®kt. 33-1, Pg. ID 453). Joel Castro
adamantly denies that he was holdingag of marijuana whene answered the
door, as such behavior would teolish and highly dangerousld. He said that
the only marijuana on the first floor aettime was his personal supply, which
could not be seen from the front door.

II.  The execution ofthe search warrant

Officer Fox obtained a search mant on January 27, 2016. At mid-

afternoon that day, Fox and the other offscerent to the Springwells residence. At

that time, Joel Castro and Chris Bullmaere playing video games in the living

3 Chris Bullman is not a party to this lavisiHe was not deposed by either party.
4 This is an unsworn, unsignadfidavit, and is not in aopliance with the Federal Rules

of Civil ProcedureSeeNassif Ins. Agency, Inc. €ivic Prop. and Cas. Cp2005 WL
712578, at *3 (6tCir. Mar. 30, 2005).
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room. One of Joel Castro’s dogs, Yayoswdth them. The other two dogs, Junior
and Blanca, were confined in the kitcharhich is separatefdom the living room

by what appears to be an island, a bookfshatl an approximately four foot tall
wood board. (Dkt. 7-1). Access to the kitchen is blocked.

What happened next is contested byghsdies. Joel Castro said that he
heard police officers on his front porch. (Defs.” Ex. M, 27:25-28:1). The officers
said “Detroit Police” and then “no moreathh 3 seconds later, [Castro’s] door was
being kicked in."ld. at 28:3-4. “As [he] heard the first few slams against the door,
[Castro] grabbed Yayo by his collarfi@é threw him inside the bedroom, which
was about four feet awald. at 28:9-10. Joel Castro théwnent to [his] front door
and yelled at the police officer . that [he] was going to open itd. at 28:11-13.
He kicked the security bodidown from the front door, at which point the police
entered the house. Joel Castro and <CBullman immediatgl complied with the
officers’ orders to get on the ground.

Blanca and Junior, were confinedtb@ kitchen when the police entered the
home. Plaintiffs assert that the dogs w&eared and “cowerg in the corner.”
(Compl. 1130). The officers claim differentl@fficer Hurd testified that the dogs
were “barking, jumping up and down, [arsljowing teeth.” (Defs.” Ex. C at 35:6).
Officer Samuel Galloway described the dags‘being aggressive.” (Defs.’ Ex. X

at 10:8).
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While on the ground, Joel Castro asked if he could put Junior and Blanca
away. Sergeant Matthew Bray ignored tt@gquest and fired his shotgun six times,
killing the two dogs. The officers subseqtlgrseized Joel Castro’s 26 marijuana
plants and $4,683.00 in cash.

[lIl.  The police officers stop Alonzo Bullman

Alonzo Bullman drove to Joel Castrdisme shortly before 1 PM. When he
arrived, he saw “a bunch of police offiser. . in the yard [and] on the porch.”
(Defs.” Ex. AA at 14:10-19). He decidéedl circle the block a few times to call
Chris Bullmani and try to figure out what was happenitdy.at 16:18-20. Sergeant
Bray and Officer Hurd, both dressedfull SWAT gear, stopped Alonzo Bullman
after the third drive-by. The officers oreel Alonzo Bullman “to get the F out the
car” and told him that his car smelled of marijuddaat 18:11-16. They searched
the vehicle, but found no contraband or weaptthsat 29:9-10. After Alonzo
Bullman asked why this was happeninge ar the officers “got aggravated and
told [him] if [Bullman] don’t talk . . . [theofficer’s] going to take [Bullman] in the
house and give [him] a Detroit assipping and send [him] on [his] wayld. at
21:11-13. Alonzo Bullman refused toesgk to the officers and one of them
threatened him a second tinhé. at 21:15-16. Ultimately, the officers released

Alonzo Bullman and directeldim to leave the premisesl. at 29:11-12.

> Again, Chris Bullman is Alnzo Bullman’s cousin. Chris wanside Joel Castro’s home
on January 27, 2016, wh the police executate search warrant.
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THE PARTIES’ MOTIONS
l. Defendants’ Motion for Summary Judgment
L EGAL STANDARD

Summary judgment is appropriate “iftipleadings, depositions, answers to
interrogatories, and admissions on file, togethith the affidavits, if any, show
that there is no genuine issue as to antena fact and that the moving party is
entitled to a judgment as a matter of lawEDFR. Civ. P. 56(c). Defendants bear
the burden of establishing that there areganuine issues of material fact, which
may be accomplished by demonstrating Plaintiffs lack eviénce to support an
essential element of their caséelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
Plaintiffs cannot rest on the pleadireysd must show more than “some
metaphysical doubt as tbe material facts."Matsushita Elec. Indus. Co., L{d.
475 U.S. at 586-87. Plaintiffs must “go beyond the pleadings and by . . . affidavits,
or by the ‘depositions, answers to interrogatories, and admissions on file,’
designate ‘specific facts showing that there is a genuine issue for ialdtex
Corp., 477 U.S. at 3249(otingRule 56(e))see also United States v. WRW Corp

986 F.2d 138, 143 (6th Cir. 1993).
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ANALYSIS
A. Federal Claims

Plaintiffs purport to bring claimander the Fourth and Fourteenth
Amendments. However, because Plaintiffs have failed to brief or address the
Fourteenth Amendment due process argnuiis, the Court deems these claims
abandonedSee Conner v. Hardee’s Food Sys.,,[686. Fed. Appx. 19, 24-25 (6th
Cir. 2003);Anglers of the Au Sable v. United States Forest S@6.F.Supp.2d
812, 839 (E.D. Mich. 2008) (“It is well #ed that abandonment may occur where
a party asserts a claim in its complabit then fails to address the issues in
response to [a] motion for summary judgment.”).

To prevail on a claim under 42 U.S.C. § 1983, Plaintiffs “must establish that
a person acting under color of state law dega [them] of a right secured by the
Constitution or laws of the United State®aters v. City of Morristown, TN42
F.3d 353, 358-59 (6th Cir. 2001). At teemmary judgment stage, the police
officer defendants are entitled to qualified immunity unless Plaintiffs present
sufficient evidence to eate a genuine dispute of matefadt as to whether (1) the
defendants violated a constitutial right (2) that was clearly established such that
a reasonable person in defendaptssition would know that the conduct
complained of was unlawfuBaucier v. Katz533 U.S. 194, 201-02 (2001). The

officers are entitled to qualified immunityaoi if Plaintiffs fail to meet either
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requirementPray v. City of Sandusky9 F.3d 1154, 1157 (6th Cir. 1995) (citing
Anderson v. Creightor83 U.S. 635, 640 (1987)).
1. Joel Castro and Nicole Motyka
I The search of 5437 Springwells

Plaintiffs submit that the unlawfuearch of Joel Castro’s home occurred
because of intentional misrepresentationthe search warrant affidavit; either
Officer Fox lied about what the SOI said, and/or SOI #3030 lied about seeing the
seller holding marijuana in his ha when he answered the door.

In his warrant affidavit, Officer Fogwore that after receiving a complaint
that drugs were being sold at the Spwedls residence, he and Officer Hurd met
with SOI #3030, with whom they’d prewusly worked. The SOI unsuccessfully
attempted to make a conlled buy. The SOI told thefficers that the seller
refused to sell to him because the selldndiknow him, and that the seller was
holding a bag of marijuana when he opened the door. During Officer Fox’s
surveillance, he saw two whiteen, separate and indegent of each other, enter
5437 Springwells. The seller would themalk out of 5437 Springwells, enter 5441
Springwells, and return to 5437 Springwells.

Plaintiffs vehemently dispute the warraftidavit. Joel Castro states that

there were no white men in his house omuzaty 26. He also maintains that he
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would never carry a bag of marijuanail@ranswering his front door, as “[s]uch
action would be foolish and highly dangerous.” (Dkt. 33-1).

The Fourth Amendment guarantees “[tiight of the people to be secure in
their persons, houses, papers, andat$f against unreasonable searches and
seizures” and that “no warrants shall s$wt upon probable cause.” U.S. Const.
Amend. IV. The information presentedsapport of a search warrant must be
“believed or appropriately accega by the affiant as trueFranks v. Delawarge
438 U.S. 154, 165 (1978). In the criminal ettt a warrant must be voided, and
evidence obtained in a search conddgiersuant to that warrant must be
suppressed, if (1) “a false statement knowingly and intentionally, or with reckless
disregard for the truth, was included by #fgant in the warranaffidavit,” and (2)
“with the affidavit's false material set to one side, the affidavit’'s remaining content
Is insufficient to establish probable caudd.’at 155-56.

To overcome an officer’s entitlemeto qualified immunity, 8§ 1983
plaintiffs must first make “a substia showing that the defendant stated a
deliberate falsehood or showextkless disregard for the truth/akilian v. Shaw
335 F.3d 509, 517 (6th Cir. 2003). “An offitestatement . . . is ‘deliberately’
false’ when the officer makes tseatement knowing that it is untruéJhited
States v. Ellis910 F.Supp. 2d 1008, 1016 (W.D.d¥i 2012) (internal citations

omitted). “Similarly, an officer display®ckless disregard for the truth when he
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‘entertains serious doubts as to thehtroftt his allegations’ in an affidavitld. at
1016-17 (quotindJnited States v. Whitle49 F.3d 614, 621 (7th Cir. 20013ge
alsoGriffin v. City of Detroit 996 F.2d 1215, at *5 (6th Cir. 1993).
Joel Castro’s factual allegations langebrroborate Fox’s warrant affidavit.
The parties agree that the SOI atterdgtebuy marijuana from someone at the
Springwells residence on January 26,\Wwas unable to do so because the seller
didn’t know the SOISeeDkt. 30-2; Dkt. 33-1. Fox warrant affidavit indicates
that a person at the Springwells desice would retrievenarijuana from 5441
Springwells, and Joel Castro admits tthas is where the marijuana is growd.
The warrant affidavit also states tlael Castro sold marijuana to two men on
January 26, and Joel Castro admitg the had two marijuana customeds.Joel
Castro also explains in his affidavit,
When dispensing to my patients . .]Jhfty would [ ] come to my front door.
| would greet them at the door and weuld exchange payment for their
marijuana . . . Before they arrivedwbuld have their prescription available
in my residence.
(Dkt. 33-1).
This seems to suggest that Joel Castald, in fact, come to the door with
marijuana in his hand, and at the very tetimat he kept marijuana within close
distance of the front door.

Although there are some minor difé@ces between Plaintiffs’ and

Defendants’ stories, Plaintiff have noade “a substantial showing that [Fox]
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stated a deliberate falsehood or showexkless disregard for the truth/alkilian,
335 F.3d at 517. Plaintiffs offer no evidmnin support of their claims that the
officers and/or the SOl lied. And, althgiu Plaintiffs repeatedly emphasize that it
would be ludicrous for a person to amswhe door holding a bag of marijuana,
Fox and Hurd both testified that ineih experiences, this is common practice
among drug dealers. (Defs.” Ex. C atll8321; Dkt. 63-1 at 46:13-25). Moreover,
Joel Castro himself admitted that whenslbé marijuana to his patients, he would
have the prescription available and reaatyd the exchange took place at or near
the front door. (Dkt. 33-1). Again, asaged above, this undermines Plaintiffs’
position.

. The killing of the dogs

a. Personal material involvement

It is undisputed that Officer Bray wahe only person whehot Blanca and

Junior. Plaintiffs have not shown thaetbther officers “did more than play a
passive role in the alleged violation oosred mere tacit approval of the events.”
Salehpour v. Univesity of Tennesse&59 F.3d 199, 206 (6th Cir. 1998) (citing
Leach v. Shelby County Sher801 F.2d 1241, 1246 (6th Cir. 1989)). Because
Officers Galloway, MitchellMuhammad, Hurd, Severy, and Fox did not fire their
weapons or harm the dogs, they did not seize the &egsAdams v. City of

Auburn Hills 336 F.3d 515, 519 (6th Cir. 2003). The § 1983 claims for illegal
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seizure of the dogs against Offic&alloway, Mitchell, Muhammad, Hurd,
Severy, and Fox are dismissed.
b. Legitimate possessory interest

Defendants argue that Nicole Motyleked a constitutionally protected
property interest in Blanca by virtue thie fact that the dog was contrabairel,
not properly licensed. Thereforecacding to Defendants, Blanca was not
protected by the Fourth Amendment.

Defendants’ argument is misplaced $ewveral reasons. First, dogs are
lawful property, and theatk of a license doesn’t peve a dog of its legitimacy.
Defendants present no binding auttyothat holds otherwise.

The Sixth Circuit recently explainedat‘[m]arijuana is contraband because
its possession and production is prohibiieder federal law and the criminal laws
of most states.United States v. Chur¢i823 F.3d 351, 355 (6th Cir. 2016) (citing
Black’s Law Dictionary 365 (9th ed. 200@)efining contraband as “[g]oods that
are unlawful to import, export, produas, possess.”). A dog — licensed or not —
does not fit this definition. Furthermmralthough unlicenskeproperty may be
subject to seizure, such seizure nhesteasonable because the owner retains a
Fourth Amendment interest in the propefge Hudson v. Michigab47 U.S.

586, 602 (2006) (“[E]xcessivar unnecessary destrumi of property . . . may
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violate the Fourth Amendment.”) (quotitinited States v. Ramirgz23 U.S. 65,
71 (1998)).

Furthermore, in Michigan, “dogs havealue, and are the property of the
owner.” Ten Hopen v. WalkeB6 Mich. 236, 240 (1893). Nhere in Michigan’s
Dog Law is there language that 1) deprives a dog owner of her possessory interest
in her dog simply because the dog is unigaah and/or 2) authorizes the killing of
a dog by virtue of the fact that it's unlicensed.

In sum, the Court holds that Nicdléotyka retained a constitutionally
protected property interest in Blanca.

c. Imminent Threat

The Sixth Circuit recently held thafpgrson has a right to not have her dog
unreasonable seized; such a seizure viotaegourth Amendment; and this right
was clearly established in 20 own v. Battle Creek Police Departme&44
F.3d 556, 566-67 (6th Cir. 2016). The quesfmmthe Court, therefore, is whether
the seizures of Junior and Blanca werasonable under the Fourth Amendment.
Id. at 567.

“Reasonableness is the touchstone of any seizure under the Fourth
Amendment.”San Jose Charter of the Hells Atg®otorcycle Club v. City of San
Jose 402 F.3d 962, 975 (9th Cir. 2005). Undlee standard adopted by the Sixth

Circuit,

15 of 30



[A] police officer's use of deadlyorce against a dog while executing a

warrant to search a home for illegdiug activity is reasonable under the

Fourth Amendment when, given the tdtaof the circumstances and viewed

from the perspective of an objectiyaleasonable officer, the dog poses an

imminent threat to the officer’s safety.
Brown, 844 F.3d at 568.

The Court analyzes the question ofetlirer a dog constitutes an imminent
threat “from the perspective of a reasoeatiificer on the scene, rather than with
the 20/20 vision of hindsightld. at 567 (quotindRobinson v. Pezza818 F.3d 1,

8 (D.C. Cir. 2016)). The Court recognizésat law enforcemdragents are “are
regularly forced to make critical dsens” and split-second judgments in high
pressure situation®ray, 49 F.3d at 1159.

In Brown, the police obtained search warrant teesirch a house suspected
of drug activity.Brown 844 F.3d at 561. Prior to executing the warrant, the police
learned that Vincent Jones, a dangemusinal and known gang leader, lived at
the residence. They dibt know, however, whethelogs were present in the
house until they were en route to the hoadavhich point they also learned that
Jones had left the resigdge and had been detaingddewhere by police. The
officers also learned that PlaifitMark Brown was in the house.

TheBrown Court examined the totality ¢iie circumstances and concluded

that the officers acted reasonably when they shot and killed the two pit bulls.

Specifically, the court noted:
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Jones’ criminal history, gang diations, the types of drugs he was
suspected of distributing, the fact tlla¢ officers had no time to plan for the
dogs, in addition to the officers’ unrebutted testimony that the dogs either
lunged or were barking aggressivelytla officers, the nature and size of the
dogs, [and] the fact that the dogsreveunleashed and loose in a small
residence.

Id. at 572.

There are some similariBebetween this case aBdown The officers here,
like those inBrown, had no advanced notice of tthegs’ presence in the house. In
addition, officers in both cases testifieatlhey could not safely clear the space
with the dogs therdd. at 570;see alsdefs.” Ex. C, 49:3-7 (Officer Hurd
explained that he would shoot the dogs eWvémey were passive and confined “to
make sure the locatiomas deemed clear.”).

Brownis also distinguishable fromithcase in many important respects.
First, there’s no evidence showing tktae officers believed they would have to
contend with a highly dangerous criminal. AdditionallyBirown, the officers
encountered the two dogs “in an unswsrd environment where they were
unleashed and [running loose] in artlesed space with the officerdd. at 572.

One of the dogs also jumped at tfécers as they entered the houlsk at 569.

Critically, this was not the case heBtanca and Junior were not running
loose; in fact, they were confined teetkitchen and separatéom the officers. In

addition, Joel Castro, pursuant to polarders, was on the gnad and asked to be

allowed to secure the two dogs, who haraks were cowering the corner.
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Viewing the facts in the light mostvarable to Plaintiffs, a jury could
reasonably conclude that — given thatdiogs were separatesdim the officers and
never lunged at or attacked the officerthe dogs did not pose an imminent threat
to officer safety. Therefore, seizingetdogs by killing them was unreasonable.

2. Alonzo Bullman — the stop and search of the vehicle

Alonzo Bullman alleges that he was atir of an unconstitutional seizure
and that Sergeant Bray and Officer Hiadked reasonable suspicion to stop his
vehicle. He also contends that tleach of his vehiclevas unjustified.

The parties agree that Sergeant Baag Officer Hurd stopped Alonzo
Bullman in his vehicle and that this wasiawestigative detention, “which must be
supported by a reasonable, articudadlispicion of criminal activity.United States
v. Jones673 F.3d 497, 502 (6th Cir. 2012) (quotidgited States v. Smitb94
F.3d 530, 535 (6th Cir. 2010)). The reasorahlspicion inquiry requires the Court
to determine whether the totality oktliircumstances gave the officers “a
particularized and objective bador suspecting legal wrongdoindJhited States
v. Arvizy 534 U.S. 266, 273 (2002). The ques is whether all of the
circumstances “taken together give rise to reasonable suspicion that criminal
activity may be afoot.United States v. Marxed10 F.3d 326, 329 (6th Cir. 2005).

Officer Hurd explained that heagiped Alonzo Bullman because he “was

driving around the block several timesiatsed suspicion to myself and Sergeant
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Bray that he could possibly be attpting to ambush us, traveling around a
narcotic raid.” (Defs.” ExC at 54:20-23). Similayl Sergeant Bray said:

| saw him drive by two prior times . 1 saw both times that it was the same

vehicle that went by. | was standing ontfront of the location, | saw the

vehicle coming down the block the third time . . . | wanted to see who was
continually driving by.
(Defs.” Ex. Y at 58:4-17).

Defendants Hurd and Bray are not entitled to qualified immunity. First,
Alonzo Bullman’s Fourth Amendmengft to be free from an unreasonable
seizure is a clearly established right of which a reasonable official would know.
See California v. Hodari D499 U.S. 621, 624-25 (1991). Second, Bray and Hurd
lacked reasonable suspicion to stopmdo Bullman. A vague, generalized fear
that Alonzo Bullman was going to ambush the officers does not satisfy the
“particularized and objective basig feuspecting” him of breaking the latteien
v. North Carolina 135 S.Ct. 530, 536 (2014) (citiépvarette v. Californial34
S.Ct. 1683, 1687 (2014)8ee also Arvizuib34 U.S. at 274 (“[A]n officer’s reliance
on a mere hunch is insuffigieto justify a stop.”). Furthermore, because Alonzo
Bullman was stopped without reasonable gtsp, the subsequent search of the
car was also invalidsee Wong Sun v. United Stat@sl U.S. 471, 488 (1963).

3. Plaintiffs’ claims against the City of Detroit

Plaintiffs argue that the City of Dettads liable for the violations of their4

and 14' Amendment rights vis-a-vis its pakis and practices, which Plaintiffs
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claim fostered the officerginconstitutional conduct. Thejso contend that the
City failed to adequately supervise, tramonitor and discipline its officers and
that such failures evidence the Gityolerance of police misconduct.

To succeed on a municipal liability claiflaintiffs must show that their
constitutional rights were violateahdthat the “violation occurred because of [an
official] municipal policy or custom.Burgess v. Fische735 F.3d 462, 478 (6th
Cir. 2013) (quotingMonell v. Dep’t of Soc. Sery#t36 U.S. 658, 694 (1978pee
also Connick v. Thompsph63 U.S. 51, 60-61 (2011). Plaintiffs can establish the
existence of an illegal policy or custom aleging “(1) the existence of an illegal
official policy or legislative enactment;)Bhat an official with final decision
making authority ratified illegal actions; (8)e existence of a fioy of inadequate
training or supervision; or (4) theistence of a custom of tolerance or
acquiescence of federal rights violationsl”

I Inaction Theory

Plaintiffs submit that the City of Detit has implemented a “de facto” policy

of tolerating acts of police misconduct. Thigpears to be a custom-of-tolerance,

or “inaction theory,” where a policy dblerating federal rights violations is
unwritten but nevertheless entrenchethbmas v. Citpf Chattanooga398 F.3d
426, 429 (6th Cir. 2005). Under this tmgoPlaintiffs must show: “(1) the

existence of a clear amersistent pattern of illegal activity; (2) notice or
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constructive notice on the part of thdatedant; (3) the defendant’s tacit approval
of the unconstitutional conduct, such that their deliberate indifference in their
failure to act can be said to amount toodfircial policy of inaction; and (4) that the
defendant’s custom was the ‘movingde’ or direct causal link in the
constitutional deprivation.Doe v. Claiborne Counfyi03 F.3d 495, 507 (6th Cir.
1996). Because Plaintiffs have set fionb evidence to meet any of these
requirements, nor have they provided anyghio show that the City of Detroit
“had a ‘custom’ that reflected a delilbgée, intentional indifference to” their
constitutional rights, this claim is dismissédl. at 508.
. Failure to Train

Inadequate training may serve as basis for § 1983 municipal liability
where it “amounts to deliberate indifferencelte rights of persons with whom the
police come into contactBrown, 814 F.3d at 463 (internal quotations omitted).
To succeed, Plaintiffs must showrigr instances of unconstitutional conduct
demonstrating that the [municipality] . ignored a history of abuse and was
clearly on notice that the training in thparticular area was deficient and likely to
cause injury.’"Miller v. Sanilac Cnty.606 F.3d 240, 255 (6th Cir. 2010) (internal
guotations omitted).

The City is entitled to summary judgmeas Plaintiffs have not identified

any illegal acts for which it is responsibfee Pembauer v. Cincinnadi75 U.S.
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469, 479 (1986). Although Plaintiffs contkthat their failure-to-train claim “is
bolstered by the incredibly high percentage of search warrants that include Detroit
police breaking down people’s doors, and the callousness and indifference of
Detroit police officers in general,” thdwave provided no information whatsoever
about these alleged illegal searches antM®deliberate indifference of Detroit
police officers. (Compl. § 129). Moreové&taintiffs have not established any
evidence of a pattern of violations by Détqmolice. Plaintiffs have also failed to
allege anything with respett the content, durationy frequency of the City’s
training on the execution of search warrattis, level of justiication required for
different types of police/citizeimteractions, or the like.
B. State Claims

1. Conversion of the marijuana, dogs, and money

“Conversion is any distinct act dbminion wrongly exerted over another’s
personal property in denial of ordonsistent with his rights thereinCThoma v.
Tracy Motor Sales, Inc104 N.W.2d 360, 362 (196(dyefendants argue that

governmental immunity under Michigan ldars Plaintiffs’ conversation claims.
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I. The City of Detroit

Under Michigan’s Government Tdrtability Act (GTLA), municipalitie$
are immune from tort liability where theyeaengaged in the exercise or discharge
of a governmental function. M.C.B.691.1407(1). Although there are some
exceptions, “a governmental agencynsnune from tort liability if the
governmental agency is engaged in thereise or discharge of a governmental
function.” M.C.L. § 691.140%t seqg.Nawrocki v. Macmb Co. Rd. Comn463
Mich. 143, 156-58 (2000). Plaintiffs must plead facts in avoidance of
governmental immunity, and can do so 4igting a claim thdits within a
statutory exception or by pleading facts that demonstrate that the alleged tort
occurred during the exercise or discleaaj a non-governmental or proprietary
function.” Mack v. Detroif 467 Mich. 186, 204 (2002)

Although Plaintiffs do not address f@adants’ immunity argument, it is
clear that because the Cdf Detroit, through its officers, was “engaged in the
exercise or discharge of a governmefualction,” it is protected by immunity.
Mack 467 Mich. at 200. Plaintiffs complain about the Detroit Police Department’s
training and hiring procedures and polg;iall of which are “decisions that the

police department makestime course of dischargintg governmental function.”

® The City of Detroit qualifies asgovernmental agency under the GTI9eeM.C.L. §
691.1401(a), (d), and (e).
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Id. at 205. Therefore, the Court will gtasummary judgment as to the City of
Detroit on Plaintiffs’ state law claims.
ii. The individual police officer defendants

The individual police officers are immuf®m liability if they show that
they: (1) acted during the course of their employment and acted, or reasonably
believed they acted, withinelscope of their authority; (2) acted in good faith; and
(3) performed discretionary-decisionedfher than ministerial-operationadcts.
Alexander v. Riccintal92 Mich. App. 65, 70 (1991) (citirfgoss v. Consumers
Power Co, 420 Mich. 567, 592 (1984)). Michigaouwrts have held that “[a] police
officer’'s determination regarding thepiy of action to take . . . constitutes
discretionary action entitled to immunityNorris v. Lincoln Park Police Officers
292 Mich. App. 574, 579 (20113ee also Alexandet92 Mich. App. at 71.

Good faith in the context of qualified munity for intentional tort liability
“Is subjective in nature.Odom 482 Mich. at 481-82. A government employee
does not act in good faith if she acts “m@lusly or with a wanton or reckless
disregard of the rights of otherdd at 474. To establish willful and wanton
misconduct, there must be either intenh&m, or “such indifference to whether

harm will result as to be the equigat of a willingness that it doesRankin v.

" “Ministerial acts ‘constitutenerely an obdénce to orders or the performance of a duty
in which the individuahas little or no choice."Odom v. Wayne Count¥82 Mich. 459,
476 (2008).
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City of Highland ParkNo. 318385, 2015 WL 773734,*& (Mich. Ct. App. Feb.
24, 2015) appeal denied498 Mich. 920, 871 N.W.2d 173 (2015) (quotiddom
482 Mich. at 474).

As described above, Plaintiffs haveepented no evidence in support of their
claim that Officer Fox and/or the SOI liedfurtherance of Fox’s efforts to secure
a search warrant. Plaintiffs rightly concetat in the light of the Court’s finding
that the search warrant was valid, thewe of the marijuana plants and cash was
proper.

The conversion claim as it relates to kiéng of Junior and Blanca is also
subject to dismissal becaue record does not demonstrate that Defendants acted
with malice.See Armstrong v. Ross Tw@2 Mich. App. 77, 85-86 (1978).

2. Intentional Infliction of Emotional Distress

The four elements necessary for a @ifacie case of intentional infliction
of emotional distress are: “(1) extreror outrageous condii¢2) intent or
recklessness; (3) caution; and $¢vere emotional distres®teston v. City of St.
Clair Shores 2015 WL 12516687, at *10 (E.D. Mich. Dec. 31, 2015) (quoting
Roberts v. Auto-Owners Ins. C874 N.W.2d 905, 908 (Mici.985)). “Pets have
long been considered personal propertyliohigan” and “[t]here is no Michigan
precedent that permits the recovery aindges for emotional injuries allegedly

suffered as a consequencéproperty damageKoester v. VCA Animal Hosp.
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244 Mich. App. 173, 176 (20003ee also Smith v. City of Detro017 WL
3279170, at *11 (E.D. Mich. Aug. 2, 201 Breston 2015 WL 12516687 at *8.
Therefore, the Court will grant summgadgment to Defendants on Plaintiffs’
[IED claim.
. Plaintiffs’ Motion for Leave to File Second Amended Complaint; the
Magistrate Judge’s Order Denyirg Without Prejudice Plaintiff's
Motion to Compel; and Plaintiffs’ Motion to Amend/Correct

Scheduling Order

A. Motion for Leave to File Second Amended Comiaint and Motion to
Amend/Correct Scheduling Order

Fed. R. Civ. P. 15(a) allows a pattyamend the pleading after a responsive
pleading has been served “only by leaveairt . . . and leave shall be freely
given when justice so requires.” The dgan to grant or deny an opportunity to
amend is within the Court’s discretion. The Court is not compelled to grant leave
where amendment would be futile, meapthat “the proposed amendment would
not permit the complaint teurvive a motion to dismissMiller v. Calhoun
County 408 F.3d 803, 817 (6th Cir. 2005) (citingighborhood Dev. Corp. v.
Advisory Counsel on Historic Pre€32 F.2d 21, 23 (6th Cir. 1980)).

Plaintiffs submit that Alonzo Bullman’s Fifth Amendment rights were
violated when Sergeant Brayd Office Hurd asked him questions while he was in
their custody. They also seek to adcam of conspiracy under 42 U.S.C. § 1985.

Finally, they wish to add SOI #3030 aslefendant in this case.
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1. Alonzo Bullman’s Fifth Amendment Claim

The Fifth Amendment requires that “hperson . . . shall be compelled in
any criminal case to be a witness agahimself.” U.S. Const. Amend. V. That
this is a civil, rather than criminal, & “does not alter [the] conclusion that a
violation of the constitutional right agatrself-incrimination occurs only if one
has been compelled to be a witnesairagt himself in a criminal caseChavez v.
Martinez 538 U.S. 760, 770 (2003).

Although the police arrested Alonzo Buklim, they releaseldim that same
day. It is also undisputed that AlonzolBuan was never chardavith a crime. It
is well settled “that the Fifth Amendment is a trial protectiovicKinley v. City of
Mansfield 404 F.3d 418, 430 n.11 (6th Cir. 2005). “It is only once compelled
incriminating statements aused in a criminal proceed . . . that an accused has
suffered the requisiteoastitutional injury for pyvoses of a § 1983 actiorid.
(citing Chavez538 U.S. at 769kee also Lingler v. Fechk812 F.3d 237, 238-40
(6th Cir. 2002) (plaintiffs could not prevail on their Fifth Amendment claim
because their statements were not wgginst them in a criminal case).

2. Plaintiffs’ conspiracy claim under 42 U.S.C. § 1985

To maintain a cause of action fmonspiracy under 42 U.S.C. § 1985(3),
Plaintiffs must establisi{1) a conspiracy involving two or more persons (2) for the

purpose of depriving, directly or indictly, a person or class of persons of the
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equal protection of the laws and (3) ahiadurtherance of the conspiracy (4)
which causes injury to a person or pedy, or a deprivation of any right or
privilege of a U.S. citizerSmith v. Thornburgl36 F.3d 1070, 1078 (6th Cir.
1998) (citingJohnson v. Hills & Dales Gen. Hos@O F.3d 837, 839 (6th Cir.
1994)). Plaintiffs must also show ththe conspiracy was motivated by a class-
based animugd. (citing Collyer v. Darling 98 F.3d 211, 233 (6th Cir. 199@grt.
denied 520 U.S. 1267 (1997)). Because Pldisthave never alleged that the
police officer defendants were motivatedadny type of class-based animus, this
claim would not survive a motion to digss, and the Court declines to allow
Plaintiffs to add this &im to their complaint.

3. The addition of the SOI as a defendant

As discussed above, Plaintiffs have astablished that they are entitled to
the identity of SOI #3030. Accordingly,dale’s no need to modify the scheduling
order for the SOI's deposition, nor shoul@iRtiffs be permitted to add the SOI as
a defendant in this case.

B. Magistrate Judge’s Order Denyirg Without Prejudice Plaintiffs’
Motion to Compel

The Court may set aside the Magitgrdudge’s order if it is clearly
erroneous or contrary to laBee28 U.S.C. § 636(b)(1)(A)}nited States v.
Curtis, 237 F.3d 598, 603 (6th Cir. 2001). Adsion is “clearly erroneous” if

“although there is evidence swupport it, the reviewingourt on the entire evidence
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is left with the definiteand firm conviction that enistake has been committed.”
United States v. United States Gypsum BG83 U.S. 364, 395 (1948).

The Magistrate Judge did not clgeerr in denying without prejudice
Plaintiffs’ Motion to Compel. Plaintiffpresented no objective evidence that the
anonymous tipster does not exist and that either Officer Fox or the SOI fabricated
the allegations in the search warrantdsfiit. Plaintiffs are not entitled to the
identity of the anonymous tipster becagke “merely convey[ed] information to
the” police; she neither “witness[ed] nor participat[ed] in the offend&son v.
O’Dea, 16 F.3d 1224, at *4 (6th Cir. 1994). Ag the SOI, the fact that Plaintiffs
consider it ludicrous that Joel Castwould answer the door carrying a bag of
marijuana is not a justification fooVerriding both the public interest in
encouraging the flow of information, and the informant’s private interest in his or
her own safety.United States v. Martine®22 F.2d 914, 921 (1st Cir. 1991).
Accordingly, the CourOVERRULES Plaintiffs’ Objection.

CONCLUSION

For the reasons discussed on tledrd and as set forth above,

Defendants’ Motion for Summary JudgmenGRANTED IN PART and
DENIED IN PART , as follows:

e The Motion isDENIED as to Joel Castro’s Bath Amendment illegal

seizure claim for the killing of hidog, Junior, against Sergeant Bray,
and is otherwis&RANTED.
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e The Motion isDENIED as to Nicole Motyka Fourth Amendment
illegal seizure claim for the kilig of her dog, Blanca, against
Sergeant Bray, and is otherwiSGRANTED.

e The Motion iIsDENIED as to Alonzo Bullman’s Fourth Amendment
claim for the illegal search of his cand seizure of his person against
Sergeant Bray and Officer Hurd, and is otherv@$®ANTED.

e The Motion isGRANTED as to Plaintiffs’ federal and state law
claims against the City of Detroit.

e The Motion is GRANTED as to Plaintiffs’ claim of intentional
infliction of emotional distres against all Defendants.

e The Motion isGRANTED as to Plaintiffs’ claims for conversion of
the seized marijuana plantke cash, and the dogs.

Plaintiffs’ Motion for Leave to File Second Amended Complaint [59] is
DENIED.

Plaintiffs’ Objection to the Magistrate Judge’s Order Denying Without
Prejudice the Motion to Compel [S0]@VERRULED .

Plaintiffs’ Motion to Amend/Corct Scheduling Order [51] BENIED.

SO ORDERED.
gArthur J. Tarnow
Arthur J. Tarnow
Dated: February 28, 2018 Sentdnited States District Judge
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