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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PRASHANTI ADIMULAM,
Plaintiff, CASE NO. 16-12942
HON. DENISE PAGE HOOD
V.

HENRY FORD HEALTH SYSTEM,

Defendants.
/

OPINION AND ORDER DENYING PLAINTIFF’'S MOTION FOR
PARTIAL SUMMARY JUDGMENT [#28] AND GRANTING IN PART AND
DENYING IN PART DEFEND ANT'S MOTION FOR SUMMARY
JUDGMENT [#29]

l. BACKGROUND

A. Procedural Background

On August 12, 2016, Plaintiff Prashaadimulam (“Adimulan”) brought this
action against Defendant Henry Foredith System (“HFHS”), alleging HFHS
committed national origin discrimination inolation Title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. § 2080eeq.(Count ), national origin
discrimination and retaliation in violatioof the Elliot-Larsen Civil Rights Act
(ELCRA), MCLA 37.2101et seq. MSA 3.548 (101t seq. (Count Il and Count
), retaliation in violation of Michigan’s Whistleblowers’ Protection Act (WPA),

MCLA 15.361et seq, MSA 17.428(1)et seq(Count IV), and ltentional Infliction
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of Emotional Distress under Michigan comniaw (Count V). (Doc # 1) On April
18, 2017, Adimulam filed alnmended Complaint addgy a claim alleging HFHS
retaliated against her in vation of Title VII (Count VI). Adimulam filed a second
Amended Complaint adding a jury demamdSeptember 28, 2017. (Doc # 24)

This matter is before the Court on iAdilam’s Motion for Partial Summary
Judgment on Adimulam’s WPA unlawful retaliation claim against HFHS (Count
IV), filed on November 272017 (Doc # 28), and HFS’s Motion for Summary
Judgment filed on November 28, 20170D# 29). HFHS filed a Response to
Adimulam’s Motion on Decembéds8, 2017. (Doc # 31Adimulam filed a Response
to HFHS’s Motion on Decembd8, 2017. (Doc # 32Adimulam filed a Reply on
January 8, 2018. (Doc # 34) HFHS filedReply on January 12, 2018. (Doc # 36)

For the reasons set forth below, iddilam’s Motion for Partial Summary
Judgment iDENIED. HFHS’s Motion for Summary JudgmentGRANTED IN
PART andDENIED IN PART .

B. Factual Background

Adimulam is a licensed pharmacist in Michigarid.)( She was hired as a
Pharmacy Coordinator by HFHS during December 2008.) (Adimulam was
assigned as the Pharmacy CoordinatoHBHS’s Farmington ambulatory retail
pharmacy. Id.) Steve Duda (“Duda”) was Adimauin’s immediate supervisor when

she was hired. (Doc # 2Bg. 12) Duda reported to B&us (“Kus”), who was the



Vice-President of Ambulatgr Pharmacy Services. Id() Adimulam’s
responsibilities included overseeing staff phacists at the Farmington location and
enforcing HFHS policies. Id.) Adimulam was named Eployee of the Year in
2011. (Doc # 28, Pg. 12) She also reedipositive employment reviews in 2011,
2012, 2013, and 20141d() Plaintiff Adimulam is a woman who was born in India.
She immigrated to the United Statesl®97, and became a U.S. citizen in 2015.
(Doc # 28, Pg. 11)

During September 2015, Adimulam pmrvised three employees named
Tammi, Jackie, and Fred.ld() Adimulam alleges thalammi and Jackie are
Caucasian women, and Fredrs African-American man.ld.) In early September
2015, Adimulam alleges that Tammi begealling her “mochavanilla” and Fred
“mocha chocolate,” as a referencetheir respective skin colorsld() Adimulam
reported the discriminatory commentsDiada, who was still her supervisond.j
Adimulam alleges that Tammi and Jackesponded by notifying Duda of policy
infractions committed by Adimulam.Id()

Adimulam does not dispute committirggveral HFHS policy violations.
Adimulam allegedly admitted to leang work during her lunch break without
clocking out of work, and allowing her ftanembers to do the same. (Doc # 29,
Pg. 13) On September 28, 2015, anH$Femployee discovered that the cash

register at the pharmacy managed by Adam was short $20.00 from the previous



day. (d.) Adimulam allegedly removed $Z from petty cash to cover the
shortage. 1fl.) The petty cash on handas allegedly $439.1d.) Under HFHS
policy, the maximum amount of petty camh hand should have been no more than
$300. (d.) Adimulam allegedly opirequired the petty casb be counted once per
month, while HFHS required pettash to be counted dailyld() Adimulam also
violated HFHS policy by permitting her staff to ring up their own pharmacy
purchases, and by using heidl gghone in working areas. Id. at Pg. 13-14)
Adimulam also assigned a part-time emgeyo address staff issues, despite being
instructed to talk to her staff aboptoper and impropexork conduct. Igd. at Pg.

14)

Duda met with Adimulam, and she aitied to committing the alleged policy
violations. (d.) Adimulam allegedl expressed a belief dh two of her staff
members reported the policy violations to Dbeaause one of them was to be fired,
and the other wanted Adimulam’s positiodd. HFHS claims that several staff
members reported that Adimulam bullied them on occasiloh). (

Adimulam was suspended by HB on September 28, 2015, and
subsequently fired on Octabg, 2015. (Doc # 28, Pg. 12-13) Adimulam appealed
her termination through HFBIs Alternative Dispute Re&dion Policy. (Doc # 29,
Pg. 15) Through the appeal process, Adam eventually mewith John Polanski

(“Polanski”), the President and CEO oétHFHS Community CarServices Group.



(Id.) This was allegedly the first stagé which Adimulam inquired whether her
nationality was a factor in the decisionteyminate her employment with HFHS.
(Id.) Adimulam also asked why the tvetaff members who reported her conduct
were not terminated.ld.)

Polanski decided to rescind the decigiofire Adimulam. Polanski changed
her termination to a five-day suspensigboc # 29, Pg. 16) Polanski also demoted
Adimulam from her position as a Pharma&yordinator to a new position as a Staff
Pharmacist based on his determination Asimulam should not be in a leadership
position. (Doc # 28, Pg. 13) Despite demotion, Aimulam did not receive a salary
reduction. (Doc # 29, Pg. 1&8olanski was allegediynaware that Adimulam had
previously complained of discriminationd® on her national oilgwhen he made
the decision to demote Adimulam. (Doc # 28, Pg. 14)

Adimulam was assigned as a Staff Phanistaat the HFHS Northwest Detroit
Ambulatory Pharmacy (“DNW”), whereshe reported directly to Pharmacy
Supervisor Mina Sedaus (“Sedarous”). Id.) Sedarous reported directly to Samer
“Sam” Youssef (“Youssef”). (Doc # 29, Pg. 17) While working at DNW,
Adimulam was allegedly scheduled to nkoa shift at the Center for Senior
Independence (“CSI”).1d.) Adimulam refused tavork at the CSI. I¢l.)

On December 23, 2015, Adimulam semt email to Laura Sudo, Kus and

Polanski to challenge the facts swumding her previous suspension.ld.)



Adimulam allegedly claimed she was subjectliscrimination once again. (Doc #
28, Pg. 14) On January 20, 2016, Adimulfled a charge of discrimination with
the Equal Employment Opportunity Conssion (“EEOC”) alleging national origin
discrimination. (Doc # 28, Pg. 15) IRoski became awar&dimulam filed her
EEOC claim. Id.) On February 4, 2016, Pol&nsevoked Adimulam’s five-day
suspension, but refused to rescind Adimutademotion to restore Adimulam to her
previous position as a Pharmacy Cooator at the Farmington locationld.

Adimulam allegedly complained to Sedas and Youssef that the narcotics
log at DNW was maintained in a sloppydaunlawful manner. (Doc # 28, Pg. 15-
16) Adimulam was also concerned tBbaNW filled questionable prescriptions, and
about directives she received from Sedatougl prescriptions that Adimulam felt
should not be filled. 14.) DNW allegedly fills approximately 1500-2000
prescriptions per week. Adimulam alledyefilled hundreds of prescriptions while
working at DNW. [d.) Adimulam refused to fill some patient prescriptions and
received several patient complaints.

On February 16, 2016, a patient avvent to DNW contacted HFHS’s
corporate offices to complain about helenaction with Adimulam. (Doc # 29, Pg.
18-19) The patient allegedly complainedl poor patient care and inadequate
costumer service.ld. at Pg. 19) The patient repadtéhat the manufacturer of her

generic medication was chamgdut there was no indication of the change on the



pill bottle or bag. I@d.) Adimulam allegedly stad DNW did not have the
medication in stock and gavke patient a list of otmeHFHS locations she could
contact to check the availability of the dieation (collectively, the “Manufacturer
Patient Complaint”). I¢.)

Sedarous expressed concern thaimAdam did not follow HFHS policies
while servicing the customeand asked Adimulam questis about the incident.
(Id.) Sedarous also expressed conceat the complaint was the third patient
complaint DNW received regarding Adimulantonduct within the previous week.
(Id.) Adimulam allegedly used the wordd@ict” while working on another patient’s
prescription (the “Addict Patient Compl#in Another complaint allegedly came
from a caregiver who reported feelingdhtened by Adimulam’s comments about
not getting the caregiver's mother weeklyster packs at DNW (the “Blister Pack
Patient Complaint”).Ifl.) Sedarous allegedly offerdelp and training to avoid
patient issues in the futureld))

Adimulam responded to Sedarous, ackleolging that she had a “lapse of
judgment” with respect to the Maradturer Customer Complaintld()

Adimulan denied any wrongdoing withespect to the Addict Patient
Complaint and the Blister Bk Patient Complaint.ld.) Adimulam was not

disciplined following any of these complaintdd.f



On February 26, 2016, Adulam emailed Sedaroadjecting to his direction
that Adimulam fill a prescription for a patient Adimulam suspected was a drug
abuser. (Doc # 28, Pg. 17-18) The patgedoctor sent an electronic prescription
for a thirty-day supply of Hydrocodone (“Kmp”), a narcotic. (Doc # 29, Pg. 20)
HFHS alleges the customer was accustdrio having a 90-day supply, but his
regular doctor was on vacation.ld.j The patient wantedo have a second
prescription for Norco filled. Adimulamlaimed she woultiave a 30-day supply
available for the patiemtn February 29, 2016.Id at Pg. 21)

Adimulam allegedly learned that the pgatti had a dispute with his clinic and
that the patient was administratively discharged from the clinic as a reklt. (
Based on this information, Adimulam retd to fill the 30-day Norco prescription
on February 29, 2016. Id() Sedarous expressemncern about Adimulam
potentially lying to the patient. Id.)) At some point during their exchange,
Adimulam informed Sedarous, Polans and the HFHS human resources
department that, if HFHS compelled hefitioprescriptions she believed she should
refuse as a matter of laghe would file a report ih the United States Drug
Enforcement Agency (“DEA”). (Doc # 28g. 18) Youssef intervened and stated
that the decision whether to fill the gzcription was a matter of professional

judgment, and neither Adimulam nor Sedarous was incorrelet.) (Youssef



subsequently met with Sedais, and Sedarous indicated that he would not force
Adimulam to fill prescriptions. 1¢.)

On April 19, 2016, Adimulam and hgreer pharmacists refused to fill a
prescription for controlled substances duth®erratic behaviarf the patient. 1¢l.)

On Apirl 28, 2016, Adimulam and her pgdrarmacists called afg@nt’s physician’s
office and refused to fill a prescription foontrolled substancekie to a suspicion
the prescription was fraudulenid(at Pg. 19) The suspicion was later confirmed to
be true. Id.)

On May 2, 2016, Adimulam suspectdtat a 28-year-old patient may be
abusing her monthly prescription for 180 tablets of Norco, and 120 tablets of Soma,
a muscle relaxer.ld.) A short time after the patient received her prescription refill
of 180 tablets of Norco, the patient cdllBNW to report that she was shorted 10
pills. (Id.) Adimulam allegedly checked theventory and counted the tablets, and
determined that the patiemtas not shorted any pills.ld() HFHS claims that
Adimulam never counted the pill§Doc # 29, Pg. 23, 1 68)

Later, the pharmacy technician allegeniiformed Adimulam that the patient
routinely asked for early refills andnce brought two ber people who had
presented questionable prescriptions Mmrco that DNW refused to fill. 1d.)
Adimulam claims she checked the atgent notes” on the patient and her

prescriptions kept in HFHS’s computer systentd.)( Adimulam noted that, on



March 1, 2016, pharmacist Jillian Shafnmade an entry instructing other
pharmacists to stop filling the patiénprescriptions for Norco.ld. at Pg. 20)

Adimulam called Sedarous and informieidh that Adimulam would contact
the patient’s doctor to advise the doct@ttbNW would not longer fill the patient’s
prescriptions for controlled substances$d.)( Sedarous allegedly approved of the
plan. (d.) On May 2, 2016, Adimulam lefh message with pant’s doctor’s
answering service.ld.) On May 3, 2016, Adimulam spoke with the doctor’s nurse
and explained that DNW ould no longer fill the patient’s prescriptions for
controlled substancesld(at Pg. 20-21) HFHS alleges that Adimulam informed the
doctor’s office that DNW woul no longer fill the patient’prescriptions, effectively
resulting in the patient’'s administratidescharge from DNW'’s pharmacy services
(the “Administrative Discharge Patient Colaipt”). (Doc # 29,Pg. 23, § 69) On
the same day, the patient called DNWéport that she found the missing ten pills.
(Doc # 28, Pg. 22)

On May 5, 2016, the doctor’s officemtacted HFHS tanquire why HFHS
would no longer fill any of theatient’s prescriptions.ld.) Adimulam alleges that
Sedarous denied having knowledge of tleedent, and all her supervisors objected

to her decision to refuse to fprescriptions for the patientld()
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On May 9, 2016, Adimaim allegedly adjusted ehnarcotic log book and
another HFHS database to reflect an silient of 10 tablets without verifying the
count or validating a reason for making thguatiment. (Doc # 29, Pg. 23, § 70)

On May 5, 2016, Adimulam and heegr pharmacists refused to fill a
prescription for controlled substances. (Bb28, Pg. 23) In an email to HFHS,
Sedarous noted that no pharmacist wambefill the patient’s prescriptions.Id))
HFHS claims that Adimulam refused tt the prescriptiondecause another doctor
in the patient’s doctor’s office had beelmarged with fraudulent prescriptions, and
Adimulam falsely told the patient th@NW did not have the medication in stock
(the “Legitimate Prescription Patient Compld). (Doc # 29, Pg. 22, § 61) The
patient contacted Youssef to complain about Adimulalch. af 1 64)

At some point, Sedarous directed Adiam to complete RadicalLogic (“RL”)
reports with respect to the LegitimaRrescription PatienComplaint and the
Administrative Discharg®atient Complaint. Id. at Pg. 24) HFHS considers the
RL reports quality assurance documents thebrd positive and negative incidents.
(Id.) HFHS policy requires RL reports twe completed within 24-hours of the
incident. (d.) Adimulam never completed the RL reportid.)(

On or around May 11, 2016, Sedarousieado DNW and told Adimulam to
clock out and go home withoakplanation. (Doc # 28q. 23; Doc # 29, Pg. 24)

On May 13, 2016, Adimulam drafted a merandum to HFHS’s human resources

11



department explaining and defending sombefpast conduct. (Doc # 28, Pg. 23)
Also on May 13, 2016, Adimulam catld_aura Sudo (“Sudo”), HFHS’s Human
Resources Business Partnand advised that she imi#ed to file a report for
unlawful conduct against HFHS with tB¢ate of Michigan and the DEAId() On
May 18, 2016, Adimulam atteled a meeting with Sedars, Youssef, and Sudo to
discuss Adimulam’s employment status.o{3# 29, Pg. 25) Also on May 18, 2016,
Adimulam reported HFHS’alleged unlawful pharmacy practices, and that she was
allegedly being disciplined for followingharmacy regulations, to the Michigan
Pharmacy Association and the State of Mjeln’s Office of the Attorney General.
(Doc # 28, Pg. 24)

On May 19, 2016, Adimulammet with Youssef. Id.) Youssef acknowledged
Adimulam’s threat to file a report witthe DEA and the State of Michiganld.|
Youssef stated:

... And I'm not sure if it's gang to help anybody and | don’t
want to see anybody getting hurt or,sbuff you have to report to the

DA (sic) or the State on any pharmacist’s license ....

(Doc # 28-32, Pg. 2-3)

Adimulam was terminated later thatyda(Doc # 28, Pg. 24) Adimulam’s

internal appeal of her termination was denidd.) ( The State of Michigan Office

of the Attorney General referred aulam’s complaint to the DEA. Id.)

Adimulam participated in the DEA’s investigation and an inewwith the Federal

12



Bureau of Investigation (“FBI”). 1d.) The investigation was still pending at the
time these Motions were filedld( at Pg. 25)

On August 17, 2016, Sudo filed aabge against Adimulam with the
Allegation Unit of the Michigan Departme of Licensing and Regulatory Affairs
Bureau of Health Care Service$d.] On October 11, 2016, Adimulam filed a claim
with the EEOC, alleging #t her termination on Ma¥9, 2016 was retaliation for
filing her first EEOC claim on January 20, 2016d.X On October 19, 2016, the
Michigan Department of Licensing and dgreatory Affairs Bureau of Health Care
Services provided correspondence statiag) Adimulam did not commit a violation
of the Public Health Code and clogbeé file. (Doc # 28, Pg. 25)

Il ANALYSIS

A. Standard of Review

The Court will grant summary judgmentihe movant shows that there is no
genuine dispute as to any material fautl he movant is entitled to judgment as a
matter of law.” FedR. Civ. P. 56(a)Anderson v. Liberty Lobby, Inel77 U.S. 242,
250-57 (1986). A fact is material if it caliaffect the outcome dhe case based on
the governing substantive lawd. at 248. A dispute about a material fact is genuine
if, on review of the evidence, a reasongbtg could find in favor of the nonmoving

party. Id.

13



The moving party bears the initial burdéo demonstrate the absence of a
genuine issue of material facCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).
If the movant meets this burden, the nawing party must “go beyond the pleadings
and ... designate specific facts showing thate is a genuine issue for triald. at
324. The Court may grant a motion sammary judgment if the nonmoving party
who has the burden of proof @ial fails to make a showing sufficient to establish
the existence of an element thaessential to that party’s cas8ee Muncie Power
Prods., Inc. v. Uniteé Tech. Auto., In¢.328 F.3d 870, 873 (6th Cir. 2003). “The
mere existence of a scintilla of evidenceupport of the plaintiff's position will be
insufficient; there must be evidence onievhthe jury could reasonably find for the
plaintiff.” Anderson 477 U.S. at 252. “Conclusory allegations do not create a
genuine issue of material fashich precludes summary judgmentJohari v. Big
Easy Restaurants, Inc/8 F. App’x 546, 548 (6th Cir. 2003).

When reviewing a summary judgmemotion, the Court must view the
evidence and all inferences drawn framin the light most favorable to the
nonmoving party.Kochins v. Linden-Alimak, Inc799 F.2d 1128, 1133 (6th Cir.
1986). The Court “need consider only thied materials, but imay consider other
materials in the record.” Fed. R. Cik. 56(c)(3). The Court’s function at the

summary judgment stage “is not to weiglke #&vidence and determine the truth of

14



the matter but to determine whetheerén is a genuine issue for trialAnderson
477 U.S. at 249.

B. Adimulam’s Motion for Partial Summary Judgment

Adimulam moves for partial summardgment on her WPA retaliation claim
against HFHS (Count IV). Adimulam arguthat the facts establish a prima facie
case for retaliation under the WPA that carmotebutted by HFHS. (Doc # 28, Pg.
30-34) HFHS argues Adimulam cannot bfth a prima facie case under the WPA,
and that all of HFHS'’s actions were bdsm legitimate, non-discriminatory reasons.
(Doc # 31, Pg. 21-30)

The Whistleblowers’ Protéion Act ("WPA") provides:

An employer shall not discharge, threaten, or otherwise
discriminate against an employee regarding the employee’s
compensation, terms, conditions, Iboa, or privileges of employment
because the employee, or a person acting on behalf of the employee,
reports or is about to report, vellgaor in writing, a violation or a
suspected violation of a law or regtibn or rule promulgated pursuant

to law of this state, a political sulvéBion of this state, or the United
States to a public body . . . .

M.C.L. 8 15.362. The WPA must be libyaconstrued in favor of the persons it
was intended to benefiPhinney v. Perimutte222 Mich.App. 513, 546 (1997).

A plaintiff may prove a retaliatiorclaim under the WPA by direct or
circumstantial evidenceSniecinski v. Blue Cross Blue Shield of Miet&9 Mich.
124, 132 (2003). In cases involving circuargtal evidence of retaliation, a plaintiff
must proceed under the burden-shifting framework establishedcibonnell

15



Douglas Corp. v. Green4ll U.S. 792 (1973). Under the burden-shifting
framework, a plaintiff is allowed to predemrebuttable prima facie case from which
the trier of fact could determine that ghlaintiff was subject to unlawful retaliation
under the WPA. Henry v. City of Detrojt 234 Mich.App. 405, 409 (1999).
Adimulam has presented circumstangaidence of unlawful retaliation.

A plaintiff may establish a prima faciase by demonstrating that: (1) she was
engaged in a protected activity as ddiir®y the Act; (2) the defendant took an
adverse employment action against thenpitj and (3) a causal connection exists
between the protected activity ate adverse employment actioDebano-Griffin
v. Lake Cty.493 Mich. 167, 175 (2013). If thegnhtiff can establish a prima facie
case, the employer must come forwarthva legitimate reason for the adverse
employment action. If “the plaintiff fait® show that a reasonable fact-finder could
still conclude that the plaintiff's protectedtivity was a ‘motivating factor’ for the
employer’s adverse action,” the employ® entitled to summary judgmentd. at
176 (internal citations omitted). The piaff must produce evidence that not only
“raise[s] a triable issue that the employeasitsffered reason was pretextual, but that
it was a pretext for [uaWwful retaliation].” Id. (quotingHazle v. Ford Motor Cg.
464 Mich. 456, 465-66 (2001)).

“Protected activity’ under the WPA congssof (1) reporting to a public body

a violation of a law, regulation, or rule;)(Being about to report such a violation to
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a public body; or (3) being asked by a public btmgarticipate in an investigation.”
Chandler v. Dowell Schlumberger Inc572 N.W.2d 210, 212 (Mich. 1998).
Adimulam asserts that she engagedairprotected activity under the WPA by
informing her supervisors of her intentionfile a report with the State of Michigan
and the DEA regarding HFHSalleged unlawful practicesn February 26, 2016.
Adimulam also verbally threatened fite a complaint on May 13, 2016 while
speaking to Sudo. In addition, Adinanh filed her report with the Michigan
Pharmacy Association and Michigan’s @#iof Attorney General on May 18, 2016,
after she was sent home but beforewshs formally terminated by HFHS.

HFHS does not dispute whether Adimulam engaged in a protected activity or
whether she suffered an adverse emplayimdecision. HFHS contends that
Adimulam cannot establish a causal corioecfor her WPA retaliation claim. To
show causation, a plaintiff must show ttigiter] participation in the protected
activity led to the adverse employment actiomruman v. Jackson, City,dflo. 13-
13446, 2016 WL 5661576, at *10 (E.Blich. Sept. 30, 2016) (citinBobinson v.
Radian, Inc. 624 F. Supp. 2d 61835 (E.D. Mich. 2008) (quotingones v. City of
Allen Park 167 Fed.Appx. 398, 406 (6th Ci2006)) (noting the question in
retaliation cases is whether the employeulid have reached the same decision even
if the plaintiff had not engaged in protedtconduct). Additionally, a plaintiff must

show “something more than a temparahnection between protected conduct and
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an adverse employment actiorCooney v. Bob Evans Farms, In¢45 F. Supp. 2d
620, 631 (E.D. Mich. 2009), aff'd, 3%=ed.Appx. 176 (6th Cir. 2010).

Adimulam relies on the timing of event&dimulam asserts, “[c]leary, [her
complaint with the MichigarPharmacy Association arile State of Michigan’s
Office of Attorney General were] a considgon just hours befe Plaintiff's May
19, 2016 termination when Yousef(sic) ackhedged the threat.” (Doc # 28, Pg.
32) Adimulam bases thi®noclusion partly on Youssef's statement “. . . I'm not sure
if it's going to help anybody and | don’t whto see anybody getting hurt or, or stuff
you have to report to the DA (sic) or tB¢ate on any pharmacist’'s license . . . .”
(Doc # 28-32, Pg. 2-3) Adimulam claimsaths evidence her complaints regarding
HFHS’s unlawful pharmacy practices werensidered before HFHS decided to
terminate her.

HFHS contends that Youssef made statement because he was expressing
concern about HFHS filing a report withetlstate of Michigan against Adimulam.
HFHS notes that Adimulam threatenedfile a complaint with the DEX she was
forced to fill a prescription against her professional judgrheseeDoc # 28, Pg.
18) Adimulam has not provided any eviderthat she was ever compelled to fill a

prescription against her will.

! This is a referencing the Adimulam’s threat to HFHS made on February 26, 2016.
18



HFHS also argues that temporal proximity alone is insufficient to establish a
causal connection for a WPA claim. “[Algahtiff must show ‘something more than
a temporal connection between progectconduct and an adverse employment
action.” Truman v. City of Jacksoiho. 13-13446, 2016 WE661576, at *10 (E.D.
Mich. Sept. 30, 2016) (D. Page Hood, J.) (cit®gpney v. Bob Evans Farms, Inc.
645 F. Supp. 2d 620, 631 (E.Bich. 2009), aff'd, 395 Fed.Appx. 176 (6th Cir.
2010)). HFHS highlights that Adimulamvas never disciplined after receiving
patient complaints nor after threatenitg file claims agaist HFHS while she
worked at DNW. Viewing théacts in the light most favable to HFHS, there is a
guestion of fact as to whedr Adimulam’s threats to file a complaint against HFHS
factored into the decisn to terminate her.

HFHS argues that Adimulam made nontien of pretext in her Motion for
Partial Summary Judgment. HFHS indezhtthat Adimulam was discharged for
HFHS policy violations she committeth connection with the Legitimate
Prescription Patient Complaint and the Adrsirative Discharge Patient Complaint.
(Doc # 29-23) The policy violations prala legitimate, nondiscriminatory reasons
for Adimulam’s termination.

Even if Adimulam can establish a panfiacie case for taliation under the
WPA, she must establish that HFHS's statssons for her termination were pretext

for unlawful retaliation. Under Michigan law, a plaintiff can establish pretext by
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showing that the stated nondiscriminatoggasons for the adverse decision (1) had
no basis in fact, (2) were not the actual factors motivating the decision, or (3) were
insufficient to justify the decisiorDubey v. Stroh Brewery Cd.85 Mich.App. 561,
565-566, 462 N.W.2d 758 (1990).

Adimulam did not address pretext her Motion for Partial Summary
Judgment. Adimulam did, however, adsls pretext in her Reply to HFHS's
Response. Adimulam asserts that HFHS’s stated reasons for her termination have
changed over time, which isvidence that the statewasons are pretext for
retaliation.

To support her assertion, Adimulam dietite Court to several exhibits: (1)

Exhibit 32 (Doc # 28-33); (2) Exhibit 4Doc # 34-2); (3) Exhibit 41 (Doc # 34-3);
(4) Exhibit 42 (Doc # 34-4); and (5) Exid3 (Doc # 34-5). Each exhibit provides
different information regarding the decisitm fire Adimulam. Four of the five
exhibits, however, explicitly state Adimulawas fired in part because she failed to
properly follow up on the Administrativ®ischarge Patient Complaint and for
failure to complete the RL report for the incident. The exhibit that does not include
that statement is a summary of CEO Pdidasnvestigative findings in response to
Adimulam’s claims regarding the Admistrative Drug Patient Incident.

Adimulam claims that # complaint HFHS filed against her on August 17,

2016, with the Allegation Unit of the Michigan Department of Licensing and
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Regulatory Affairs Bureau of Health Carer8ees, is further evidence of pretext.
The complaint states thgtAdimulam] contacted a physian’s office to instruct
them that the Henry Ford Pharmacy wontit fill prescriptions for narcotics for a
patient” without authorizgon from management. Thstatement is materially
different from the stated reasons for termination HFHS consistently provided. That
complaint, however, is unrelated to theesion to terminate Adimulam. HFHS filed
the complaint against Adimulam after shentoenced this action. It has no bearing
on HFHS'’s decision to terminate Adimulanveel months prior. Viewing the facts
in the light most favorable to HFHS, MA&dulam cannot establish pretext for her
retaliation claim.

HFHS contends that the allegations WPA violations which allegedly
occurred prior to May 14, 2016 are timarted. Adimulam’s claim for retaliation
under the WPA arises from HFHS’s deoisito terminate her employment on May
19, 2016. HFHS’s argument based ttawge of limitations under MCL 15.363(1)
IS meritless.

HFHS argues that summary judgrmheshould be granted regarding
Adimulam’s WPA retaliation claim. Adimam alleges HFHS taliated against her
because she participated in a govemimevestigation regarding suspected
violations committed by HFHS. (Doc # 2Bg. 11, { 70) This allegation is

unsupported by the facts provided. Sarly, Adimulam alleges that HFHS
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retaliated against her becawst® reported suspected atbns of law committed by

HFHS to the State of Michigan andetliederal government. That allegation is
unsupported. Adimulam rda her report to the &e on May 18, 2016. Her

employment was formally terminated dhay 19, 2016. None of the evidence
provided suggests that anyone at HFH8vkiAdimulam reported HFHS's alleged
unlawful conduct to state and federaltreanrities before she was effectively
terminated.

There are genuine issues of matefatt as to whether Adimulam can
establish a prima facie case for retatiatunder the WPA. In addition, Adimulam
has failed to provide facts sufficient to support her claim that HFHS’s legitimate
nondiscriminatory reasons for termimg her employment were pretext for
retaliation.

Adimulam’s Motion for Partial Sumnma Judgment on her WPA retaliation
claim against HFHS iIBENIED.

C. HFHS’s Motion for Summary Judgment

1. Retaliation Under the WPA

HFHS argues that it is entitled to summary judgment on Adimulam’s
retaliation claim under the WPA. HFHS peass the same facts and arguments it
provided in its Response (Doc # 31)Adimulam’s Motion for Partial Summary

Judgment (Doc # 28). Adimulam also pre$ the same arguments presented in her
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Motion for Partial Summary JudgmentHFHS does not challenge whether
Adimulam engaged in a protected activityder the WPA, or whether she suffered
an adverse employment decision.

HFHS argues that Adimulam cannot &diteh a prima facie case for retaliation
because there was not a causal conmedbetween Adimulam’s threats and the
decision to fire her. In addition, HFHBgues that Adimulam cannot establish that
HFHS's reasons for terminating Adinawmh were pretext for retaliation.

As stated abovéthe causal connection inquityrns on an interpretation of
the temporal connection between Adimulan’s report against HFHS to state
authorities, and how one integts Youssef's comment to Adimulam stating, “. . .
I’'m not sure if it's going to help anybodynd | don’'t want to see anybody getting
hurt or, or stuff you have to report teetbA (sic) or the State on any pharmacist’'s
license....” (Doc# 28-32, Pg. 2-Bhat comment came after Adimulam threatened
to report HFHS to state afederal authorities twice.

HFHS argues, however, that Michigaoucts have determined that proving
the plaintiff was engaged in a protected\astidoes not end the causation inquiry.
SeeShallal v. Catholic So&ervs. of Wayne Ciyi55 Mich. 604, 621 (1997). “[A]
plaintiff is precluded from recovering unda whistleblowerstatute when the

employee acts in bad faithd. (citing Melchi v. Burns Int’'| Security Services, Inc.,

2 See Section 11.B.
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597 F.Supp. 575 (E.D. Mich., 1984)olcott v. Champion Int'l Corp691 F.Supp.
1052 (W.D. Mich., 1987)). The plaintiffs mo&ion must be to inform the public
of important matters of publiconcern, not vindictivenesdd. A plaintiff cannot
use the WPA as a shieldpoevent being terminated.

Adimulam threatened to report HFH& federal authorities on at least two
occasions. Adimulam threatethHFHS as a method tduse filling the prescription
of a patient. Later, during May 2016, iddulam threatened to report HFHS to
federal and state authoritigsthey chose to take aadverse employment action
against her. Adimulam’s threats cdwupport a finding otindictiveness. See
Shallal v. Catholic Soc. Servs. of Wayne C#b65 Mich. 604, 622 (1997)
(“[B]ecause she used the dat of reporting defendant force him to allow her to
keep her job, no reasonable juror coalthclude there was a causal connection
between her firing and th@otected activity.”).

Adimulam argues that HFHS’s incorngist explanations for why she was
fired establishes that those reasons weetext for unlawful retaliation under the
WPA. HFHS argues that Adimulam canrmtovide any evidence of pretext.
Adimulam directs the Court to several ebits: (1) Exhibit 32 (Doc # 28-33); (2)
Exhibit 40 (Doc # 34-2); (3) Exhibit 41 @ # 34-3); (4) Exhibit 42 (Doc # 34-4);
and (5) Exhibit 43 (Doc # 34-5). Eadxhibit provides different information

regarding the decision to fire AdimulamFour of the five exhibits, however,
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explicitly state Adimulam wafired in part because she failed to properly follow up
on the Administrative Discharge Patient Cdanpt and for failure to complete the
RL report for the incident.The exhibit that does not inge that explanation is a
summary of CEO Polanski’'s investigatifindings in response to Adimulam’s
claims regarding the Administrative Drugtieat Incident. Wder Michigan law,
varying or conflicting reams provided for an adverse employment decision can
serve to disprove neretaliatory reasons provided by an employSee Tackett v.
Grp. Five Mgmt. Cq.No. 296805, 2011 WL 6119289, *#& (Mich. Ct. App. Dec.

8, 2011) (finding that varying or cdidting reasons being given for why an
employee was terminated temid disprove the non-retaitaty reasons presented by
the employer). Viewing the facts ithe light most favorable Adimulam, the
inconsistent explanations given, considaredonnection with Youssef's statement,
provide a basis for a reasonable jtoyind pretext for retaliation.

There are questions of meatd fact that could allow Adimulam to establish a
prima facie case of unlawful retaliation und¢he WPA. HFHS’s Motion for
Summary Judgment on Adimulam’s WPwtaliation claim against HFHS s
DENIED.

2. TitleVII and ELCRA National Origin Discrimination
The Sixth Circuit reviews claimef discrimination brought under ELCRA

under the same standards asmsfaibrought under Title VII. Idemudia v. J.P.
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Morgan Chase434 F. App’x 495, 499 (6th Cir. 201@gitation omitted). A plaintiff
must proffer either direar circumstantial evidence of discrimination to establish a
prima faciecase for Title VIl or EICRA national origin disemination. Adimulam
offers circumstantial evidenae support of her claim.

To prove intentional discrimination ugj indirect or circumstantial evidence,
Adimulam must use the burden-gm§ framework established iMcDonnell
Douglasand modified inTexas Department of Community Affairs v. Burdift0
U.S. 248, 252-53 (198%)Idemudia v. J.P. Morgan Chas#34 F. App'x 495, 500
(6th Cir. 2011). A plaintiff first bears the ‘not onerous’ burden of establishing a
prima faciecase of discrimination by a grenderance of the evidendel. (citations
omitted). Once a plaintiff establishep@ama faciecase, there is a presumption of
discrimination.ld. The burden then shifts to thefendant to rebut the presumption
by providing evidence of a “legitimatepndiscriminatory reason” for the adverse
action taken.ld. (citation omitted). Once the fmdant has provided a legitimate,

nondiscriminatory explanation, the burden shifack to the platiff to show that

3 Adimulam appears to allege a mixed-motive claim pursuant to 42 U.S.C. § 2000eSXe).
White v. Baxter Healthcare Corp33 F.3d 381, 396-402 (6th Cir. 2008) (rejecting application of
the McDonnell Douglas/Burdindramework for single-motive clais to mixed-motive claims).
Adimulam’s second Amended Complaint expresslyestdiational origin waa factor that made

a difference in Defendant’s de@si to subject her to the wrongfahd discriminatory treatment

..., in violation of Title VII.” (Doc # 24, Pg. 7, 1 48) In Adimarh’s Response to HFHS’s Motion

for Summary Judgment, she argued undeMbBonnell Douglasramework applied in single-
motive cases. (see Doc # 32, Pg. 31) Adimulémf explicitly states the Court should apply
the McDonnell Douglasframework. Adimulam also argues that the stated reasons for her
termination were pretext for the amful, discriminatory purpose.
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the defendant’s stated reasonseyeretext for discriminationld. “Throughout this
burden-shifting approach, the plaintifbrtinues to bear the ultimate burden of
proving, by a preponderance of the evicerihe intent to discriminate Wright v.
Murray Guard, Inc, 455 F.3d 702, 707 (6th Cir.2006).

Adimulam may establish arima faciecase by showing: (1) she is a member
of a protected class; (2) she was temwal; (3) she was qualified for the position;
and (4) she was replaced hyperson outside of a protedtclass or was treated
differently than a similarly ituated, non-protected employedbdulnour v.
Campbell Soup Supply Co., LL&02 F.3d 496, 501 (6th Cir. 2007).

Adimulam asserts that (Bhe is a member of a peat class as an Indian
American; (2) she suffered an adverse @eyplent decision when she was fired; (3)
it is undisputed that she is qualified for hemnfier job; (4) and that the facts establish
she was treated differently than other emgpks outside of her protected class.
HFHS argues that Adimulam cannot proveledence to support a prima facie case
for national origin discrirmation, or that the reasons provided to support her
termination were pretext for national origirscrimination. The Court agrees with
HFHS.

Adimulam argues it is undisputed thad other pharmacistsere terminated
for the violations she committed that lem her first suspension and termination.

Adimulam has not provided any evidencetpport this conclusion. Regarding her
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second suspension and termination duMay 2016, Adimulam argues that other
pharmacists were not disciplined or terminated for engaging in similar conduct.
Adimulam notes that pharmacist Jillian Sharfwas not disciplingy and she refused

to fill narcotic prescriptions for the patieinvolved in the Administrative Discharge
Patient Complaint. Adimulam adds that other pharmacists routinely refuse to fill
prescriptions, call physicians to inquire about prescriptions, and have incorrectly
filled patient prescriptions. Adimulam astsethat all of the other employees still
work for HFHS.

Adimulam has failed to present evidenshe was treated differently from
another HFHS employee who committed thesgolicy infractions stated as the
reasons for her termination—specificallyr Hailure to follow up with the patient
who was mistakenly administratively dmsrged, and her failure to file the
appropriate RL report uporequest. Adimulam addihat none of the other
employees threatened to complain to theARIE the state authorities, none of them
filed a charge of discrimination withéhEEOC, and none ofém are of Indian
national origin. Those facts shed additidight on Adimulam’s status with HFHS
at the time she was employed, but mat supplement Adimulam’s conclusory
statements in support of her claim dfcrimination based on national origin.
Adimulam has not attempted to argue thetgxt issue in regards to her claim of

national origin dscrimination.
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HFHS’s argument that the Court should construe Adimulam’s claim as a
claim for discrimination based on skin colsrunsupported by the record. There is
no evidence that Adimulam attempted file a claim baed on skin color
discrimination at any stage in these procegsl In additionAdimulam never filed
an EEOC claim based on slanlor discrimination.

Viewing the facts presented in the lighbst favorable to Adimulam, there is
not a genuine issue of material fadgarding her claim of national origin
discrimination against HFHS.

HFHS’s Motion for Summary Judgment GRANTED with respect to
Adimulam’s claims of national origirdiscrimination under Title VII and the
ELCRA.

3. Title VIl and the ELCRA Retaliation

To establish a prima fazicase for retaliation agatrem employer under Title
VII and the ELCRA, a plainti must establish that (1) she engaged in a protected
activity; (2) the employer knew about theiaity; (3) the employer took an adverse
employment action against the plaintiind (4) there was a causal connection
between the plaintiff's protected activiiyd the adverse employment activviasek
v. Arrow Energy Servs., In®G82 F.3d 463, 469 (6th Cir. 2012).

Title VII prohibits retalidion against an employee “because the person has

made a charge, filed a complaint, teetif assisted, or participated in an
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investigation, proceeding drearing under this act.”Barnett v. Department of
Veterans Affairs153 F.3d 338 (6th Cir. 1998)ert. denied525 U.S. 1106 (1999).
“IB]ut for’ causation between the protedtactivity and the adverse employment
action is needed.Beard v. AAA of Michigarb93 F. App’'x 447, 451 (6th Cir. 2014)
(citing Univ. of Tex. Sw. Med. Ctr. v. NassaB3 S.Ct. 2517, 2533 (2013)). “But
for” causation is established wherehét unlawful retaliabn would not have
occurred in the absence otthlleged wrongful action @ctions of the employer.”
Id. Under Michigan law, the “but for” cesation standard applied for a retaliation
claim under ELCRA is the same as the “but’ standard aped for a retaliation
claim under Title VII. Beard v. AAA of Michigarb93 F. App’x 447, 452 (6th Cir.
2014).

Adimulam argues that HFHS’s decisitm not reinstate Adimulam to her
pharmacy coordinator positioand to suspend and tamate her in May 2016 were
adverse employment actioteken by HFHS in retalieon for Adimulam making
internal complaints of discrimination ariling an EEOC claim against HFHS on
January 20, 2016. Neither party disputkat Adimulam engaged in protected
activity nor that Adimulam suffered adge employment action attributable to
HFHS. HFHS argues, however, that Adianufs employment status improved after

she filed a claim with the EEOC on Janudfy 2016, and that there is not a causal
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connection between Adimulamalegations of discrinmation, and her suspension
and termination dumg May 2016.

Adimulam claims that her internal complaints of discrimination and
subsequent complaint with the EEOC faetbmto HFHS’s decision not to reinstate
Adimulam in her previous role as a Pimaicy Coordinator.The facts, however, do
not support that conclusion. Adimularirst reported the alleged internal
discrimination during September 201Adimulam also admitted to committing
several policy violations, and failing to instt her staff members on the proper work
conduct. Those admissions contributed Adimulam’s first suspension and
termination.

Adimulam appealed her suspension amthieation. At final stage of the
appeals process, John Polanski resciriggdermination, @d provided Adimulam
with another position. Adimulam contindi¢o attempt to clear her name, which
compelled her to file a discriminatioraain with EEOC on January 20, 2016. Upon
learning of Adimulam’s EEOC complair®olanski decided to revoke her previous
suspension and provided her with back pa February 4, 2016. Adimulam claims
her protected activities causetFHS to take adverse amtis against her, but the
undisputed facts establish that HFHS tooleast some positive actions with respect
to Adimulam upon learning of her sbrimination claims.  Adimulam’s

discrimination claims may have factoredarPolanski’'s decision to not reinstate
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Adimulam to her role as a Pharmacy Copador. In light of Adimulam’s admitted
policy violations she cannot establish thaat‘for” her claims of discrimination, she
would have been reinstatedo a leadership role.

HFHS argues there is no causal conioecbetween Adimulam’s claims of
discrimination and her suspension and teation in May 2016. Adimulam argues
the fact that she was suspended and tetathwithin four months of filing her
EEOC charge of discrimination, in ligltf her eight year career with HFHS,
demonstrates that her discrimination claiere clearly a motivating factor in the
decision to demote her, and her subsaguermination. Temporal proximity
without more “is not enough to create a gemussue of fact on the but-for-causation
element” of a prima faei case of retaliationBeard v. AAA of Michigarnb93 F.
App’x 447, 452 (6th Cir. 2014).

The undisputed facts establish thadimulam committed several HFHS
policy violations. The facts also esliah that Adimulam received some positive
treatment from HFHS following her EEOCaah of discrimination. Viewing the
facts in the light most favorable to Adinamh, there are questions of material fact
regarding Adimulam’s ability to demonstratepaima facie case for unlawful
retaliation in violation ofTitle VII or the ELCRA.

The Court also notes that Adimulanaigument regarding the inconsistencies

provided by HFHS in explaining the reasons for her termination raise a genuine issue
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of material fact with respect to thegpext inquiry. HFHS’s Motion for summary
judgment with respect to Adimulam’stle VII and ELCRA realiation claims is
DENIED.
4. Intentional Infliction of Emotional Distress

HFHS also seeks summary judgmentAdimulam’s claim for intentional
infliction of emotional distress under Mig/an common law. Under Michigan law,
establishing a case for intenal infliction of emotional distress requires a plaintiff
to prove the presence of: (1) exteerand outrageous conduct; (2) intent or
recklessness; (3) causation; a(#) severe emotional distres¥anVorous v.
Burmeistey 262 Mich. App. 467, 481 (2004). Adutlam merely states the elements
of the claim without providing any factusupport. The Court may grant summary
judgment if the nonmoving party who has the burden of proof at trial fails to make
a showing sufficient to establish the exise an essential element of the claim.
See Muncie Power Prods., Inc. United Tech. Auto., Inc328 F.3d 870, 873 (6th
Cir. 2003).

HFHS’s Motion for summary judgment witespect to Adimulam’s claim for
intentional infliction of emotional distressGRANTED.
[ll. CONCLUSION

For the reasons set forth above,
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IT IS HEREBY ORDERED that Plaintiff Adimulam’s Motion for Partial
Summary Judgment (Doc # 28)D&NIED.

IT IS FURTHER ORDERED that Defendant HFHSSlotion for Summary
Judgment (Doc # 29) GRANTED IN PART andDENIED IN PART .

IT IS FURTHER ORDERED that Defendant HFHS Blotion for Summary
Judgment (Doc # 29) with respect toitdilam’s WPA retaliation claim against
HFHS isDENIED.

IT IS FURTHER ORDERED that Defendant HFHS Blotion for Summary
Judgment (Doc # 29) with respect toitdilam’s Title VIl and ELCRA retaliation
claims against HFHS IBENIED.

IT IS FURTHER ORDERED that Defendant HFHS Slotion for Summary
Judgment (Doc # 29) GRANTED with respect to PlairffiAdimulam’s claims of
national origin discriminatin under Title VII and the ELCR and those claims are
DISMISSED WITH PREJUDICE .

IT IS FURTHER ORDERED that Defendant HFHSSlotion for Summary
Judgment (Doc # 29) GRANTED with respect to Platiff Adimulam’s claim for
intentional infliction of emotionadistress, and that claim BISMISSED WITH

PREJUDICE.

S/Denise Page Hood
DenisePageHood
ChiefJudge United States District Court

Dated: August 17, 2018
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| hereby certify that a copy of the foregoidgcument was served upon counsel of record on
August 17, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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