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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LEON J. SETTY, 142227,

Petitioner, Civil Action No. 2:16-CV-13065

VS. HONBERNARD A. FRIEDMAN

SHERRY BURT,

Respondent.
/

OPINION AND ORDER DENYING TH E PETITION FOR A WRIT
OF HABEAS CORPUS AND DECLINING TO ISSUE A CERTIFICATE
OF APPEALABILITY AND LEAVE TO APPEAL IN FORMA PAUPERIS

Leon J. Setty, (“Petitioner”), incarceratatithe Muskegon Correctional Facility in
Muskegon, Michigan, seeks a writ of habeagusrpursuant to 28 U.S.C. § 2254 [docket entry.
In his pro seapplication, petitioner chaltges his conviction for fou@) counts of third-degree
criminal sexual conduct (“CSC I11”), Mich. Cgm Laws § 750.520(1)(b). For the reasons stated
below, the Court will deny petitioner’s application.

l. Facts

Petitioner was convicted following a jury tria the Oakland County Circuit Court.
This Court recites verbatim thelevant facts relied upon by thedligan Court of Appeals, which
are presumed correct on habeas review pursuant to § 2254(e)(1):

[T]he victim testified that over theourse of her stay in defendant

Bennett's cabin, both defendants committed repeated acts of

physical abuse, repeatedly uttetbrbats of deatbr physical harm

toward her, her family membersydothers, and that the threats kept

the victim from leaving the cabiand kept her from disclosing or
seeking help to escape defendaptysical and sexual abuse.
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With respect to the intent element, given the consistent nature of
both defendants’ physical abusetlé victim, threats of death and
physical harm to the victim dnothers, and repeated acts of
penetration of the victim (separately and together) in the cabin’s
mostly open space, the juries could reasonably find that at the time
defendants gave aid and encouragement, they knew that their
codefendant intended to unlawfublgxually penetrate the victim.

People v. BennetiNo. 299829, 2012 WL 6097317, at *2—3 (Mi&\pp. Dec. 6, 2012). Petitioner’'s
conviction was affirmed on direct appelal.; Iv. den.832 N.W.2d 235 (Mich. 2013).

Petitioner filed a post-conviction motidior relief from judgment, which was
denied.People v. Setf\No. 10-230357-FH (Oakland Cty. Ct., June 17, 2014). The Michigan
appellate courts denied ti®ner leave to appeaPeople v. SettyNo. 324955 (Mich. Ct. App.
Mar. 12, 2015)|v. den.873 N.W.2d 563 (Mich. 2016).

Petitioner seeks a writ of habeawpus on the following grounds:

l. Mr. Setty’s Fourteenth Amendmt right to due process of law
was violated where the prosd¢iom did not present sufficient
evidence to prove beyond a reaable doubt that Mr. Setty was
guilty of aiding and abetting criminal sexual conduct.

Il. The trial court should not havestructed on théheory of aiding

and abetting. The prosecution never raised that claim until after the
proofs were in. From the day of l@grest until after the proofs were
closed, Mr. Setty was notified andfeleded against a charge that he
directly committed the offense of criminal sexual conduct third
degree. This instruction resulteda compromise verdict where the
jury convicted Mr. Setty because he was merely present.

lll. The prosecutor's argument violated Mr. Setty’s Fourteenth
Amendment right to due process of law because it encouraged the
jury to convict him based on sympgtfor the alleged victim rather
than to return a verdict based on the evidence presented at trial.

IV. Mr. Setty was denied effective assistance of trial counsel where
his counsel failed to call asvdtness a woman named Carol, who
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would have supported the defense tigebat alleged victim [J. G.]
should not be believed.
V. Mr. Setty was denied effecévassistance obcnsel on appeal
where appellate counsel failed to@stigate and raise on appeal the
claim of ineffective assistance of trial counsel.
I. Standard of Review
Section 2254(d), as amended by The Antiterrorism and Effective Death Penalty Act
of 1996 (“AEDPA”"), imposes the following standard of review for habeas cases:
An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be
granted with respect to any clathat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim—
(1) resulted in a decision that was contrary to,
or involved an unreasmable application of,
clearly established Federal law, as determined
by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light
of the evidence presented in the State court
proceeding.
A state-court decision is “contraty” clearly established federal law if the state court arrives at a
conclusion opposite to that reached by the Supreme Court on a question of law or if the state court
decides a case differently than the Supreme Cosarmviha set of materiallpdistinguishable facts.
Williams v. Taylor529 U.S. 362, 405—-06 (2000). An “unreasonable application” occurs when “a
state court decision unreasonablylgspthe law of [the Supreme Cdluio the facts of a prisoner’s
case.”ld. at 409. A federal habeas court may not “issue the writ simply because that court

concludes in its independent judgment that tklevant state-court decision applied clearly

established federal law emmeously or incorrectly.ld. at 410-11.



The Supreme Court has explained thatie¢deral court’s collateral review of a
state-court decision must be consistent with the respect due state courts in our federal system.”
Miller-El v. Cockrell 537 U.S. 322, 340 (2003). The “AEDPRuUt imposes a ‘highly deferential
standard for evaluating state-coulings,” and ‘demands thatasé-court decisions be given the
benefit of the doubt.”Renico v. Left559 U.S. 766, 773 (2010) (quotihgndh v. Murphy 521
U.S. 320, 333, n.7 (199'AVoodford v. Viscotti537 U.S. 19, 24 (2002) (peuriam)). “[A] state
court’s determination that a clalacks merit precludes federal habealgef so long as ‘fairminded
jurists could disagree’ on the corneess of the state court’s decisioHdrrington v. Richter562
U.S. 86, 101 (2011) (citinyarborough v. Alvarado541 U.S. 652, 664 (2004)). The Supreme
Court has emphasized “that evestaong case for relief does noean the state court’s contrary
conclusion was unreasonabléd” at 102 (citing-ockyer v. Andrade€s38 U.S. 63, 75 (2003)).

II. Discussion

A. Claim 1—Sufficiency of the Evidence

Petitioner alleges the prosecution failedaitege evidence sufficient to prove
beyond a reasonable doubt that he was guilty afigiaind abetting acts ofierinal sexual conduct.

“[T]he Due Process Clause proteth® accused against conviction except upon
proof beyond a reasonable doubt oémlnvfact necessary twonstitute the crime with which he is
charged.”In Re Winship397 U.S. 358, 364 (1970). The critigauiry on a sufficiency-of-the-
evidence review is “whethdhe record evidence could reasblyasupport a finding of guilt
beyond a reasonable douhtdckson v. Virginig443 U.S. 307, 318 (1979his inquiry, however,
does not require a court to “ask itself whetidaelieves that the evidence at the trial established

guilt beyond a reasonable doubld. at 334. “Instead, the relevaguestion is whether, after



viewing the evidence in the lighiost favorable to the prosecuti@myrational trier of fact could
have found the essential elementshaf crime beyond a reasonable doulat.’at 318-19.

The Court may not vacate a state-caietision rejecting a sufficiency-of-the-
evidence claim merely because safjrees with the decision. Ingle@ may grant habeas relief
only if the state-court decision was an objectively unreasonable applicatiacksion Cavazos
v. Smith565 U.S. 1, 2 (2011). “Because rational peagala sometimes disagree, the inevitable
consequence of this settled law is that judgék sometimes encounter convictions that they
believe to be mistaken, but thétey must nonetheless upholdd. For the Court, “the only
guestion undedacksoris whether that finding was so insupiadrie as to fall below the threshold
of bare rationality.Coleman v. Johnsg’66 U.S. 650, 656 (2012). A state court’s determination
that the evidence does not fall below that thredllentitled to “considerable deference under
[the] AEDPA." Id.

Finally, the Court does not reweigh evidence or witness credibiliyshall v.
Lonberger 459 U.S. 422, 434 (1983). Itike province of the factider to weigh the probative
value of the evidence and resolve any conflicts in testimdegl v. Morris 972 F.2d 675, 679
(6th Cir. 1992). The Court must therefore defethe fact finder for its assessment of witness
credibility. Matthews v. Abramajty819 F.3d 780, 788 (6th Cir. 2003). The Court also does not
apply the reasonable-doubt starmblavhen determining the sufficiency of evidence on habeas
review.Walker v. Russelb7 F.3d 472, 475 (6th Cir. 1995).

Petitioner initially claims that there wassufficient evidence to convict him of

aiding and abetting acts of CSC III.



Under Michigan law, a person is guilty of third-degree criminal sexual conduct
(CSC IIl) if he engages in sexual penetration with another person and force or coercion is used to
accomplish the sexual penetration. Mich. Comp Laws 8 750.520d(1)(b). Force or coercion
includes, but is not limited to, the following circumstances:

(1) When the actor overcomes the victim through the actual
application of physical f@e or physical violence,;

(2) When the actor coerces the victim to submit by threatening to

use force or violence on the victim, and the victim believes that the

actor has the present abilityé@ecute these threats; or

(3) When the actor coerces the victim to submit by threatening to

retaliate in the future against thietim, or any other person, and the

victim believes that the actor hagthbility to execute this threat.
Mich. Comp Laws 88 750.520b(1)(if)(iii), 750.520d(1)(b). “The a@stence of force or coercion
is to be determined in light of all the circumstas and is not limited to acts of physical violence.”
People v. Malkowski499 N.W.2d 450, 451 (Mich. Ct. Apf993). The term “force” includes
the exertion of “strengtbr power on another persorPeople v. Prema540 N.W.2d 715, 717
(1995). “[FJorce’ encompasses the use of forcaimst a victim to either induce the victim to
submit to sexual penetration or to seize contblthe victim in a manner to facilitate the
accomplishment of sexual penetrationhaifit regard to the victim’s wished?eople v. Carlson
644 N.W.2d 704, 709 (Mich. Ct. App. 2002). The tépercion” includes circumstances that
create “a reasonable fear @dngerous consequenceBgople v. McGill 346 N.W.2d 572, 576
(1984).

As the Michigan Court of Appeals noted in rejecting petitioner’'s claee,
Bennett2012 WL 6097317, at *5, there were multiple grdsito support the jury’s findings that

petitioner committed fouraunts of CSC Ill as follows:
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Ample evidence also established that defendant Setty committed
four counts of CSC lll, two instaes of “sexual intercourse” with
the victim and two instances of fellatio by the victim. The victim
testified that defendant Settyapkd his penis inside her vagina
against her will “[m]ore than five times][,]” and forced her to perform
oral sex “[m]ore than five times[.]” This testimony was sufficient to
allow a rational jury to findbeyond a reasonable doubt that
defendant Setty penetrated the victim at least four times by applying
physical force. MCL 750.520d(1)(b); MCL 750.520b(2)(f)(i).
Additionally, in light ofthe victim’s descriptionf repeated oral and
vaginal penetrations by defendgbetty during the several weeks
she resided in defendant Bennettdin, defendant Setty’s repeated
threats to kill or harm the victim or her family members, and her
belief in the threats, a rationakyualso could have found beyond a
reasonable doubt that defendanttyeenetrated the victim by
coercion, in violation of MCL 750.520b(1)(f)(ii) and MCL
750.520d(1)(b). Further, the evidence was sufficient to establish
beyond a reasonable doubt that dent Setty committed at least
four acts of CSC Il in viol&on of MCL 750.520d(1)(c) and MCL
750.520a(i), given (1) the victim'®stimony regarding defendant
Setty’s multiple penetrations of her and his references to her father
as retarded; (2) testimony by Marthrat during a game of dominoes

at the cabin, defendant Setty spdkethe victim “like she was
retarded”; and (3) the testimonyf several witnesses, Martin,
Livingston, and Dr. Lacoste, th#te victim’s mental handicap or
incapacity was readily apparent.

The verdict form that the jury prepared concerning defendant Setty
contained checks in the “guilty” box@éext to each of the four CSC

[l counts on which he stood tridNext to the “guilty” boxes for
each count, the jury handwrote, dté: Aiding & Abetting.” To the
extent that the jury found defend&wutty guilty of the four charged
CSC |Ill counts as an aider and abettor only, ample evidence
supported defendant Setty’s guilt as an aider and abettor, for the
reasons discussed in sectiosupra

Bennett 2012 WL 6097317, at *5.
The record establishes that petitioner pdshis hand so far into the victim, J.G.,
that she bled. June 18, 2010, Tr. p. 48. J.G. alsoi¢elstifat petitioner placeis penis inside her

vagina on more than five occasions, placed her aweall when she tried teesist, and forced her



to perform oral sex on him more than five timesat 49-50. The SANE witness testified that the
injuries sustained by J.G. were consistent foticed sexual assault. June 22, 2010, Tr. p. 272.

The record also establishes that petitioner coerced J.G. using threats. J.G. testified
that she did not leave because Shas scared cause they threatet®dill my family.” June 18,

2010, Tr. p. 51. She also testifiecthoth petitioner and his codefentéhreatened her; said they
could kill men, women, children, and old ladies because they did not care; and stated that they
would rape or sexually assault anyoigeat pp. 51, 137, 146. J.G. testifigt she was still afraid

of them.ld. at p. 53.

The record establishes thagtitioner knew or should have known that J.G. was
mentally incapable. Paul Martin testified thatemhhe returned to theabin with his girlfriend,
petitioner was making “rude littiemarks” to J.G., like commenabout “drippy wet panties,” and
“talking to her like she was reted.” June 17, 2010 Tr. p. 33. Dr. Late testified that J.G. suffers
from a developmental disabilithat leaves her capable of foiloning like a ten to fourteen-year-
old and that her disability i®adily apparent upon meeting hier.at 144, 148, 163-164.

Based on this, the Michigan Court of Appeals found that there was ample evidence
to sustain convictions for CSC Il undiaree subsections to the statute.

While petitioner claims that the evidence was insufficient because the victim’'s
testimony was not credible, an assment of witness credibility generally beyond the scope of
federal habeas review of sufficiency-of-the-evidence clatsadl v. Parker 231 F.3d 265, 286
(6th Cir. 2000). The mere existence of sufficiewidence to convict defesaf petitioner’s claim.

Id. Because the petitioner’s insufficiency-of-teeidence claim rests oan allegation of the



victim’s credibility, which is the province of thary, petitioner is not entitled to relief on Claim
1. See Tyler v. Mitchel416 F.3d 500, 505 (6th Cir. 2005).

B. Claim 2—Jury Instructions

Petitioner contends that the judge errediuing the jurors amstruction on aiding
and abetting when he was not charged as an aider/abettor.

The burden of demonstrating that an ermarginstruction was so prejudicial that
it will support a collgeral attack upon theonstitutional validityof a state coutonviction is even
greater than the showing requitiad direct appeal. The questits whether the ailing instruction
so infected the entire trial thdte resulting conviction violatetue process, not merely whether
the instruction is undesirable, errons, or even universally condemneHénderson v. Kibbege
431 U.S. 145, 154 (1977) (quotation omitted). Furttembiguity, inconsistency or deficiency”
in an instruction does not by itself “necedlyaconstitute a du@rocess violation.\Waddington v.
Sarausad555 U.S. 179, 190 (2009). And “it istnenough that there is some ‘sligiassibility
that the jury misapplied the instructiond’ at 191.

Under Michigan law, a jury does not vigdadue process when it convicts a criminal
defendant charged only as a pipal as an aideand abettorPeople v. Turner540 N.W.2d 728,
733 (Mich. Ct. App. 1995)verruled in part on othregrounds by People v. Mg328 N.W.2d 540
(2001). Likewise, in federal Cousd,defendant may bedicted for the commission of a substantive
crime as a principal offender and convictecamfing and abetting, although the indictment does
not name him as an aider and alretiathout violating due processlill v. Perini, 788 F.2d 406,
407 (6th Cir. 1986). It is not improper for a stataltcourt to instruct a jury on the elements of

aiding and abetting, even if the petitiomeas charged only as the principlal. at 408.See also



O’Neal v. Morris 3 F.3d 143, 145 (6th Cir. 1993gv’'d on other grounds sub nom O’Neal v.
McAninch 513 U.S. 432 (1995).

The record shows that petitioner and hisdeéendant threatened and abused J.G.
on numerous occasions. June 18, 2010, Tr. pp 38, 42-45, 48-53. As a result, the trial court judge
found that one defendant could have assistedther defendant in abusing J.G. June 24, 2010,
Tr. p. 93. J.G. also testified that petitioner argldu-defendant sometimes abused her at the same
time. June 18, 2010, pp. 49, 53-54, 146.

The Michigan Court of Appeals reasonably found:

With respect to the intent element, given the consistent nature of

both defendants’ physical abusetlé victim, threats of death and

physical harm to the victim dnothers, and repeated acts of

penetration of the victim (separately and together) in the cabin’s

mostly open space, the juries could reasonably find that at the time

defendants gave aid and encouragement, they knew that their

codefendant intended to unlawfublgxually penetrate the victim.

For these reasons, the trial court correctly instructed the jury with

respect to aiding and abettingchese a rational view of the

evidence established that more than one person was involved in

committing the charged crimes, and the individual defendant’s roles

‘in the crime may have been less than direct participation in the

wrongdoing.’

Bennett 2012 WL 6097317, at *3 (internal citation omitted).

Moreover, petitioner argued that there was no mistreatment going on when Paul
Martin came to the cabin to remove J.Gind 24, 2010, Tr. p. 124, that J.G. often makes false
allegationsjd. at pp. 126-129, 136-139, and that J.G.’s peimepf reality is affected by her
mental illness,id. at pp 146-148. Thus, the aiding-ane#ing instruction was appropriate

because the prosecutor “was entitled to respond to this defense by contending that it failed even
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on its own terms through an aidingekabetting theory of liability.Rashad v. Lafler675 F.3d
564, 569-70 (6th Cir. 2012). Petitionenist entitled to relief on Claim 2.

C. Claim 3—Prosecutorial Misconduct

Petitioner alleges that the prosecutor committed misconduct by encouraging the
jury to render a conviction based on sympathyttiervictim, rather thabased on the evidence.

“Claims of prosecutorial misconduct are @wved deferentiallpn habeas review.”
Millender v. Adams376 F.3d 520, 528 (6th Cir. 2004). Aopecutor’s improper comments violate
a criminal defendant’s constitutional rights only i&yh‘so infected the trial with unfairness as to
make the resulting conviction a denial of due procd3artlen v. Wainwright477 U.S. 168, 181
(1986) (quotation omitted).

Petitioner is not entitled to habeas rebef his third claim. First, the prosecutor’s
comment, even if it was an attempt to invoke sgthp with the jury, was relatively isolated, not
extensive, and only a small paftthe closing argument thatdesed on summarizing the evidence.
This alone does not etié petitioner to reliefByrd v. Colling 209 F.3d 486, 532 (6th Cir. 2000).
Second, the trial court’s curativestruction that thgury was not to lesympathy or prejudice
influence its decision sufficiently countereahy slight prejudice. June 24, 2010, Tr. p. 190.
Cockream v. Jone882 F. App’x 479, 486 (6th Cir. 2010). Fllyaeven if the prosecutor’s appeal
was improper, this would be not render the tii@idfamentally unfair, sindée nature of the crime
itself certainly produced juror sympathy evkefore the prosecutor made the comm&de
Millender v. Adams187 F. Supp. 2d 852, 875—76.E Mich. 2002) (citingWalker v. Gibson

228 F.3d 1217, 1243 (10th Cir. 2000)). Petitioner isemiitled to habeas relief on Claim 3.
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D. Claims 4 and 5—Ineffective Assistance of Counsel

The Court consolidates Claims 4 and btfe sake of judicial economy. Petitioner
asserts that trial counsel wasfieetive by failing to call a witned® attack J.G.’s credibility, and
appellate counsel was ineffective by failing to inigege and raise a claim of ineffective assistance
of trial counsel. Respondent argues that these claims are pralbedafaulted because petitioner
raised them for the first time in his post-convictioation, and he fails tehow cause and prejudice
for not raising these claims in his appe#tight, as requiré by M.C.R. 6.508(D)(3).

When “a state prisoner has defaulted his falddaims in state court pursuant to an
independent and adequate state procedural fiedeyal habeas review of the claims is barred
unless the prisoner can demonstrate cause for the default and actual prejudice as a result of the
alleged” constitutional violation, “or demonstrate tfalure to consider the claims will result in
a fundamental miscarriage of justic€bdleman v. Thompspb01 U.S. 722, 750-51 (1991). If
a petitioner fails to show cause for his proceddedhult, it is unnecessary for the court to reach
the prejudice issu&mith v. Murray477 U.S. 527, 533 (1986).

Michigan Court Rule 6.508(D)(3) providehat, absent a showing of good cause
and prejudice, a court may not graelief to a defendant if hisiotion for relief from judgment
asserts claims which could have been raiseddirect appeal. For pposes of a conviction
following a trial, “actual prejudice” means that “fat the alleged error, the defendant would have
had a reasonably likely chanceaaiquittal.” M.C.R.6.508(D)(3)(b)(i).

The Supreme Court has noted that “acpdural default does not bar consideration
of a federal claim on either direat habeas review unless the Istsite court rendering a judgment

in the case ‘clearly and expressly’ states that its judgment rests on the procedutdives .
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Reed 489 U.S. 255, 263 (1989). If the |asate court judgment containe reasoning, but simply
affirms the conviction in a standard order, the fatleabeas court musidk to the last reasoned
state court judgment rejectingetiiederal claim and apply a poesption that later unexplained
orders upholding the judgment or rejectthg same claim rested upon the same grovisd.v.
Nunnemaker501 U.S. 797, 803 (1991).

The Michigan Court of Appeals andethMichigan Supreme Court rejected
petitioner’s post-conviction appeal tre ground that he “failed toeet the burden @stablishing
entitlement to relief under MCR 6.508(D).” Thesdens, however, do not cite subsection (D)(3),
nor explicitly say that petitiones’failure to raise these claims dinect appeal is why the claims
are rejected. Because thelers are ambiguous as to whetpetitioner’s claims were denied on
the merits or were proceduraliefaulted, they are “unexplainedseeGuilmette v. Howe$24
F.3d 286, 291 (6th Cir. 2010). Therefore, the Coumst “look to the last reasoned state court
opinion to determine the basis for the state court’s rejection” of petitioner’s cldims.

Here, the last reasoned staourt opinion is the trial court’s June 18, 2014, denial
of petitioner’s motion for relief from judgment gmocedural grounds. In that motion, petitioner
raised two issues: trial counsehs ineffective for failing to inv&igate a witness named Carol,
who would have impeached J.G.; and appellate coweseineffective on direct appeal for failing
to raise thisPeople v. Setty\o. 10-230357-FH, at *1 (Oakland Cty. Cir. Ct., June 18, 2014). The
court stated that because petitiofeeled to raise the gffective-assistancetdrial-counsel issue
on his direct appeal, under 6.508(D)(3), he cawuly succeed on his motion if he showed “either

‘good cause’ or ‘acial prejudice.”ld. at *2. One way to show good cause, the court said, was to

13



show his appellate counsel’s ineffectiventdd. After thoroughly discusag the issue, however,

the court held that petitioner's appellate counsak not ineffective for failing to raise trial
counsel’s effectiveneskl. at *4. It reasoned that petitioner falleo show that (1) trial counsel’s
failure to call a particular withess named Caro$wat sound trial strateg{2) Carol’s testimony

was admissible; and (3) not further impeachir®. dleprived him of a substantial defenisk at

*3—-4. In other words, petitioner’s ineffective-asance-of-trial-counsel &im was so weak that

there was no particular reason for his appellate counsel to brief it on direct appeal. Because
petitioner could not showood cause for failure to raise trmounsel’s effectiveness on direct
appeal, the court held thahder 6.508(D)(3), his claims were procedurally defauligdThus,

Claim 4 is procedurally defaultédlvory v. Jacksor509 F.3d 284, 292-93 (6th Cir. 2007).

Of course petitioner could not haveopedurally defaule his ineffective-
assistance-of-appellate-counsel claim on his diappeal because state post-conviction review
was the first opportunity he hadraise this claim. However, theag¢ court held @t petitioner’s
ineffective-assistance-of-trial-counsel claim svmeritless. And appellate “counsel cannot be
ineffective for a failure to raise an issue that lacks me@téer v. Mitchell 264 F.3d 663, 676
(6th Cir. 2001). Consequently, tm@ner fails to show that appate counsel’'s performance fell
outside the wide range of professionally competent assistance by omitting his ineffective-
assistance-of-trial-counsel clai®ee McMeans v. Brigan®28 F.3d 674, 682-83 (6th Cir. 2000).

Because petitioner has not damstrated any cause for the procedural default of his

ineffective assistance of triabunsel claim, it isinnecessary to reach the prejudice isSmeith

! So in a roundabout way, the court really considered both petitioner’s claims.

2 That the trial court also discussed the merits of petitioner’s claims does not alter this aviafsesy. Abramajtys

929 F.2d 264, 267 (6th Cir. 1991) (holding that the Court need not discuss the fintleeitast state-court opinion
expressly rested upon procedural default as an alternative ground, even though it also expressed viewsteh the m
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477 U.S. at 533. Additionally, petitioner has poésented any new reliable evidence to support
any assertion of innocence which would allow @@urt to consider his claim as a ground for a
writ of habeas corpus in spite of the procedudefiault. Thus, a miscarriage of justice will not
occur if the Court declined to review petitioner's defaulted claim on the meé&hickield v.
Pitcher,199 F. Supp. 2d 637, 654 (E.D. Mich. 2002).

Accordingly,

IT IS ORDERED that the petition forvarit of habeas corpus is denied.

IT IS FURTHER ORDERED that a cditiate of appealability is deniduecause
petitioner has failed to make a stétial showing of the denial @f federal constitutional right,
28 U.S.C. § 2253(c)(2), and leave to appe&brma pauperiss denied because the appeal would

be frivolous, 28 U.S.C. § 1915(a)(3).

Dated: April 5, 2018 s/Bernard A. Friedman
Detroit, Michigan BERNARDA. FRIEDMAN
SENIORUNITED STATESDISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing doentmvas served upon counsel of record and
any unrepresented parties via @@ourt's ECF System to their respective email or First Class
U.S. mail addresses disclosed on the¢idéoof Electronic Filing on April 5, 2018.

s/Johnettd!. Curry-Williams
Case Manager
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