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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JANET WHITEAKER,

Plaintiff, CasaNo. 16-cv-13202
Hon.Mark A. Goldsmith

VS,

BANK OF AMERICA,

Defendant.
/

OPINION & ORDER
GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT (Dkt. 23)

This matter is before the Court on Defend8ank of America’s motion for summary
judgment (Dkt. 23). Briefing on the motion is complete, and a hearing was held on November 9,
2017. For the reasons that follow, theurt grants Bank of America’s motion.

I. BACKGROUND

Plaintiff Janet Whiteaker was a personal banker at Bank of America from the time it
acquired her previous employer LaSalle BanR®@8 until she was terminated in April 2015 at
the age of 59. Whiteaker Dep., Ex. A to Def.tMat 40 (Dkt. 23-2). Whkeaker was assigned to
the Cass/Highland bank branch in late 2012. \WabDep., Ex. D to Def. Mot., at 32 (Dkt. 23-7).

In 2013, Bank of America overhauled its SaResformance guidelines. In addition to
quarterly goals — where personal bankers wesessed both objectively {ahat” rating) and
subjectively (a “how” rating) and given a rating of “does not meet,” “meets,” or “exceeds,” —
personal bankers would now be responsible fontmy Key Performance Indicators (“KPI”).

Chudik Decl., Ex. B to Def. Mot{]{ 12-13 (Dkt. 23-4). KIPscores were rateds red, yellow, or
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green, with red indicating a failute meet expectations. Id. monthly KPI score was determined

by aggregating four individual factors — stair step wideningjr sitep movemerit, sales
interactions, and referrals. See Chudik SupgclD Ex. B. to Def. Reply, 1Y 4-5 (Dkt. 30-3);
Personal Banker — Sales Performance Guidelff&3G”), Ex. A-8 to Def. Mot., at 12 (cm/ecf
page) (Dkt. 23-3). Under these new Sales Pedaom guidelines, discipline could be imposed
either for a failure to meet the quarterly “whatiow” expectations, or for obtaining a monthly

KPI score of “red.” Chudik Decl. I 14. Terminaticould result from as few as four such failures.
See SPG@. The guidelines call for managers teeak to Advice and Counsel (“A&C”), a unit
based out of Bank of America’s headquarters in North Carolina that is comprised of human
resource specialists, before isgudiscipline. Chudik Decl. | 14.

In 2013, Whiteaker receivedjaarterly rating ofDoes not meet” foher “What” category
for both Q2 and Q3. _See Def. Mot., Ex. A-1648t49 (cm/ecf page) (Dkt. 23-3). On November
11, 2013, Whiteaker’s financial center manager, Jinvtefata, gave her vbal counseling._See
1/29/2014 Written Warning — Failure to Meet Penfance Expectations, Ex. A-19 to Def. Mot.,

at 58 (cm/ecf page) (Dkt. 23-3).

! The parties do not explain what “stair step movement” and “stair step widening” mean, although
based on documents provided by Bank of Ameiicappears to be credit for expanding a client
relationship. A “2014 Personal Bastkincentive Fact Sheet” explaitisat revenue for stair step
movement is “earned when a customer moves @i Step 2 (i.e. achieyg Primary status) or

Stair Step 3 (i.e. moves up to Primary Plus CyédiRevenue for stair step widening is “earned
when a sales event occurs and its quality defmis met — regardlessf whether Stair Step
movement occurred. (e.g. a Personal Banker seled#t card and the customer uses it).” Banking
Center Channel Personal Banker Incentive Plan MaBxaA-6 to Def. Mot., at 4 (cm/ecf page)
(Dkt. 23-3).

2 The four stages of recommended disciplinevareal counseling, writtewarning, final written
warning, and potential termination.
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Whiteaker also received a “does not meetiredn her “what” category for Q4 of 2013.
Ex. A-16 to Def. Mot. at 50 (cm/ecf page) (DR3-3); Ex. 13 to Pl. Resp. (Dkt. 28-14). Her
annual “what” rating for 2013 was “Does not medd’ On January 22014, Bank of America’s
records reflect that Mehta gave Whiteaker atemi warning for failure to meet her performance
expectations, although the parties disagree abbather this, in fact, occurred. See 1/29/2014
Written Warning — Failure to Meet Performance &sgations, Ex. A-19 to Def. Mot., at 58 (cm/ecf
page) (Dkt. 23-3); Whiteaker Dept 194-196. Mehta testifieddahhe spoke to A&C before
disciplining Whiteaker. MeltDep., Ex. H to Def. Mot., at 19 (Dkt. 23-11).

Whiteaker appeared to improve in early 2(dstshe received quartedgores of “meets”
in both her “what” and “how” cagories in Q1 of 2014. Ex. A-1@ Def. Mot., at 52 (cm/ecf
page) (Dkt. 23-3); Ex. 17 to Pl. Resp. (D&8-18). In March 2014, she was ranked 79th out of
167 bankers in the region, according to a “Personal Banker Talent Analytics” chart. Personal
Banker Talent Analytics, Ex. 7 to Pl. Respk{D28-8). However, in April 2014, she received a
KPI score of red in all four categoriesSee 6/6/2014 Written Warning — Failure to Meet
Performance Expectations, Ex. A-22 to Def. Mat.61 (cm/ecf page) (Dkt. 23-3). On June 6,
2014, Mehta gave Whiteaker a written warning, eitbethe first or second tien Id. The written
warning stated that Whiteaker's KPI was red fibf@ur categories for the month of April._Id.
The written warning has a space designated foethgloyee’s signature, in which “refused to
sign” was written._Id. Whiteaker testified that Ma had told her that he received an email and
that he would be writing a warning, but ttste did not actually receive the June 2014 written
warning until September 2014Vhiteaker Dep. at 8-9.

On September 5, 2014, Heather Subrangilawho became the Consumer Market

Manager (“CMM”) at Cass/Hightad in July 2014, gave Whiteaker final written warning.
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9/5/2014 FINAL Written Warning — Performancex.EA-23 to Def. Mot., at 62 (cm/ecf page)
(Dkt. 23-3)2 This warning notes that her KPI resuitsre all yellow in 2013, and in 2014 she was
red four months out of seven. 9/5/2014 FINWkitten Warning — Performance, Ex. A-23 to Def.
Mot. It further states that Whiteaker “ranked lasthe market and red most recently in July for
overall KPI Index.” Id* Whiteaker did sign this wamg, and in the “Employee Comments”
section, wrote, “[w]ant to note | disagree and Wwél presenting a rebuttal be placed in my file
w/ warning.” 1d.

Whiteaker spoke with Subran-Marsh after reiog the final writterwarning, to see if she
could possibly move to a branch that wasctseding.” Whiteaker Dep. at 114. Subran-Marsh
asked if Whiteaker wanted to move to the Hagld/Milford branch, and Wteaker said that she
would like to think about it. d. At this point, Whiteaker anSubran-Marsh’s accounts diverge:
Whiteaker maintains that she later told Subran-M#nrahshe would prefdo stay at her current
branch, because she did not thinattehe would be successfulHighland/Milford. Id. Subran-
Marsh, however, testified that Whiteaker madeeity clear to her that the Cass/Highland center
was not working for her, and that the idea of a transfer to Highland/Milford came out of

conversations she and Whiteaker had regartifigteaker's performate at Cass/Highland.

3 Mehta was apparently out sick at this tinvghiteaker Dep. at 9. Whiteaker argues that Subran-
Marsh ignored A&C'’s instruction to issue a weit warning or final written warning only after
meeting with her and obtainingexplanation. PIl. Resp. at Zhe notes from A&C state, “Adv
WW or FWW for sales performae based on obtaining EE’s [erapée’s] explanation.” Ex. 10

to Pl. Resp. at 9 (craéf page) (Dkt. 28-11).

4 Whiteaker argues that she could not have beemltst market because another personal banker,
Jeannine Liranzo, performed mgueorly than Whiteaker. Howeran her depsition, Whiteaker
agreed that the statement was accurate. SeedWbitDep. at 207 (“Then it says, you were ranked
last in the market and red most recently in Jakyoverall KPI Index. Is tht accurate?” “Yes.”).
Additionally, as discussed furthéelow, Liranzo was in her dmp-up” period until September
2014.
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Subran-Marsh Dep., Ex. E to Def. Mot., at 32-83,(Dkt. 23-8). She maintains that Whiteaker
ultimately asked for a reassignment on September 5, 2014 — the day Subran-Marsh administered
the Final Written Warning — and elilid not recall Whiteaker tellifger a week later that she did

not want to go to Highland/Milfat. Subran-Marsh Decl., Ex. F Bef. Mot., 11 5, 7 (Dkt. 23-9).

On September 10, 2014, Whiteaker wrote a ttabtio her final written warning. J.R.
Whiteaker Response to Final Written Warning — &eneince, Ex. E-12 to Def. Mot. (Dkt. 23-8).
Whiteaker wrote that in the September megtiSubran-Marsh had fegred to two written
warnings (from January and Ju2@l4) but that Whiteaker “was nevy@esented with a written or
verbal warning in June 2014.” Id. She furtinote that she was presented with a copy of the
January 2014 written warning, but was advised that she did not need to sign it. Id. Whiteaker
denied that she was failing to meet performance expectations; she also said that Subran-Marsh did
not have an accurate impression of Whiteakpedormance, because Subran-Marsh had only
been the CMM for two months and was “rarelyegent” at the Cass/Highland branch. Id.
Whiteaker also wrote that she believed her teamisf December 2012 “to a branch that could not
support two personal bankers . . . was the fiegh $h a strategy to mminate my employment
because of my age.” Id. At some poirteafSeptember 10, 2014, Subran-Marsh and Whiteaker
discussed the rebuttal letter; Subran-Marsh detiiadBank of America was treating Whiteaker
unfairly due to her ageWhiteaker Dep. at 259-260.

On October 18, 2014, Whiteakeas reassigned to the Highti{Milford center. Whiteaker
Dep. at 67. Whiteaker was the only personal baakthe Highland/Milfod location, id., and her
job title, responsibilities, pay, drbenefits remained the same, @ear-Turner Decl., Ex. | to Def.

Mot., 1 4 (Dkt. 23-12). Her new financial centeanager was Lori Rea. Whiteaker Dep. at 67.



In November 2014, Whiteaker’'s KPI was trerglred. _See ChudiRecl.  17. Subran-
Marsh instructed Rea to call A&€@garding providing Whiteaker with final written warning.
Rea Dep., Ex. C. to Def. Mot., at 70-73 (Dkt. 23Hj}. 10 to PI. Resp., at 7-8 (cm/ecf page) (Dkt.
28-11). Rea called A&C on November 21; b&ba and A&C opposed idsg a final written
warning at that point._Id. Three days la®upran-Marsh called A&C to confirm that they had
advised Rea not to issue disciplig action until the end of Q4x. 10 to Pl. Resp., at 7 (cm/ecf
page). A&C confirmed that this was correctgdadvised Subran-Marsh that Whiteaker “needs an
opportunity to be coached and improvel[.]” Id.

On February 27, 2015, after consulting with A&Rgea gave Whiteaker her second final
written warning. _See 2/26/2015 FINAL Written Wang Restated — Performance, Ex. A-24 to
Def. Mot. (Dkt. 23-3); Rea Dep. &8. The warning stated thatrb€PI performances in April,
May, July, and November 2014 and January 2015 veerevhich amounted to five out of the last
twelve months. Ex. A-24 to Def. Mot. Whiteaksigned the form and commented that she would
provide a response in writing. _Id.

On February 28, 2015, Whiteaker provided a written response to her final written warning.
J.R. Whiteaker Response to Final Written Warrregtated — Performandex. E-16 to Def. Mot.
(Dkt. 23-8). Whiteaker wrote that she had mawenpetition at the Highland/Milford branch than
she had had previously, as there was an @yapl there who performed similar functions to

Whiteaker._Id. She also noted teate needed to develop a custobase in the nevocation. _Id.

°> See Def. Mot., Ex. G-2, Inquiry Notes Rep(idkt. 23-10) (showing that Rea called A&C on
February 26, 2015 regarding Whiteaker’'s perfaroeaand reflecting that Whiteaker “[ijsn’t
aggressive and doesn’'t accept coaching on how to position questions to the customer . . . [and]
doesn’t ask for the business”).



The response itself does not mention agecrimination, though Whiteaker wrote that she

incorporated her September 2014 writterpogse into her FebruaB015 response. Id.

. |

In Q1 2015, Whiteaker’s “what” score wadoes not meet.” Her overall KPI was red for
January, February, and March 2015, anddirg red for April 2015. Chudik Decl. § £70n
April 22, 2015, Subran-Marsh contacted A&C regagd/Vhiteaker’s performance. Inquiry Notes
Report, Ex. G-3 to Def. Mot. (Dkt. 23-10A&C advisor Dayna Walters advised Subran-Marsh
that she could terminate Whiteaker. Id.; Wal@egl., Ex. G to Def. Mot., § 8 (Dkt. 23-10). On
April 24, 2015, Subran-Marsh rmainated Whiteaker. Rea tdged that she did not feel
comfortable doing so herself, Subran-Marsh drove 45 minutés terminate Whiteaker. Rea
Dep., Ex. 3 to PI. Resp., at 80.

Whiteaker filed a complaint against BaolkAmerica on September 6, 2016, alleging the

following claims: (i) discriminatory treatment uiolation of the Age Dscrimination Employment

® Whiteaker denies this, stating that she &eded her January 2015 gdays100.29%.” PIl. Resp.

1 27; p. 15. She cites to a “Consumer BankiriggEPashboard and Funding Summary” from Q1
2015, which shows that she achigvi®0.29% of her goal for January 2015. Ex. 14 to Pl. Resp.
at 2 (cm/ecf page) (Dkt. 28-15). However, in tieposition Whiteaker agreed that her KPI results
were red in January and Febru2@15; that she did ndtave any reason to believe that she was
not red in March of 2015; and that she wasdiing red in April 2015. Whiteaker Dep. at 213-
214. Further, a March 1, 2015 note on Whiteakeerformance assessment states, “Although Jan
had a better January the performeuslip for Feb & March. Jan was also Red in Partner for all 3
months.” Chudik Decl., Ex. 6 (. 23-5). The discrepancy haappears to be caused by the fact
that the “Seller Dashboard” that Whiteaker cites shows only two of the four scores that make up
an overall monthly KPI._See Def. Reply 1 Byt those documents [the dashboards] only show
two KPI factors.”); Chudik SuppDecl. § 6 (“In January 2015 . . . [Whiteaker’s] Stair Step
Widening result was ‘green,’ but her other thnegividual KPIs were ‘rd.””). Thus, Whiteaker
received a 100.29% on her “Dashboard” faruky, but received a red KPI overall.

"Whiteaker alleges that “Mehtzould not have recommended W4gker's termination.” Pl. Resp.
1 25. However, his deposition testimony what he “would nothave recommended the
termination of Ms. Whiteaker during the time tishe worked under [him] as a personal banker.”
Mehta Dep. at 32. He did not say whethemimild have terminated her in April 2015, after
several more months pbor performance.
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Act of 1967 (“ADEA”); (ii) retaliatory conduct in violation of 8fhADEA, (iii) age discrimination
in violation of the Elliot-larsen Civil Rights Act, Mic. Comp. Laws § 37.2101 et seq.
(“ELCRA”); and (iv) retaliatoryconduct in violation of the BELRA. Bank of America now moves
for summary judgment on all claims.

II. STANDARD OF REVIEW

On a motion for summary judgment, “facts mhstviewed in the light most favorable to
the nonmoving party only if there &'genuine’ dispute as to thokscts.” Scott v. Harris, 550
U.S. 372, 380 (2007). “Where the record taken aba@envcould not lead a raftal trier of fact to

find for the nonmoving party, there no genuine issue for trial.” Matsushita Elec. Industrial Co.

v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

I1Il. ANALYSIS
A. Age Discrimination Claims

Under both the ADEA and the ELCRAa plaintiff may establish a claim for age
discrimination by offering either dict or circumstantial evidence of the discrimination. Wexler

v. White’s Fine Furniture, Inc., 317 F.3d 564, 570 (6th 2003). Direcevidence is evidence

“which, if believed, requires the conclusion that unlawful discrimination was a least a motivating

factor in the employer’s actions.” JacklynSchering-Plough Healthcare Prods. Sales Corp., 176

F.3d 921, 926 (6th Cir. 1999 ircumstantial evidence is “prottifat does not oits face establish
discriminatory animus, but does allow a faxter to draw a reamable inference that
discrimination occurred.” Wexler, 317 F.3d at 5%hiteaker does not argtleat there is direct

evidence of discrimination, so the Court will peed under a circumstantial evidence framework.

8 “ELCRA claims are analyzednder the same standards as fadADEA claims.” Geiger v.
Tower Auto, 579 F.3d 614, 626 (6th Cir. 2009).
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“Under the circumstantial evidence frameworle ghaintiff first has the burden of proving
a prima facie case of discrimination; if she iscassful, the burden then dkito the defendant to
articulate a legitimate, non-discriminatory reagamts actions; if the defendant articulates a non-
discriminatory reason, the plaintiff has the oppoity to prove that the proffered reason is

pretextual.”_Shrivastava v. RBS CitizeBank, N.A., 227 F. Supp. 3d 824, 833 (E.D. Mich. 2017)

(citing McDonnell Douglas Corp. v. Gree411 U.S. 792, 802-805, (1973); Geiger v. Tower

Auto., 579 F.3d 614, 622 (6th Cir. 2009) (applyingddanell Douglas to citemstantial-evidence

claims in ADEA and ELCRA cases)). To make agrima facie case of discrimination, a plaintiff
must establish that “(i) she is a member of phatected class; (ii) she was qualified for her job
and performed it satisfactorily;ifi she suffered an adverse empimnt action; and (iv) she was
replaced or treated less favorably than a simikitlyated person outside her protected class.” Id.
The parties appear to agree that Whiteaker ha®ghta prima facie casand they do not debate
whether Bank of America has articulated a nowm+thsinatory reason for itactions. Instead, the
parties focus on whether Whiteaker has estaldishat Bank of America’s proffered reason for
Whiteaker’s termination is a pretext.

A plaintiff may prove pretext imne of three ways: “(1) bynewing that the stated reasons
had no basis in fact, (2) by showitttat they were not the actuaasons, [i.e., that they did not
actually motivate the defendant’s challengexhduct] and (3) by showing that they were

insufficient to explain the discharge.” WheeleMcKinley Enterprises, 937 F.2d 1158, 1162 (6th

Cir. 1991). Whiteaker relies on the last two mras— that Bank of Amara’s explanations of
Whiteaker’'s allegedly poor performance did ramtually motivate her firing; and that these
explanations were insufficient to eqpt her termination. PIl. Resp. at 19.

1. Whiteaker cannot show that age was thactual motivation for her termination
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Under the second prong, “the plaintiff arguesatttihhe sheer weightdf the circumstantial
evidence of discrimination maké&s'more likely than not’ thathe employer’s explanation is a

pretext, or coverup.” _Manzer v. Diamond Shaok Chems. Co., 29 F.3d 1078, 1084 (6th Cir.

1994) (overruled on other groundshhe plaintiff must “put forthevidence which demonstrates
that the employer did not ‘honéstelieve’ in the proffered nodiscriminatory reason for its

adverse employment action.” Jones v. St. Medical S.C., Inc., 504 F. App’'x 473, 477 (6th Cir.

2012) (quoting Braithwaite v. Timken Co., 258 F.3d 488, 494 (6th Cir. 2001)).

Whiteaker raises a number of arguments thatkhens show pretext. First, she points to
several facts that amount to disagreement \Bi#imk of America’s policies and procedures.
Whiteaker notes that Subran-Marsh “went outhe chain of commandto issue Whiteaker's
Final Written Warning in September 2014, afterydmhving been Whiteaker’s boss’s boss for a
month. PIl. Resp. at 19 (Dkt. 28{iowever, Whiteaker has ackniedged that Mehta was out sick
at the time; she also does not dispute thatbeduct merited disciplinender Bank of America’s
guidelines._See Whiteaker Dep. at 205-207. d&ies not argue that, as her boss’s boss, Subran-
Marsh was prohibited from disciplining Whiteakgvhether in Mehta’s absence or otherwise).
Whiteaker also expresses frustration with thetesy of goals for personal bankers, noting that
“[tlhe Highland Milford branch cosistently struggled ith its goals”and “historicaly struggled
more than usual in the first quarter because of the high number of ‘snow bird’ customers.” Pl.
Resp. at 20. She also notes that Subran-Miagled her a second Final Written Warning in
February 2015, “after the preded positive quarter and month.”ld. This amounts to a
disagreement with the goals that Bank of Arerset for a specific branch, and a disagreement
that she could be disciplined for prior poorfpemance when her immediately preceding quarter

was positive. But all of these are essentialinptaints about the way that Bank of America runs
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its business, and “a plaintiff cannot show pretaxraising questions aht the soundness of the

employer’s business judgment.” Degeaxi Ermanco, Inc., 961 F.2d 1576, 1992 WL 88864, at

*2 (6th Cir. May 1, 1992).

Whiteaker also claims that Subran-Marsh esthated a “swap” of her and personal banker
Jeannine Liranzo — when Whiteaker was tramstefrom Cass/Highland tdighland/Milford and
Liranzo was sent from Highlandilford to Cass/Highland — in der to “save” Liranzo from a
written warning and to place Whiteaker at a bankrglshe would fail to meet her goals. Pl. Resp.
at 20. She offers no proof that Subran-Marsldtte“save” Liranzo. The evidence shows the
opposite — Subran-Marsh had contacted A&C reggrd possible demotion for Liranzo, and told
Rea that she supported giving loz®@ a written warning in the lfaof 2014. See Inquiry Notes,
Ex. G-4 to Def. Mot., at 3lcm/ecf page) (Dkt. 23-10).

Nor does Whiteaker offer evidence to papg her theory that Bank of America
“systematically placed older bkers at the Highland Milford branch, and used Rea as an
instrument to manage them out.” Pl. Res@@&R1. She cites to “Rea notes and chart,” which
appear to be handwritten notekea by Lori Rea and a list of nameSee PI. Ex. 9 (Dkt. 10). But
Whiteaker fails to provide any further infortitan about these notes dhne list of hames —
presumably, the names refer to older employeaswiere “manage[d] ...out,” but there is no
information regarding whetherlalf these employees were ted@erred to the Highland/Milford
branch and subsequently terminated (the notesaap say, “at one branch?” in the corner); the
circumstances of their employmaearttermination; nor any context tehat appears to simply be a
handwritten list of names. Meanwhile, otherdewice contradicts Whiteaker’s claim that older
bankers were systematically sent to HigldléMilford — the banker wd immediately preceded

Whiteaker at Highland/Milford was Liranzo, &the banker who immediately succeeded her was
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Sean Yesko, both of whom wereunger than Whiteakers discussed suprd/hiteaker’s entire
claim rests on the fact thttey are younger bankers.

Whiteaker next contends that Subran-Maebo intervened tdelp another younger
employee, Jackie Johnson — a telitho wanted a promotion to asisint manager. See Pl. Resp.
at 14. Even though Johnson failed the test, Sullarsh informed her that there were “ways
around” that, and Johnson was still promoted &asbsistant manager position. See id. But the
fact that Subran-Marsh once helped a young eygd — in a different position than Whiteaker —
does not show that age discrimination is a more likely motivation for Whiteaker’s firing than her
performance record.

Finally, Whiteaker claims that Subran-Marsh “decimat[ed] the staffing at the
[Highland/Milford] branch” and gee Rea a “does not meet” score in January 2015 in an effort to
terminate the 57 year-old Rea, which shows a pattepractice of age discrimination by Subran-
Marsh. PIl. Resp. at 21.She argues that Johnson’s prdimo left the Highlad/Milford branch
without a teller during the holidaseason, which negatively impactida branch._1Id. at 14. In
addition to Johnson’s promotion, \tkaker alleges that Subran-Martransferreé@nother teller
away from Highland/Milford in September 20141. &t 14. But Whiteaker points to no evidence
that Subran-Marsh orchestrated either o&sth events to “decimat[e]” the staffing at

Highland/Milford. There is nondication that Subran-Marsh imtgonally delayed in finding a

® Whiteaker simply states that “pattern omqtice evidence may be relevant to proving an
otherwise-viable individual claim for disparate treatment under the McDonnell Douglas
framework,” quoting Bacon v. Honda, 370 F.3d 565, @th Cir. 2004). Pl. Resp. at 21. She
does not develop this arguntet all, other than to state ttabran-Marsh’s alleged treatment of
Rea, as described above, shows a pattern otiggaaf discrimination. As stated in Bacon, the
pattern or practice evidence mayreéevant to an otherwise vigbclaim, which Whiteaker does

not have. Finally, Whiteaker’s evidence does hotsa pattern or practice of age discrimination,
as discussed supra.

12



replacement teller for the Higimd/Milford branch after Johos was promoted; Subran-Marsh
stated that Johnson was replaoaty a few weeks later. Subran-Marsh Supp. Decl., Ex. F to Def.
Reply, 1 4 (Dkt. 30-7). And Whiteak cites to Rea’s testimony sopport her claim that Subran-
Marsh transferred a teller awaySeptember 2014, but Rea had tedif“l had a teller leave me

in September and | never got a replacement for her, and | kept being told I'm getting a
replacement.” Rea Dep. at 27. Subran-Marsh stagdhe teller quit hgob, and gave the reason

as a “career change.” Subran-Marsh Supp. DE8l. There is no indication that Subran-Marsh
was “decimating” the staffing &lighland/Milford. And the fact that Subran-Marsh gave Rea a
“does not meet” score, withoahy additional information regand) Rea’s performance, does not
prove anything.

Overall, the facts do not show that “an illegadtivation was more likely than that offered
by” Bank of America. It is clear that Whitemtkwas a poor performer, and her allegations of
Subran-Marsh’s alleged “campaign to terminate Bdker” lacks any sort of factual support. If
anything, it may be true that SalorMarsh did not like Whiteaken#hiteaker alleges that Subran-
Marsh would “sit and stare atdH, saying nothing to her,” s&ea Dep. at 75-76, 138, and referred
to her as “Janet” when everyone else called“ban,” see WhiteakeDep. at 167; Rea Dep. at

7510 But there is nothing in the record to suggkat the termination wadue to Whiteaker's age,

whiteaker does allege that SabrMarsh once referred to her“afd-school.” Whiteaker Dep.
at 164-165. However, “old schodfis generally undersbd to refer to sonmme who does things
in a traditional, perhaps outdated, wasilster v. Humana, Inc., No. 14-961, 2016 WL 223582,
at *5 (S.D. Ohio Jan. 19, 2016) (citing Webst@tiath New Collegiate Ditonary). Whiteaker’s
testimony seems to confirm this understandingubji@an-Marsh] said to me that | was old school
and | did not know how to sell. . .She said | just couldn’t sell. was old school. | was unable
to sell the bank products anymore. . .. Sheldaidn order taker, | was just doing whatever the
customer wanted and not looking for the s&leWhiteaker Dep. at 161, 164-165. Comments
from Rea and Mehta also confirm that this Wésiteaker’s style: A&C notes from a conversation
with Rea reflect that Whiteaker “[i]sn’t aggs®ge and doesn’t accept coaching on how to position
13




rather than her consistently poor performanceafoextended period of time. Whiteaker fails to
meet her burden as to pretext under this prong.

2. Whiteaker cannot show that Bank of Amerca’s explanations were insufficient to
explain her discharge

The third manner of proving pretext — showitingit the defendant’s stated reasons for
termination were insufficient to explain the dischearg‘ordinarily[] consists of evidence that other
employees, particularly employees not in thetgcted class, were not fired even though they
engaged in substantially identical conduct to that which the employer contends motivated its
discharge of the plaintiff.”_Manzer, 29 F.3d1884. Whiteaker argudisat the evidence shows
that Sean Yesko and Jeannineanzo, younger personal bankepgrformed comparable to or
worse than she did, and were teriminated. Pl. Resp. at 22.

As an initial matter, the parsalispute the length and natwifea “ramp-up” period at Bank
of America. Whiteaker argues that a ramp-upqoke- that is, a period of time when employees
are not disciplined for a failure to meet their goals — was only three months. See Pl. Resp. | 29.
Bank of America responds thakthamp-up period was actually six months. See Def. Mot. { 29.
Bank of America points to ampleidence in the record teupport its claim._See, e.g., SPG at 52
(cm/ecf page) (Dkt. 23-2) (“First FULL QTR after @nths in role is the initial quarter that will

be assessed as part of the SPGEdh KPI Index: First month after 6 months in role is the initial

guestions to the customer,” and “doesn’t ask fertthsiness,” Ex. G-2 to Def. Mot. at 18 (cm/ecf
page) (Dkt. 23-10); Mehta stated in Whiteg&eQ2 2013 review that “[c]onsistency with
aggressive sales” would help Whiteaker, and later stated that she “[n]eeds to ensure being
consistent and proactive with &y interaction,” Ex. A-16 to DefMot. at 48, 50 (cm/ecf page)
(Dkt. 23-3). In this context, the Court does find that Subran-Marsh’s comment that Whiteaker
was “old school” circumstantially suggests tha thason for her terminati was due to her age.

14



month that will be assessed as part of the"3RIhudik Decl. 18 (“Personal Banker Sean Yesko
[who was hired on September 3, 2014] was in his ramp-up period until April 2015.”).

To support her claim, Whiteaker cites torLBea’s deposition testimony. Rea testified
that a ramp-up period might ber¢le months, but “[m]aybe it's sixthen later stated, “I believe
it's six from the date of hire, because you hawsou are in training for aouple of months. So |
believe it's six.” Rea Dep. at 17. Whiteaker gigants out that Sean Yesko was disciplined after
working at Bank of America for legean six months. However, ¥ko’s record reflects that this
was a mistake — notes from A&C in May 2015 refléett A&C informed Yesko’s CMM that he
should not have been given disciplinary actionJamuary, February, or March of 2015 as he “was
not in role for 6 months until 3/3/2015[.]" Inquiry Notes Report, Ex. A-1 to Def. Reply, at 8
(cm/ecf page) (Dkt. 30-2). Lastly, Whiteakeriqgs out that Liranz® “dashboard” shows that
she did not have a goal in ApBD14 — her third month of emplment — but did have goals for
the following months. PIl. Respt 11. This fact, however, sagsthing about whether Liranzo
was eligible for punishment forfailure to meet these goals)daBank of America has put forth
evidence that she was not. In light of alltbé evidence put forth by Bank of America, and
Whiteaker’s failure to contradict it, it is cletimat a ramp-up period &ank of America was six
months.

Whiteaker also argued at the hearing thawvgenot given the benefit of a ramp-up period
when she was transferred t@ tHighland/Milford location. Shpointed out that the A&C notes
regarding Yesko's ramp-up periodeeto his time in a “role,” rather than being a newly hired
employee; she thus concludes that she was in a new role in the new bank location and entitled to a
ramp-up period. There is no merit to this argument. There is no reason to believe that an employee

receives a new ramp-up period when movinthesame position in a new location. Yesko and

15



Liranzo were both re-assigned to new locationsl Whiteaker points to no evidence that either
of them received a new ramp-up period upon their transfer.

The Court now turns to Yesko and Liranzo’s performance and corresponding treatment by
Bank of America. The evidenéclear that Yesko perfordenuch better than Whiteak€r.The
first month in which he was eligible to be dgmed for a failure to meet his goals was April
2015. Chudik Decl. 1 18. He received a yellow K&dre that month, and green for the next two
months. _Id. When he receivaded KPI score in July 2015, he was disciplined. See Def. Mot.,
Ex. I-4. If anything, Bank of America treated sk® worse than Whiteaker, as he received a
Written Warning for his July 2015 violation — the eed step in the disciplinary process. He
should have received a Verbal Warning, the fatsfp in the disciplinary process, because his
Verbal Warning in April 2015 (regarding his Febmpu&015 KPI scores) was in error. See Def.
Reply, Ex. A-1, Inquiry Notes Report (Ma¥2, 2015 entry states, “Adv[ised] CMM EE
[employee] should not have begiven DA [disciplinary actionfor Jan, Feb, March as EE was

not in role for 6 months until 3/3/2015").

11 whiteaker claims that Bank of America “hfadsely portrayed Whiteaker’s, Liranzo’s, and
Yesko’s records.” PIl. Resp. at 21. HowevRank of America contends that the documents
Whiteaker relies on for her and Livzo’s records — the “Dashboardsshow an incomplete picture
of an employee’s performance. @hk's declaration, where he statthat his summary of the KPI
results for Whiteaker, Liranzo, and Yesko was tekem Bank of America computer database,
is supported by various documents. For exantpgedeclaration statdhat Whiteaker received
red overall KPI scores in April, May, Juland November 2014 and January 2015, see Chudik
Decl. 1 17; this is supported by Whiteaker’'s FiWaitten Warning in February 2015, which states
the same thing, see Ex. A-24 to Def. Mot.liyint of Bank of Americas explanation, Whiteaker
does not have any evidence to supper theory that Bank of Amea is lying. “When it is not
supported by evidence, such a denial does not aeggauine issue of material fact as to whether
Defendants’ reasons for terminating [plaintiff] megoretextual.” Shrivastava, 227 F. Supp. 3d at
839.
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Whiteaker has a stronger argument with respedtiranzo, but it too ultimately fails.
Liranzo was in her ramp-up period until Sepbem2014, but then received consecutive “red”
overall KPI scores in September and Octoléghudik Decl. § 19. She received “red” overall KPI
scores in December 2014; and February, Manati,April 2015. Id. Liranzo had received prior
disciplinary action related to her attitude andsdr code._ See Ex. I-3 to Def. Mot., 5/30/2014
Written Warning — Failure to Meet Performance Expectations (Dkt. 23-12). However, she was
not disciplined for her sales performance untitiAp4, 2015._See Ex. I4® Def. Mot., 4/24/2015
Written Warning - Failure to Meet Performance Expectations (*Your KPI began being tracked in
August 2014. Since that time your KPI results haeen red for the months of AUG, SEP, OCT
and DEC of 2014. Also FEB and MAR of 2015.").

However, the evidence does not show thaamzo was not disciplined for performance
comparable to Whiteaker’s. Itis true that sheeived red KPI scores for five of the seven months
preceding her written warning. But in comparing Whiteaker's KPI scores and corresponding
discipline, it is clear that there is no preciseéesce to when discipline is administered. For
example, in June 2014 Whiteakeceived a written warning, which stated it was for receiving a
“red” KPI score in April 2014, but at that point shedlraceived red KPIs in three of the last five
months. When she received her second fivréten warning, Whiteaker had obtained red KPI
scores in two of the last five months. Anmayee was not always immiately reprimanded for
receiving a red KPI. Additionally, Liranzo received a green KPI in November 2014, something
that Whiteaker never obtained. It is difficadt know how this affects considerations of an
employee’s performance. Further, some of Whigealdiscipline was due to her quarterly results;
the evidence does not reflect Liranzo’s quéyteesults. And findy, Whiteaker’'s poor

performance lasted nearly two years — fromilx013 (the start of Q2 for 2013, where she earned
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a “does not meet” for her “what” rating) untiltrmination in April 2015. Liranzo’s period of
poor performance lasted from September 2014 tetilresignation in Ma2015 — a period of
only nine months. Whiteaker canradhim that the Bank’s treatmeat Liranzo raises a question
of fact regarding pretext when she herself wasigia longer period of time to try to improve than
Liranzo.

Whiteaker’s arguments that Subran-Marshdttie “save” Liranzaare unsupported by the
evidence; rather, the evidence suggests the oppd3it September 5, 2014, Subran-Marsh called
A&C regarding Liranzo._See InqyiNotes, Ex. G-4 to Def. Mq at 31 (cm/ecf page) (Dkt. 23-
10). The notes from the call reflect that Subrazardh wanted to discudemoting Liranzo, as she
had been hearing that Liranzo had behavior/perdmce issues. Id. at 32 (cm/ecf page). A&C
said they would not advise demotion, as the behassoles would be the sanmea new role._Id.
In October 2014, Rea called A&C redmg Liranzo’s behavior is®s, and stated that Subran-
March wanted to move to a final written warninghntiranzo. _Id. at 31 (cm/ecf page). And while
Whiteaker alleges that the @ber 2014 swap “with Liranzo moving to the more successful Cass
Highland location and Whiteakenoved to the desperately wfgling Highland Milford branch
was designed to protect Liranzodahurt Whiteaker,” Pl. Resp. at 1she offers no proof of this.
She argues that Subran-Marsh transferrednkivabefore Rea could administer the written
warning,_id., but as just disssed, Subran-Marsh had indicated to Rea that she supported issuing
a written warning for Liranzo. Whiteaker clairttat Subran-Marsh stepp@utside of the chain
of command to issue the September 2014 warniMjhiteaker, id., but Whiteaker admitted that
Mehta was out on medical leave at time, Whiteaker Dep. at 9-10.

Whiteaker also claims that Subran-Marshred Liranzo’s Q3 evaluation from a “does

not meet” to a “meets,” which shows that SalbMarsh was promoting younger bankers such as
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Liranzo at Whiteaker’'s expense. Pl. Resplhat But Liranzo was still in her ramp-up period
during Q3 of 2014, and thus would not have bdigibée for discidine regardless of whether her
score was changed. It is, therefore, not “evidehae. . . [Liranzo was] not fired even though
[she] engaged in substantially identical coridtee that which [Bank of America] contends
motivated its discharge of [Viteaker].” Manzer, 29 F.3d at 1084.

Whiteaker also argues more generally that lBaf America held all of its bankers to the
standards it held her, it would have fired mtan half of its bankers. PIl. Resp. at 19. She
contends that she was “a solid, ‘meets expeaxtatiperformer.” _Id. In support, she cites a
document which she claims shows that “[ijn 204he along with 106 othbankers were ranked
yellow. . .. The norm was yellow.” Id. Howevéne document is clearly labeled “July 2013” and
is therefore a much smaller snapsbf Whiteaker’s relative performae than she claims. Further,
Whiteaker’s performance deteriorated in the rherfbllowing July 2013. At that point, she had
not yet received even verbal counseling; sbald/go on to receive many more “red” KPI monthly
scores and “does notaat” quarterly scores.

Accordingly, the Court concludes that Whiteakas not met her burden of showing that
Bank of America’s reasons for her termination wemetextual. Summarjudgment is granted on
the ADEA and ELCRA age discrimination claims.

B. Retaliation Claims

Whiteaker also brings claims for risdion under both the ADEA and ELCRA. The

McDonnell Douglas framework also governs wlai of retaliation based on circumstantial

evidence. To establish a prima facie case of rétaliga plaintiff must show(1) that the plaintiff
engaged in a protected activity; (2) that the deéat had knowledge ofélplaintiff’'s protected

conduct; (3) that the defendant took an adversgi@ment action towards the plaintiff; and (4)
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that there was a causal connection betweerptbected activity and the adverse employment

action.” Weigel v. Baptist Hosp. of E. TenB02 F.3d 367, 381 (6th Cir. 2002). “Specifically,

‘but for’ causation between the protected actiathd the adverse employntexction is needed.”

Beard v. AAA of Mich., 593 F. App’'x 447, 451 (6@ir. 2014) (citing_Uiv. of Tex. Sw. Med.

Ctr. v. Nassar, 133 S. Ct. 2517, 2533 (2013)\ retaliation claim bagskon ELCRA also “requires
showing that the plaintiff's pretted activity was a ‘significanaétor’ in the employer’s adverse

action[.]” Mickey v. Zeidler Tool ad Die Co., 516 F.3d 516, 527 (6th Cir. 20&8)The burden

of proof at the prima facie stage is minimal;th plaintiff must do is put forth some credible
evidence that enables the court to deduce tleat ils a causal connectibetween the retaliatory

action and the protected adtiv” Dixon v. Gonzales, 48E.3d 324, 333 (6th Cir. 2007).

The parties do not dispute that Whiteak&&ptember 10, 2014 lettglteging that she had
been discriminated against orethasis of her age constitutestected activity. However, the
analysis diverges here depemglion whether the adverse action was Whiteaker’s transfer to
Highland/Milford in October 20149r whether it was her termitian in April 2015. The Court
will address each in turn.

1. Transfer to Highland/Milford

12 Although Beard involved a Title VI retaliation ahaj the Sixth Circuit has “explained that Title
VII's anti-retaliation provision is similar in levant respects to the ADEA’s anti-retaliation
provision, and that it itherefore appropriate todk to cases construingtle VIl as a source of
authority for interpreting the ADEA’s anti-retaliati clause.”_Fox v. EaglDistributing Co., Inc.,
510 F.3d 587, 591 (6th Cir. 2007).

13 The Sixth Circuit rejected argument that the “but-for” causen standard should not be used
to assess a state law ELCRA ofai Beard, 593 F. App’x at 452[{]he Supreme Court read ‘but
for’ causation into Title VII guided largely by tledinary meaning of the word ‘because.’ It
stands to reason that Michigan courts would ni&esame interpretation of the identical ‘because’
language found in ELCRA.”).
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The Court concludes that Whiteaker fails to lelsth a prima facie cas# retaliation with
respect to her transfer to Highland/Milfottecause she cannot show that the reassignment
constituted an adverse employmaation. “A materially adversehange might be indicated by a
termination of employment, a demotion evidenced by a decrease in avaggdary, a less
distinguished title, a material los§benefits, significantly diminisdd material rggonsibilities, or

other indices that might be unique to a particairation.” _Hollins v. Atlantic Co., 188 F.3d 652,

662 (6th Cir. 1999). Whiteaker admits that skpegienced no change inthgle or salary, but
contends that there are “othadices” that demonstrate thatmeassignment to Highland/Milford
was an adverse employment action. Pl. Resp. at 22.

Specifically, Whiteaker alleges that her “ability succeed in the new position” changed
when she was reassigned, and suggbst she was set up to fHilPl. Resp. at 22-23. Whiteaker's
argument that Highland/Milford was a place whemeolbankers were setd “wither and die”
seems primarily based on her and Lori Reaisctgsions about a persalnbanker named Sandra
Ward. However, Whiteaker admitted in herpdsition that she had not seen any reports
concerning Sandra Ward’s performance, had ngpeken to Sandra Ward, and “[tlhe only thing
[she had] on Sandra Ward would be from LoaieHsic] when she said that she believed Sandra
Ward was also looking at couweisfor being let gowrongfully.” Whitealer Dep. at 97-98.

Whiteaker also offers no explanation for thetfthat Liranzo and Ysko — both of whom are

14 Although the parties dispute whether Whiteakequested to be transferred, that fact is
immaterial for purposes of determining alvarse employment condition. See Akers v. Alvey,
338 F.3d 491, 498 (6th C2003) (“Even assuming that Akers wasoluntarily trarsferred to the
Hardin County office, as she alleges, she faitedemonstrate how this transfer was materially
adverse to her.”); see also SturdivanBeren, 2009 WL 4030738, at {i.D. Va. Nov. 19, 2009)
(“When courts have addressed the issue of invalymtansfer in the retalieon context, they have

[] held . . . that such reassignment did constitute an adverse employment action.”).
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employees in their twenties — were both assigned to Highland/Milford. Additionally, Whiteaker’'s
argument that bankers were unable to succeétightand/Milford is undercut by the fact that
Yesko received “green” KPIs in May and JB@L5. See Chudik Decl. I 18. Whiteaker claims
that this was because Highland/Milford was “histally . . . profitable” at this time, PIl. Resp. at
20, but Rea testified that the gofds personal bankers in the wintaonths were lowered in order

to account for a historitlg less-profitable time oyear, Rea Dep. at 136-137.

Accordingly, Whiteaker has not met her burdgf establishing an adverse employment
action with respect to the transfer. The Coumrtyefore, concludes that, as a matter of law, she
cannot succeed on a claim for retaliation basetesrtransfer to the Highland/Milford banking
center.

2. Termination

With respect to the termination, the only eéarh of the prima facie case at issue is
causation. Whiteaker argues that the tempprakimity, along with the other evidence of
retaliatory conduct, isufficient to estaldh the causal connection. Rlesp. at 24. She notes that
seven months passed between her first complaint and her termination, and only six weeks passed
between her second complaint anani@ation. Id. Bank of Americargues that the second letter
says nothing about age discrimination on its fac@bly that it incorporates the first letter — and
Whiteaker has failed to show th@X this makes sending the secdatter a prote&d activity; or
(ii) that Subran-Marsh would ke appreciated the second letteraising another claim of age
discrimination. Def. Reply at 14. With respectthe first letter, Bank of America argues that
seven months is too long of arjwel to give rise t@n inference of causah under state or federal

law. Def. Mot. at 23.
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Generally, “temporal proximity, standing alonis, insufficient to establish a causal

connection for a retaliation claim.” Tuttle Metropolitan Gov't of Nashville, 474 F.3d 307, 321

(6th Cir. 2007). Temporal proximity alone is sai#int only in a narrow set of cases, as the Sixth
Circuit has explained:

Where an adverse employment action occurs very close in time after
an employer learns of a protectttivity, such temporal proximity
between the events is significanbegh to constitutevidence of a
causal connection for the purposes of satisfying a prima facie case
of retaliation. But where some time elapses between when the
employer learns of a protected activity and the subsequent adverse
employment action, the employee shgouple temporal proximity

with other evidence of retaliatory conduct to establish causality.

Mickey, 516 F.3d at 525. Therefotbe issue of whether the Coudnsiders the second letter to
constitute protected actiy affects what showing Whiteaker stunake to establish causation. A
time period of two months betwe#me protected activity and the adverse employment action may
be enough to establish causation on its own, bugdfien months between Whiteaker's first letter

and her eventual termination wdukquire some additional showin§ee Alexander v. Ohio State

Univ. College of Soc. Work, 429 F. App’x 481, 49Gh€&ir. 2011) (“This court has held than an

inference of retaliation may be established baseaédmporal proximity of two or three months.”);

Cooper v. City of N. Olmsted, 795 F.2d 1265, 1272 (&ith 1986) (finding that the mere fact that

employee was discharged four months aftingf a discrimination claim was insufficient to

support an inference of retaliation); but seenék v. Beaumont Health Sys., 567 F. App’x 399,

408 (6th Cir. 2014) (finding that, where plaintifidhadduced “scant evidence” to establish a causal
connection between protected acthaind discharge, temporal pioity of less than two months

“Iis insufficient to support a primiacie inference of causation”).
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If the Court were to considenly the first letter protecteattivity, Whiteaker would need
to show something else to establish that hezretts the “but-for” cause of her termination, which
she cannot do. The evidence clearly demonstthsg3d/Nhiteaker's performance would have led
to her termination regardless of @her she sent the letters. Evaking the facts in Whiteaker’s
favor and concluding that she reas only a verbal warning frorilehta in June 2014, prior to
receiving the final written warmg from Subran-Marsh in September 2014, Whiteaker would have
progressed through two of the fadisciplinary steps before sendithe first letter alleging age
discrimination, and her performance only d&ged after September 2014. Whiteaker would
therefore fail to meet her kilen as to causation. See Bka593 F. App’x at 451 (“Beard’s
termination appears only to bee natural progression of Autoul's preexisting concerns . . .”).

Assuming, however, that the & letter constitutes protectactivity and that Whiteaker

was thus able to put forth a prima facie c&sthe burden would then faib Bank of America to

show a legitimate, nondiscriminatory reason feaittions._Ford v. General Motors, 305 F.3d 545,

553 (6th Cir. 2002). Whiteaker, “who bears the bumfgrersuasion throughotlite entire process,
must then demonstrate that [Bank of Americgsjffered reason was false.” Id. The analysis
here follows the analysis discussed above wapect to the age discrimination, and the Court

would reach the same conclusibere, as well._See ParriesMakino, Inc., 148 F. App’x 291,

302 (6th Cir. 2005) (concluding that summamnggment on a retaliation claim was appropriate

where the court “already held aonjunction with the plaintiff's dicrimination claims that there

15 The Court would nonetheless find that Whiteakannot establish aipra facie case for her
ELCRA claim, where “the standard for causeatiis higher.” _Mickey, 516 F.3d at 523 n. 2.
Whiteaker must show that her allegations ofdigerimination were a “significant factor” in Bank
of America’s decision to terminate her, “not jusdttthere was a causal libketween the two.”_Id.
She cannot meet this standard withaw to either mtected activity.
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was insufficient evidence to establish pretepafid plaintiff] presented no additional evidence to
indicate that the employer was engaging in pratei#rms of the retaliation claim”). Whiteaker
has offered no evidence to show that her teation was retaliation for her allegations of age
discrimination, rather than her poor performance.
Accordingly, summary judgment is appropriaiéh respect to her retaliation claims
under both the ADEA and ELCRA.
IV. CONCLUSION
For the reasons provided, Defendant BanlAoferica’s motion for summary judgment

(Dkt. 23) is granted.

SO ORDERED.
Dated: March 8, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateistrict Judge
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The undersigned certifies that the foregoing documes served upon counsel of record and any
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s/KarriSandusky
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