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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DANTRELL DANTE CONERLY,
Petitioner, Case No. 16-13222

Honorable Laurie J. Michelson

V.

THOMAS WINN,

Respondent.

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS
CORPUS|[1], DENYING A CERTIFICATE OF APPEALABILITY, DENYING
PERMISSION TO APPEAL IN FORMA PAUPERIS,
AND GRANTING MOTION TO AMEND [11]

Petitioner Dantrell Conerly wastting in a car waiting in a M2onald’s drivethru line as
Marcus Payne approached. Pawss behaving erratically, and amgument ensued. Eventually,
Conerly shot and killed him. &enesee Circuit Court jury comied Conerly of second-degree
murder, carrying a concealed weapon, receivimi) @ncealing a stolen firearm, and possessing
a firearm during the commission af felony. He was sentenced dototal of 32 to 52 years’
imprisonment. Conerly filed a habeas corputgtipa in this Court pursuant to 28 U.S.C. § 2254,
claiming that his trial counsel was ineffective dhdt the evidence wassaufficient to sustain his
conviction for receiving and concealing a stolaedrm. For the reasons that follow, the Court
will deny the petition.

.

By way of background, the Michigan Court Appeals described the incident leading to

Conerly’s conviction as follows:

Darwin Groves testified that the wJitt, Marcus Payne, was his neighbor.
According to Groves, shortly befo@200 a.m. on the morning of July 2, 2012,
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Payne was attempting to open Groves’s doat appeared drunk or high. Groves
went outside to help Payne to Pamdéiouse. Payne was jovial, singing, and
dancing.

Payne went to the McDonald’s parking ldirectly next to Groves’s home and
started singing and dancing neae tdrive-thru window Groves called 911
because he was concerned that Payn#d get hurt. Groweheard two gunshots
and saw that a black Grand Prix in thavéithru had a gun at the edge of its open
passenger-side window. At that time, Payves five or six feet away from the
Grand Prix, had his handstime air, and was not armed.

Lateesha Robinson testified that she @mherly were in her black Grand Prix.
According to Robinson, she noticed Paylaacing, talking, and waving his arms
near the dumpster area in front of kehicle. Robinson watched Payne dance for
three to four minutes. Payne did not haweeapon and did not touch her vehicle.
She was talking to a McDonald’s empésywhen she heard two shots come from
inside her car.

Conerly testified that Payne rushed hiswaile slurring words. Conerly drew his
gun and told Payne to get away frahe car. According to Conerly, Payne
responded by saying “I'll kill you” and &n approached thear a second time.
Conerly could not see Payne’s left hamd avas worried that Payne might have a
knife. Conerly testified thate shot Payne after Payne @awmthin two feet of the
vehicle.

Calvin Childs testified that he was line at the McDonald’s drive-thru and saw
Payne dancing and listening to musictie parking lot. According to Childs,
Payne exchanged words with passengers black Grand Prix, which was two

cars ahead of Childs’s van in the drive-thru. Childs saw Payne put his hands in the
air and saw a black handgun come outhef Grand Prix’s passenger window.
Payne’s hands were open and empty. The gun went back inside the passenger
window and it looked like Payne was abtutvalk off, but he turned around and
continued arguing. The gun came out tbe window and fired two shots.
According to Childs, Payne never went near the Grand Prix.

Joshua Hendrick testified that he was in line between the Grand Prix and Childs’s
van in the drive-thru. According to Hdrick, Payne was being loud, dancing, and
clapping his hands in the parking lot. Payaked to the people in the Grand Prix
and went within two feet of the Grand Prix, but he never attempted to reach
toward the vehicle. Hendrick testifiedathPayne had nothing s hands and did

not appear armed, but he did say to Ghnihat he was “going to get my boy to

get you.”

Payne was pronounced dead when policevedlri Dr. Brian Hunter testified that
Payne died of a gunshot wound to the tlesl that Payne was most likely shot
from a distance of more than three feet.



Michigan State Police Troop#lichael Troutttestified that he found Conerly and
Robinson arguing in a black Grand Prigleort distance from the McDonald’s.

Flint Township Police Department OfficBlicholas Sabo testified that he found a

black handgun under the Grand Prix’s pagee seat where Conerly had been

sitting.

Regina Knuckles testified that she sMhe registered owner of the handgun, but

that it was stolen from her vehiciea April 2012. Conerlytestified that he

purchased the gun from a friend for $2B0cash in May or June of 2012.

According to Conerly, he did not obtaanreceipt or register the gun, even though

he knew that he was supposed to do so.

People v. Conerly, No. 318164, 2014 WL 6089505, at *1-2 (MicCt. App. Nov. 13, 2014) (per
curiam) (paragraphing altered).

Following his conviction, Conerlappealed to the Michiga@ourt of Appeals, raising
two claims: (1) he was deniecketleffective assistance of counbetause his trial counsel did not
request (or object to the lack of) an instructExpressly explaining that the prosecution must
prove beyond a reasonable doubt that the defeéndid not act in selflefense; and (2) the
evidence was insufficient to sustain his coneictfor receiving and concealing a stolen firearm.
(R. 9-17, PID 1207.) The Michigan Court of Agads affirmed Conerly’s convictions in an
explained decisiorsee Conerly, 2014 WL 6089505.

Conerly raised the same two claims in an application for leave to appeal to the Michigan
Supreme Court. (R. 9-18, PID 1251-52.) But tMichigan SupremeCourt denied the
application in a summary order because it Wast persuaded that the questions presented
should be reviewedPeople v. Conerly, 866 N.W.2d 434 (Mich. 2015).

Conerly filed his federal habeas petitionSaptember 2016, raising the same two claims.

He has not sought state-cogast-conviction relief or petitned the United States Supreme

Court forcertiorari.



.

As will be discussed, the Michigan Court Appeals decided both of Conerly’s claims
“on the merits,” so this Coud’standard of review stems fraime Antiterrorism and Effective
Death Penalty Act of 1996, which prohibits tisurt from granting habeas corpus relief unless
the adjudication “(1) resulted in a decision thas contrary to, omvolved an unreasonable
application of, clearly established Federal |lag, determined by the Supreme Court of the
United States; or (2) resulted in a decision thas based on an unreasonable determination of
the facts in light of tb evidence presented in the State court proceed#g.28 U.S.C. §
2254(d).

1.
A.

Conerly first claims that he was deprivedtbé effective assistar of counsel because
his trial counsel failed to request an instimctspecifically addressinthe burden of proof for
self-defense.

“An ineffective assistance claim has tvoomponents: A petitioner must show that
counsel’s performance was deficient, and thatdeficiency prejudiced the defenséfggins v.
Smith, 539 U.S. 510, 521 (2003) (citir@yickland v. Washington, 466 U.S. 668, 687 (1984)).

The Michigan Court of Appealsonsidered both prongs of ti&rickland test “on the
merits.” Under the first prong, the court sidedwConerly, finding that his counsel performed
unreasonably:

Michigan’s model jury instretions provide that the trial court should instruct the

jury that “the prosecutor must proveybad a reasonable doubt that the defendant

did not act in self-defense” when theres@me evidence that the defendant acted

in self-defense. Here, self-defense forntiee entire basis of Conerly’s defense.

The parties engaged in extensive pre-pasi-trial discussionf the appropriate
self-defense instructions. The burden gbof instruction is a standard self-



defense instruction, and its use note pravitteat the trial cotirshould give the
instruction where there is some evidencat the defendant acted in self-defense.
We are unable to think of any possibéason why defense counsel would omit
this instruction as a mattesf trial strategy in this case. It appears that the
omission was inadvertent. Given that stdfense formed the entire basis of
Conerly’s claim, we include that defensounsel’s omission dhis instruction
was objectively unreasonable.

Conerly, 2014 WL 6089505, at *3 (footnote omitted).
But the court rejected Coneryytlaim under the prejudice prong:
Here, the trial court instructed the jury that the prosecutor had the burden to prove
Conerly guilty beyond a reasonable doubturther instructed that Conerly was
“not required to prove hisahocence or do anything.” Finally, the tra@urt also
instructed the jurors that they could rfotd Conerly guilty of murder if they
found that Conerly acted in lawful self-defense.
Given the sufficiency of the trial court’s correct general instructions regarding the
burden of proof, we concludéat it is not reasonably probable that the result of
the proceeding would have been diffgrehad the trial court issued this
instruction. The jury was aware thaetprosecutor had to prove Conerly’s guilt
beyond a reasonable doubt, that Conerlymditihave to prove anything, and that
Conerly’s action may have been justifiby self-defense. Had the jury believed
that Conerly acted in self-defense, bwid have acquitted him. Accordingly, we

conclude that Conerly has ngthown that defense counsdislure to request this
instruction prejudiced him.

Conerly, 2014 WL 6089505, at *4 (footnote citations omitted).

This decision was not an unreasonable appticadf Supreme Court law. To satisfy the
prejudice prong, a defendant must show thher# is a reasonablegability that, but for
counsel’'s unprofessional errors, the resulttloé proceeding would have been different.”
Strickland, 466 U.S. at 694. A reasonable probabilityorse that is “sufficient to undermine
confidence in the outcomeld.

True, the jury was never instructed exghgsthat the prosecution had to prove the
absence otelf-defense beyond a reasonable doubt. tBat proposition was implicit in, and

logically followed from, seeral other instructionsSee, e.g., Seaman v. Washington, 506 F.



App’x 349, 361 (6th Cir. 2012) @ting in the context of &rickland prejudice analysis, “A
challenge to a jury instruction manot be judged in ‘aificial isolation’ butmust be considered
‘in the context of the instructions and the triatord as a whole.”” (citation omitted)). At several
points, the trial court instructed the juryaththe prosecution had the burden to prove each
element of the charged offenses twey a reasonable doubt. (R. 9-14, PID 1138-39, 1148-49.)
The trial court also insticted the jury that one of the elents of second-degree murder (and
first-degree murder) that the prosecution hagrtave beyond a reasonaldioubt was that “the
killing was not just justified, excused or donader circumstances that reduced it to a lesser
crime.” (R. 9-14, PID 1149-50.) Filg the trial court instructedhat “[i]f a person acts in
lawful self-defense, that person’s actions aréfjad and he is not guilty of First Degree Murder
or Second Degree Murder.” (R. 9-14, PID 1151.)

Jurors are presumed to follow their instructiddedes v. Bell, 788 F.3d 568, 579 (6th Cir.
2015). Making that presumption here, the jury seaely placed on the gsecution the burden
of proving beyond a reasonable doubt the absenselbtiefense. The jury was instructed that
the prosecution had to prove each element of the offense beyond a reasonable doubt, that one
element of the offense was the absence of jcatibn, and that one forrof justification was
self-defense. So the omission arfi instruction specifically siag that the prosecution had to
prove the absence of self-defense beyond anasate doubt was not prejudicial. Simply put, as
the Michigan Court of Appeals reasonably codeld, “Had the jury believed that Conerly acted
in self-defense, it wodlhave acquitted himConerly, 2014 WL 6089505, at *4.

Accordingly, habeas corpus relisfnot warranted for this claim.



B.

Conerly next claims that the evidence was insufficient to prove beyond a reasonable
doubt that he knew that the firearmumed to shoot Payne was stolen.

To assess a sufficiency of evidence claim, “the relevant guesti whether, after
viewing the evidence in the ligimost favorable to the prosecuticamy rational trier of fact
could have found the essential elemeoitghe crime beyond a reasonable douldvis v.
Lafler, 658 F.3d 525, 531 (6th Ci2011) (en banc) (quotindackson v. Virginia, 443 U.S. 307,
319 (1979)). “Thelackson v. Virginia standard ‘gives full play to éresponsibility of the trier of
fact fairly to resolveconflicts in the testimony, to weiglthe evidence, and tdraw reasonable
inferences from basic facts to ultimate factsd” (quoting Jackson, 443 U.S. at 319)The
standard “is so demanding that ‘[a] defendahbwhallenges the sufficiency of the evidence to
sustain his conviction faces aamky insurmountable hurdle.Td. at 534 (quotindgJnited Satesv.
Oros, 578 F.3d 703, 710 (7th Cir. 2009)). “Addingttos extremely high bar are the stringent
and limiting standards of AEDPA,” which allows a federal habeas court to disrupt “a state
court’s decision that correctliglentified and applied the controlling Supreme Court precedent
only if the application of that precedent svabjectively unreasonable, meaning more than
incorrect or erroneous.Td. (internal quotation marks and citations omitted). Tlaekson
standard “is applied ‘with explicieference to the substantive eletsenf the criminal offense as
defined by state law,” so thedDrt will look to Michigan lawld. at 531 (quotinglackson, 443
U.S. at 324 n.16).

Michigan law makes it a felony to receiveaanceal a stolen firearm. Mich. Comp. Laws

§ 750.535b(2). A conviction for that offense requipesof that the defendant “(1) received [or]



concealed . . . (2) a stolen firearm . .). KkBowing that the firearm . . . was stoleRPé&ople v.

Nutt, 677 N.w.2d 1, 16 (Mich. 2004).
The Michigan Court of Appeals rejectedr@@rly’s claim on the merits as follows:
Circumstantial evidence and reasonablerariees arising from that evidence can
constitute satisfactory proof of the elerteenf a crime, including the defendant’s
knowledge. Among other things, the defemifa possession of a stolen item
shortly after it was stolerthe purchase price of tharticle compared with its
value, and a lack of reasonable explaon for possessing a stolen item may
support an inference that the defendantwkitige item was stolen. Jurors may use
common sense and everyday experience to evaluate evidence.
Here, [the gun’s owner] $tified that her handgun wastolen in April 2012.
Conerly testified that he purchasea thandgun in May or June 2012, he paid
$200 in cash, and did not receive a receumnerly also testifie that he did not
register the handgun despite knowthgt he was supposed to do so.

Viewing this evidence in the light mostvarable to the prosecutor, we conclude

that it sufficiently supported Conerly/’conviction of receiving and concealing a

stolen firearm. The manner of purchamed Conerly’s failureto register the

handgun when he knew that the law recdiirém to do so allowed the jury to

reasonably infer that Conerly kmehat the handgun was stolen.
Conerly, 2014 WL 6089505, at *2—3 (fawdte citations omitted).

This decision was not unreasonable. Conkdyght the gun from a friend at the friend’s
house around a month before he used ititdPlayne. (R. 9-13, PID 1006, 1022.) Conerly paid
$200 cash and did not get a receipt, becausesiwdids at trial, the weapon was “[bJought off
the street.” (R. 9-13, PID 1023.) After buying theapon, he failed to register it even though he
knew he was required to do so. (R. 9-13, PID 1024 .¢Whewed in the light most favorable to
the prosecution, this circumstat evidence supported the éhigan Court of Appeals’

conclusion that the jury could have reasopdblund that Conerly knew the weapon was stolen.

Thus, habeas relief is nafarranted for this claim.



V.

For the reasons stated, the Court concludesQbaerly is not entitled to federal habeas
relief on the claims contained in his petitioAccordingly, the Court DENIES and DISMISSES
WITH PREJUDICE the petition foa writ of habeas corpus.

In order to appeal the Court’s decision, Gbnenust obtain a certificate of appealability.
To obtain a certificate of appealltly, a prisoner musinake a “substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2)p demonstrate this dal, the applicant is
required to show “that reasonable jurists could debate whether . . . the petition should have been
resolved in a different manner or that tiesues presented were adequate to deserve
encouragement to proceed furthedack v. McDaniel, 529 U.S. 473, 483—-84 (2000) (internal
guotation marks and citation omitted). A federalriistcourt may grant or deny a certificate of
appealability when the court isssia ruling on the habeas petiti@astro v. United Sates, 310
F.3d 900, 901-02 (6th Cir. 2002) (per curiam).

Here, reasonable jurists would not debtte correctness of ¢hCourt’s rulings on
Conerly’s habeas claims, whiare devoid of merit for the reass explained. Thus, the Court
DENIES a certificatef appealability.

The Court also DENIES leave to procei@dforma pauperis on appeal as an appeal
cannot be taken in good faitBee FED. R. APP. P.24(a); 28 U.S.C. § 1915(a)(3).

Finally, along with his reply brief, Conerfled a motion to amend. (R. 11.) It appears
that he believed he needed leave of the Ctufile his reply brief as a supplement to the

briefing offered with his petition. Athe Court considered Conerlyasguments in his reply brief,



the motion to amend is GRANTED.
IT IS SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
Dated: August 1, 2017 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguinent was served upon counsel of record
and any unrepresented parties via the CoO®BECF System to their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on August 1, 2017.

s/Keisha Jackson
Case Manager
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