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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

YAKOV ELIZAROV,
CaseNo. 16-13285

Plaintiff,
PaulD. Borman
V. United States District Judge
EQUITY EXPERTS LLC, Stephanie Dawkins Davis
United States Magistrate Judge
Defendant.

/

OPINION AND ORDER DENYING PLAINTIFF’'S MOTION FOR
SUMMARY JUDGMENT AND GRANTI NG DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT

Plaintiff Yakov Elizarov brought thisaction against Defendant Equity
Experts, LLC, alleging viokons of both the Fair Debt Collection Practices Act, 15
U.S.C. 8 1692t seq. and the Michigan Regulatioof Collection Practices Act,
Mich. Comp. Laws § 445.25t seq.

Defendant purchased debt that Ridi incurred for failing to pay
condominium assessments on a Waterford, Maxhignit that he ultimately lost to
foreclosure. The specific conduct thataiRtiff challenges in this lawsuit is
Defendant’s filing of a collection action the 51st Judicial District in Waterford,
Michigan (where the condominium is locatedther than the 52nd Judicial District
in Troy, Michigan (where certain relevant contracts were signed), or alternatively in

a court in Maryland (where &htiff now resides). The 51st Judicial District and the
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52nd Judicial District are both within ®and County, Michigan, and relatively
close to one another.

Both parties have movddr summary judgment. For the reasons below, the
Court will deny Plaintiff's Motion for Ssnmary Judgment, and grant Defendant’s

Motion for Summary Judgment.

l. BACKGROUND

A. Factual Background

Plaintiff incurred the alleged debt aktleenter of this lawsuit in connection
with his ownership of a condominium unit (th&ubject property”) in the Fountain
Park South development in Waterford, Michigan.

Fountain Park South was formally dstahed pursuant to the Michigan
Condominium Act, Mich. Comp. Laws 8§ 559.16i seq, with the execution of a
Master Deed on March 28, 2006, and the m@iog of that Master Deed in Oakland
County, Michigan on April 5, 2006. (Def.Resp. Ex. A, Mastdbeed.) The Master
Deed provides, relevantly, on its first pabat Fountain Park South is subject to

the covenants, conditions, restrictions, uses, limitations, and affirmative
obligations set forth in this MastBreed and the Exhibits hereto, all of
which shall be deemed to run witie land and shall be a burden and a
benefit to the Developer, its sussers and assigns, and any persons
acquiring or owning an interest in thaid real property, their grantees,
successors, heirs, executors, administrators and assigns.

(Master Deed at 2, Pg ID 181.)



The Master Deed has two Exhibits: the by-laws of the Fountain Park South
Condominium Association (theAssociatior) (seeMaster Deed at 19-59, Pg ID
198-238); and a series of surveys anthps that together constitute the
Condominium Subdivision PlaséeMaster Deed at 60-67, Pg ID 239-246). Article
Il of the by-laws governs monetary assments by the Association against unit
owners. Specifically, Article Il empowetise Association téevy (and requires unit
owners to pay) annual assessmentsgd grovides for the levying of both
discretionary and unit-ownepproved assessments by thesAciation. Article Il of
the by-laws also provides that unpassa@ssments shall constitute liens upon the
units of delinquent unit owners, and laottizes various enforcement mechanisms
including collection and lien foreclosure lawsuiBSe¢ idat 19-23, Pg ID 198-202.)

In February 2007, Plaintiff purchas#te subject property by warranty deed.
(ECF No. 15, Pl.’s Mot. Ex. 1, Warraniyeed.) The final clause of the warranty
deed provides as follows:

Subject to easements, reservati@arsl restrictions of record, and
further subject to dic] this deed is given in fulfillment of a certain Land
Contract dated 8/22/2006 betweere tbarties hereto and is further
subject to such encumbrances whimay have attached or accrued
since the date of said contrdltough the acts or ommissiorsd of
persons other than the grantors herein.

(Id. at 3, Pg ID 144.)



Plaintiff financed the purchaseitv a $172,475.00 loan from non-party
Quicken Loans, Inc., which was secul®da mortgage on the condominium. The
mortgage was recorded in Oakland CguiMichigan on February 13, 2007. (ECF
No. 21, Def.’s Resp. Ex. B, Mortgagelhe mortgage had weral attachments,
including a Condominium Rider which dtiff signed separately, and which
provides that Plaintiff (identified ithe Condominium Rider as “Borrower”)

shall perform all of Borrower's obligations under the Condominium
Project's Constituent DocumenfBhe "Constituent Documents” are
the: (i) Declaration or any lér document which creates the
Condominium Project; (ii) by-laws; (iiigode of regulations; and (iv)
other equivalent documents. Borravshall promptly pay, when due,

all dues and assessments imposed pursuant to the Constituent
Documents.

(Id. at 23, Pg ID 269.)

Plaintiff represents that in October 200, “left the State of Michigan and
his Condominium [and] subguently moved to Malgnd where he maintains
employment and residency.” (BIMot. at 2, Pg ID 123.)

On November 19, 2010, a lien was netdl against the subject property for
nonpayment of assessments. The lien specified that the amount due to the
Association was $770, “excluva of interest, costs,ttarney fees, and future
assessments, which are also secured by this lien and must be paid in full to discharge
the obligation.” (Def.’s Resp. Ex. C, LignPlaintiff defaulted on his mortgage

shortly thereafter, and after forealws proceedings, he relinquished the
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condominium pursuant to a sheriff's saeDecember 2010. gproximately four
years later, on December 11, 2015, the Association assigned to Defendant Equity
Experts, LLC “all of [the] Associationisght, title, interest, powers and options” in
any unpaid sums owed by Plaintiff alongttwother unit owners, as well as any
interest, collection and late &tges, attorney fees, finemd liens associated with
the unpaid assessment. (DefResp. Ex. D, Assignment.)

On March 4, 2016, Oendant initiated a collectioaction against Plaintiff in
the 51st Judicial District Court in Waterford, Michigan, where the property was
located. In connection with that action, Defendant sent a summons and complaint by
certified mail to Plaintiff at his Marylandddress. (Pl.’s Mot. Ex. 2, Summons and
Complaint.) The complaint alleged that Rle#f (named as the defendant in that
action) failed to pay his “shai# assessments, speciat@ssments, fines, and late
fees,” and that the sum of his deficdgrplus accrued interest was $1204.4d. &t
4-5, Pg ID 148-49.)

On May 11, 2016, Defendantoved in the 51st Judicial District Court for a
determination that Plaintiff had been servegpresenting in its motion that Plaintiff
had informed Defendant’s counsel of hisat of the summons and complaint, and
that Plaintiff rejected an initial settlemeoffer. (Pl.’s Mot. Ex. 3, Request for

Special Consideration and Ordert®@nining Proof of Service.)



The foregoing is all that the recordrtains regarding the collection action,

and there is no indication of how, whengwen whether the action was terminated.

B.  Procedural History

Plaintiff filed the instant two-coudawsuit on September 12, 2016 (ECF No.
1, Compl.), alleging that Defendant’s peasition of the collection action in the 51st
Judicial District, where the condo was |edtrather than in a venue in his now-
home state of Maryland violated bothethrair Debt Collection Practices Act
(“FDCPA"), 15 U.S.C. 8§ 1692t seq. and the Michigan Rpulation of Collection
Practices Act MRCPA™), Mich. Comp. Laws 8§ 445.254t seq The gravamen of
Plaintiff's allegations is that even aftBtaintiff notified Defendant’s counsel that
the assessments had already been p@aid, despite Defendastknowledge that
Plaintiff no longer lived in Michigan, bDendant brought the collection action in an
inconvenient forum in hopes of seagia default judgment against htrdefendant
answered the Complaint on October2®16. (ECF No. 8, Answer.) Defendant
denies that Plaintiff had paid the assessts. (Answer § 11IECF No. 21, Def.’s

Resp. at Pg ID 169-70.) Plaintiff hasopided no evidence that he paid the

1 The Complaint also alleges that Dedant engaged and engages in “deceptive
practices . . . by using false representatemd deceptive meansf violation of 15
U.S.C. § 1692e, a separate provision oRBEPA. (Compl. I 27-28.) Plaintiff does

not make any specific argument regaglithese allegations in his Motion for
Summary Judgment, however, and so the Court treats the Motion as seeking
summary judgment on Plaintiff's FDCR#aim only on an improper-venue theory.
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assessments.

After the close of discovery, Pldifi moved for summary judgment on May
1, 2017. (ECF No. 15, Pl.’'s Mot.) Defenddited a response brief on June 1, 2017
(ECF No. 21, Def.’s Resp.). Plaith did not file a reply brief.

This Court held a hearing on Plaintiff's Motion for Summary Judgment on
June 27, 2017. At that hearing, Defentd® counsel orally moved for summary
judgment, and the Court permitted Plaintifffile a brief in response to Defendant’s

oral motion. Plaintiff did so on July 13, 2017. (ECF No. 22, Pl.'s Resp.)

. LEGAL STANDARDS

Summary judgment is appropriate whére moving party demonstrates that
there is no genuine dispute as to any material @albotex Corp. v. Catrett77 U.S.
317, 322 (1986); Fed. R. Cik. 56(a). “A fact is ‘material’ for purposes of a motion
for summary judgment where proof of th&tct ‘would have [the] effect of
establishing or refuting one of the essdrdlaments of a cause of action or defense
asserted by the partiesDekarske v. Fed. Exp. Cor294 F.R.D. 68, 77 (E.D. Mich.
2013) (Borman, J.) (quotingendall v. Hoover C9.751 F.2d 171, 174 (6th Cir.
1984)). A dispute is genuine “if the evidence is such thaaaanable jury could
return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inel77 U.S.

242, 247-48 (1986).



“In deciding a motion for summary judgment, the court must draw all
reasonable inferences invta of the nonmoving party.Perry v. Jaguar of Tray
353 F.3d 510, 513 (6th Cir. 2003) (quotintatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986)). At tlsame time, the non-movant must
produce enough evidence to &lla reasonable jury to find in his or her favor by a
preponderance of the evidenc&nderson 477 U.S. at 252, and “[tlhe ‘mere
possibility’ of a factual dispute does maiffice to create a triable cas€bmbs v.
Int'l Ins. Co, 354 F.3d 568, 576 (6th Cir. 2004) (quot@gegg v. Allen—Bradley
Co, 801 F.2d 859, 863 (6th Cir. 1986)). Instedlde non-moving party must be able
to show sufficient probative evidence [thatjuld permit a finding in [his] favor on
more than mere speculatiacgnjecture, or fantasyArendale v. City of Memphis
519 F.3d 587, 601 (6th Cir. 2008) (a#Bons in original) (quoting.ewis v. Philip
Morris Inc., 355 F.3d 515, 533 (6th Cir. 2004)).

When presented with cross-motions sommary judgment, the Court “must
evaluate each motion on its own merits arewall facts and inferences in the light
most favorable to the nonmoving partyWestfield Ins. Cov. Tech Dry, InG.336
F.3d 503, 506 (6th Cir. 2003). “The fact that the parties have filed cross motions for
summary judgment does not automaticallgtify the conclusion that there are no
facts in dispute.Ely v. Dearborn Heights School Dist. Nqg.1I50 F. Supp. 3d 842,

849-50 (E.D. Mich. 2015) (citinBarks v. LaFace Record329 F.3d 437, 444 (6th



Cir. 2003). In this context, a plaintifind a defendant have different burdens:

In a defensive motion for summagndgment, the party who bears the
burden of proof must present a jugyestion as to each element of the
claim. Davis v. McCourt226 F.3d 506, 511 (6th C2000). Failure to
prove an essential element of a claim renders all other facts immaterial
for summary judgment purposddvis Presley Enters., Inc. v. Elvisly
Yours, Inc,. 936 F.2d 889, 895 (6th Cir. 1991).

When the moving party also bearg thitimate burden of persuasion,
the movant's affidavits and other evidence not only must show the
absence of a material fact isstieey also must carry that burd&fance

v. Latimer 648 F.Supp.2d 914, 919 (E.D. Mich. 2008e
also Resolution Trust Corp. v. GilB60 F.2d 336, 340 (3d Cir.
1992);Stat—Tech Liquidating Trust v. FenstéB1 F.Supp. 1325, 1335
(D. Colo. 1997) (stating that wheren& crucial issués one on which
the movant will bear the ultimate burden of proof at
trial, summary judgment can betered only if the movant submits
evidentiary materials to establish af the elements of the claim or
defense”).

The plaintiff therefore “must sustain that burden as well as demonstrate
the absence of a genuine disputbus, it must satisfy both the initial
burden of production on the summgudgment motion—by showing
that no genuine dispute exists agty material fact—and the ultimate
burden of persuasion on the ala+-by showing that it would entitled

to a directed verdict at tridlWilliam W. Schwarzer, et al.,, The
Analysis and Decision of Summary Judgment Motions, 139 F.R.D.
441, 477-78 (1992) (footnotes omitted).

Ely, 150 F. Supp. 3d at 849-50.
Finally, all evidence in opposition taaotion for summary judgment must be
capable of presentation in a fornatlwould be admissible at tricddee Alexander v.

CareSource576 F.3d 551, 558-59 (6th Cir. 20@9)]he party opposing summary
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judgment must show that she can mgked on the promise of the pleadings by
laying out enough evidence thatll be admissible at triato demonstrate that a
genuine issue on a material fact existsd that a trial is necessary.”).

1. DISCUSSION

Plaintiff is not entitled to summarugigment on the FDCPAaim asserted in
Count | of the Complaint for two reasons. Eithere are genuine issues of material
fact concerning the threshold questionwdfether Defendant is a “debt collector”
under the FDCPA. Second, the record dsthbs that Defendant’s choice of forum
for the collection action was permissibieder 15 U.S.C. § 1692uhich, depending
on the nature of the debtesiupon, requires a debt collector to bring a collection
action against a consumer only in the “judidistrict or similar legal entity” where
the real property at issug located, where the coatit sued upon was signed, or
where the consumer residesla commencement of the action.

As to the MRCPA claim sserted in Count Il of the Complaint, Plaintiff's
failure to prove—or even allege—conduct by Defendant that violates any provision
of the MRCPA both preades summary judgment for Plaintiff and warrants
summary judgment for Defendant.

Consequently, the Court will deny Plaifis Motion for Summary Judgment,

and grant Defendant’s Matn for Summary Judgment.
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A.  Plaintiff's Motion for Summary Judgment
1. FDCPA Claim (Count I)

Congress’s stated purpose in enactimg FDCPA was “to eliminate abusive
debt collection practices by debt collectdosinsure that those debt collectors who
refrain from using abusive debt camition practices are not competitively
disadvantaged, and to promote consis&tate action to protect consumers against
debt collection abuses.” 15 U.S.C. § 1692(e). AccordinglyFIDEPA operates as
“a strict-liability statute: [a] plaintifidoes not need to prove knowledge or intent,
and does not have tave suffered actual damag&suctured as such, the FDCPA
functions both to protect the individualliter and advance the declared federal
interest in ‘eliminat[ing] abuge debt collection practices.’Stratton v. Portfolio
Recovery Assocs., LL.C70 F.3d 443, 448-49 (6th C014) (quoting 15 U.S.C. §
1692(e)). “Strict liability places the risk of penalties on the debt collector that
engages in activities whicheanot entirely lawful, rathethan exposing consumers
to unlawful debt-collector behavierithout a possibility for relief.’ld. at 449.

Central to this case is the FDCPA'silfvenue” provision, which imposes the
following venue requirements on actidnsdebt collectors against consumers:

Any debt collector who brings arlggal action on a debt against any
consumer shall--

(1) in the case of an action to erde an interest in real property
securing the consumer's obligation, bring such action only in a judicial
district or similar legal entity in wbh such real property is located; or

11



(2) in the case of an action not defsed in paragraph (1), bring such
action only in the judicial district or similar legal entity--

(A) in which such consumergied the contract sued upon; or

(B) in which such consumer resides at the commencement of the
action.

15 U.S.C. § 1692i(a).

In other words, § 1692i(a)(1) first estebles a “site of the property” rule for
determining the proper venue am action brought “to enfoe an interest in real
property securing the consumer's obligatiaand the statute then sets forth two
permissible venue optionsrfall other debt-collection actions: the place where the
consumer signed the subject contract82i(a)(2)(A)), or the consumer’s place of
residence at the time tlgebt collector initiated #haction (8 1692i(a)(2)(B)).

A debt collector that brings an actioraagst a consumer in a venue other than
a “judicial district or similar entity” thatorresponds to one of those three locations
may be liable under the enforcement provisions of 15 U.S.C. § 1692k. The FDCPA
creates one exception to this by way obffirmative defense: a debt collector who
violates § 1692i or any other provision otthktatute may not be held liable if it
“shows by a preponderance of evidencat tihe violation was not intentional and
resulted from a bona fiderror notwithstanding the rnmdenance of procedures

reasonably adapted to avoid any such error.” 15 U.S.C. 8§ 1692k(c).

12



As discussednfra, there are genuine issuesméterial fact as to whether
Defendant is a “debt collector” under te&tute, and these issues are enough by
themselves to preclude summary judgmerRlaintiff's favor. Even assuming that
Defendant was a debt collector at theevant times, the Court finds that while
Defendant’s initiation of a collection actiontlme 51st Judicial District may not have
been permissible under the “real propedybprovision of 15 U.S.C. § 1692i(a)(1),
it was permissible under the “contract” subprovision of 15 U.S.C. § 1692i(a)(2)(A).

For that reason too, the Court will deny Plaintiff's Motion for Summary Judgment.

I. There is a genuine issue of mateaal fact as to whether Defendant
is a “debt collector” under the FDCPA.

The venue requirements in 15 U.S.C. § 1692i apply to “debt collectors.
Subject to a handful of exceptions nmetevant here, the FDCPA provides two
alternative definitions of “debt cattor”: (1) “any person who uses any
instrumentality of interstate commerce tbe mails in any business the principal
purpose of which is the collection afyadebts,” and (2) angerson “who regularly
collects or attempts to collect, directly iadirectly, debts owed or due or asserted
to be owed or due anothetd. § 1692a(6).

In Henson v. Santander Consumer USA,IA87 S. Ct. 1718 (2017), the
United States Supreme Court gave furithefinition to the second of the FDCPA'’s

two alternative definitions of “debt celttor'—that is, a person who “regularly
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collects or attempts to collect, directly iadirectly, debts owed or due or asserted
to be owed or due another.” IBS.C. § 1692a(6). At issue iifensorwere FDCPA
claims asserted against a company thathpased defaulted loans and then sought to
collect on them for itself. The Court distinguished debt collectors from debt
originators, explaining that “third pargebt collection agents generally qualify as
‘debt collectors’ under the relevant staiytlanguage, while those who seek only to
collect for themselves loans they originated generally do Hetison 137 S. Ct. at
1721. The question before thiensonCourt was “how to classify individuals and
entities who regularly purchase debts origeaaby someone else and then seek to
collect those debts for their own accoumd.” Analyzing both the specific statutory
text and the broader statutory context,@meirt concluded that such individuals and
entities are not “debt collectors” under the FDCBAe idat 1721-26. Before doing
so, the Court paused to clarify that litslding did not extend to the “alternative
definition” of “debt collector” set forthn the statute: “any person who uses any
instrumentality of interstate commerce the mails in any business the principal
purpose of which is the collection of any debtsl.”at 1721. “Principal purpose”
debt collectors, in othevords, were outside ddensors scope altogether.

Based on the record before this Cobetfendant clearly falls within the class
of persons or entities thtte Supreme Court held Hensondo not count as debt

collectors under the FDCPA. It is undisputed that Defendant asechthe debt at
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issue in this case, and therought the action in the 51st Judicial District Court to
collect on the debt for its awaccount. Moreover, Plaifftalleged in the Complaint
that Defendant “is in the business of ghaising defaulted homeowners association
fees from local associations at a discount, and tiseshifitiates collection actions

in state court as an effort to collectdsaccounts.” (Compl. § 8.) Defendant admitted
that “it purchases defaultétbmeowners’ association dsl@nd pursues recovery of
those outstanding debts” but denied thmamder of the allegation. (Answer | 8.)
Defendant also admitted that‘regularly attempts to collect defaulted debts in the
form of defaulted homeowner association fieebe ordinary course of its business,”
and that it “regularly uses the state cowftd/lichigan to sue consumers and obtain
judgementsdic] in the ordinary course of its business of collecting debts.” (Compl.
19 6-7; Answer 1 6-7.) There is no real dispute that Defendant regularly purchases
defaulted debts and collects them foraten account, and is therefore an entity
which, undemHenson does not meet the “regularlylExts . . . debts . . . owed or
due another” prong of the FDCPAdefinition of “debt collector.”

Plaintiff must therefore show that f@mdant meets the other prong of the
definition of “debt collector”: “any personlv uses any instrumentality of interstate
commerce or the mails in any business pinmcipal purposeof which is the
collection of any debt515 U.S.C. § 1692a(6) (emphasidded). The Sixth Circuit

has held that the FDCPA's two definitiookthis term have distinct meanings:
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[Clonsidering 8 1692a(6) as a whoileis clear that Congress intended
the “principal purpose” prong to différom the “regularly” prong of its
definition of “debt collector.’See Garrett v. Derbe410 F.3d 317, 318
(5th Cir.1997) (per curiam). Thusne “may regularly render debt
collection services, even if these seesg are not a principal purpose of
his business.Id. As another court has expiad, “the word ‘regular’ is
not synonymous with the word ‘substial.” Debt collection services
may be rendered ‘regularly’ evemoiugh these services may amount to
a small fraction of the firm's total activityStojanovski v. Strobl &
Manoogian, P.C.783 F.Supp. 319, 322 (EMich.1992). Under this
interpretation of “regular” or “regally,” an attorneymay be a “debt
collector” under the FDCPA even whde ratio of his debt collection
efforts to other ledeefforts is smallid.

Schroyer v. Frankell97 F.3d 1170, 1174 (6th Cir999). “To determine whether a
defendant is a debt collector, the Courtstrilook beyond the facts of the particular
case ... [and] must not foswn ‘the events of the particular transaction but on the
principal purpose of the defendant's business and/or the defendant[’]s regular
activities.” Rogers v. RBC Mortg. CoNo. 11-11167, 2011 WL 3497432, at *6
(E.D. Mich. Aug. 10, 2011) (quotingolliday v. Chase Home Fin., LLT61
F.Supp.2d 629, 635 (W.D. Mich. 2011)).

The record before this Court is silesrt whether the “principal purpose” of
Defendant’s business is the collection débts. Because the Supreme Court’s
decision inHensonprecludes this Court from finding that Defendant is a “debt
collector” under the “regularly collectgrong of the definition expressly invoked

by Plaintiff, and because the recoradhb no light on whethédefendant qualifies
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under the “principal purpose” prong, the Carohcludes that there is a genuine issue
of material fact over wheth®efendant can be sued untlee FDCPA to begin with.
Plaintiff cannot obtain summary judgment for that reason.

For a separate reason, as set forth beéwen if Defendant is in fact a debt
collector under the FDCPA, its decision poosecute a collection action in the
Michigan 51st District Court, while it mayot have been permissible under the “real
property” subprovision of 15 U.S.Cl692i(a)(1), was permissible under the

“contract” subprovision of 15 U.S.@ 1692i(a)(2)(A), as discussadra.

ii. The 51st Judicial District Court may not have been a proper
venue under the “real property” subprovision of 15 U.S.C. §
1692i(a)(1).

The real property subprovision of 15 U.S.C. § 1692i requires that a debt
collector, “in the case of an &mh to enforce an interest real property securing the
consumer's obligation, bring such action omlya judicial district or similar legal
entity in which such real property isclated . . . .” 18J.S.C. 8§ 1692i(a)(1).

Plaintiff argues that § 1692i’'s real propesubprovision is irrelevant here,
since the association fees that Defenddt@mpted to collect constituted unsecured
consumer debt rather than enforceable legal interest in real property. However,
Defendant counters that Michigaltaw expressly recognizes condominium
association fees as a property right.bbodster this argumenDefendant citetn re

Spencer 457 B.R. 601 (E.D. Mich. 2011), in vwah the court held that for the
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purposes of determining its dischargeabiiitypankruptcy, a debtor’s obligation to
pay condominium associatioeds was a property inter¢lsat arose from a covenant
running with the landSee idat 613-15. IrSpencerthe court’s conclusion relied in
part on the principle, recognized in Michiglaw, that a covenant will be found to
run with the land “(1) when the partiesended the covenant tan with land, (2)
when the covenant will ‘affect or concern the land with which it runs,’ and (3) when
privity exists between the party claimiitg benefit and the party burdened by it.”
Id. at 610 (quotingsreenspan v. Rehber§6 Mich. App. 310, 320-21 (1974)). As
these three elements areegent here, Defendant comtks, the obligation that it
sought to enforce in 2016 was a real propéterest, and its choice of the 51st
Judicial District Court as a vender the action was pper under 15 U.S.C. §
1692i(a)(1).

This argument reads an important component out of the statute. The real
property subprovision applies “in the case ofation to enforce an interest in real
property securing the consumer's obligati 15 U.S.C. § 1692i(a)(1) (emphasis
added). Decisions both from the Sixth Citand from other circuits suggest that
courts commonly understand this phrase refer to mortgage foreclosure
proceedingsSee, e.g., Glazer €hase Home Fin. LL704 F.3d 453, 462 (6th Cir.
2013) (“This section requires a debt ealior bringing a legal action against a

consumer ‘to enforce an interest in real property securing the consumer's
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obligation'—e.g, a mortgage foreclosure action—to file in the judicial district
where the property is located.Yjen-Phuong Thi Ho v. ReconTrust Co.,,NtA8
F.3d 568, 584 (9th Cir. 2016) (discussing aadions in the text of the FDCPA “that
Congress understood that a mortgagedimsure proceeding—an action to enforce
an interest in real property securinge tliebtor's obligation—constitutes debt
collection within the maning of the FDCPA”)Kaymark v. Bank of Am., N,A.83
F.3d 168, 179 (3d Cir. 2015) (explaining tiatreclosure meets the broad definition
of ‘debt collection’ under the FDCPA” and thog that “it is evencontemplated in
various places in the statute” while citing § 1692i(a)(1) as an exanfueyz v.
Med-1 Sols., LLC757 F.3d 636, 639 (7th Ci2014) (reading § 1692i(a)(1) to
provide that “[i]f real estate is securityr the loan, the suit nal be brought where
the property is located”). Neither the FDEP text nor the case law interpreting it
expressly limits the scope &f1692i(a)(1) to mortgage foreclosures. The issue is
whether Defendant has shown that that2016 collection action was a proceeding
to enforce a security intesein real property, as contemplated by 8§ 1692i(a)(1).
Defendant admits that Plaintiff éfaulted on his Mogage and it was
foreclosed upon, culminating in a sheriffale in December 2010.” (Def.’s Resp. at
3, Pg ID 170.) The record contains documentation of the foreclosure or the
sheriff's sale. But importantly, it alstacks any indication that any of those

proceedings was legally deficient; that tbeeclosure and sheriff's sale were void
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or voidable for any other reason; or that the subject property was redeemed pursuant
to Mich. Comp. Laws § 600.3240bsent any of these circumstances, the sheriff's
deed vested in Quicken Loans, Inc., fuechaser of the subject property, “all the
right, title, and interest whicfPlaintiff] had at the time of the execution of the
mortgage, or at any time thereafter. .” Mich. Comp. Laws 8§ 600.3236.

While Defendant may havweo longer possessed an “interest in [the subject]
real property” that could be enforced agsiPlaintiff after Elizarov lost title to the
property at the sheriff’'s sale in DecemB@4d.0, the basis for #2016 lawsuit related
to “real property”: real estate condominiwtabt. Thus, an interest in real property
enforceable against Plaintiff’'s obligatiobm pay his assessments was created when
the lien was entered against the subjeetl estate property in November 2010.
Although the real property interest svaxtinguished, and the debt obligation
morphed into unsecured debt when Plaira#t all “right, title, and interest” as a
result of the sheriff's sale the following manthe Court finds it significant that the

debt at issue was based upon retdtesdebt and not consumer debt.

2 Under that statute, a purchaser’'s deed for a foreclosed property is void if the
mortgagor or certain other parties in instr&dedeem[] the entire premises sold by
paying” the purchaser “the amount thatswad for the entire premises sold” plus
interest and fees within a specified @nMich. Comp. Laws § 600.3240(1)-(2).
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iii. The 51st Judicial District Caurt was a proper venue under the
“contract” subprovision of 15 U.S.C. § 1692i(a)(2)(A).

While Defendant’s choice of Michiganslst Judicial District Court as a
forum for its 2016 collection action manot have been justifiable under
§ 1692i(a)(1), and it is undisputed that Plgimo longer resided in the 51st Judicial
District at the time the collection actiovas commenced, more analysis is required
with regard to the “contract” subprovisiof § 1692i(a)(2)(B). If Defendant was in
fact a “debt collector” under the FDCPA aHdnson Plaintiff would be entitled to
summary judgment only if no reasonable jury could find that Defendant’s filing the
collection action in the 51st Judicial dict Court was permissible under that
subprovision. Plaintiff cannot make this showing.

Actions by debt collectors that do noll faithin § 1692i(a)(1)’s real property
subprovision,and that are not initiated in theonsumer’s home forum under 15
U.S.C. § 1692i(a)(2)(B), must daought “in the judicial district or similar legal
entity . . . in which [the] consumergsied the contract sued upon.” 15 U.S.C. §
1692i(a)(2)(A). Plaintiff argues that the S5Isdicial District Court was not a proper
venue for Defendant’s celttion action under this subprovision because Plaintiff
“has never signed a contract obligatimm to pay condominium association dues.”
(Pl.’s Mot. at 5, Pg ID 126.) Instead, Plaintiff argues, Defendant merely “relies upon
a deed, unsigned by the Plaintiff” in atteimp to justify filing the action in the 51st

Judicial District Court under the contrattbprovision. (Pl.’s Mot. at 6, Pg ID 127.)
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Plaintiff’'s assertion that he nevergeed a contract obligating him to pay
assessments is frivolous and belied by #word. Plaintiff appears to refer to the
Warranty Deed by which he was granted the subject property in 2007, and it is true
that that document does not bear his signature. But Plaintiff did sign the mortgage
contract §eeDef.’s Resp. Ex. B, Mortgage Bg ID 261), which incorporates the
Condominium Rider, and heeparately signed tf@ondominium Rider itselfsge
id. at Pg ID 269-71). The Condominium Ridentains a covenant in which Plaintiff
agreed to “perform all of [his] oblagions under the Condominium Project's
Constituent Documents.’Id. at Pg ID 269.) The Conatiént Documents, in turn,
include both the Association’s by-laws (which obligated Plaintiff to pay
assessments) and the Master Deed (which incorporates the by-Beesid(Apart
from this, Plaintiff specifically covenantedl the Condominium Rider that he would
“‘promptly pay, when due, all dues amdsessments imposed pursuant to the
Constituent Documents.”ld.) Plaintiff's contention that no signed document
obligated him to pay assessments is incorrect on its face.

The relevant question then becomes iratvjudicial district or similar legal
entity” the contracts mentiodeabove were signed. Thecoed is clear that the
mortgage was both notarized and reedrch Oakland County, MichigasdeDef.’s
Resp. Ex. B, Mortgage at Pg ID 248, 262)d the parties do not appear to dispute

this fact. Instead, Plaintiff maintainsathDefendant sued him in the wrong venue
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within Oakland County, which contains nine judicial distri@eeMich. Comp.
Laws 8§ 600.8123. One of these is the 5isliclal District, which consists of the
township of Waterford, Michigan, thedation of the condominium unit, and which
Is the forum in which Defendant brought its collection action in 2@E& id.§
600.8123(8). Another district is the 52naditial District, which contains (among
other municipalities) the city of Troy, MichigaBee id§ 600.8123(9)(d). Plaintiff's
position appears to be that only the 52nd datiDistrict Court would have been a
proper venue under the contract subprovishoa:counsel represented at the June
27, 2017 hearing that the relevant consagéere signed in Troy, and he argued in
the Response to Defendant’s Motion for Sumndaidgment that “[tlhe only District
that was proper for Defendant to sueaifiiff in for the unsecured defaulted
association fees that it attempted to coNeas: a) in the 52nd District Court of Troy,
or b) in the Rockwood District Court ithe State of Marylad where [Plaintiff]
resides.” (Pl.’s Resp. at 3, Pg ID 284.)wver, these on-the-fly oral representations
by Plaintiff's attorney are not competegnidence as to wherthe contract was
signed.

In addition, for a separate reason, t@murt is not persuked that Defendant
was required to file suit in the 52nd Judicial District in order to comply with the

contract subprovision of the KIFPA’s fair-venue provision.
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The FDCPA does not define “judicialgtiiict or similar legal entity,” and
federal courts have not settlen a definition of the term. Indeed, only three of the
federal circuits appear to have weighed in on the curesti all. The Ninth Circuit
held in 1994 that two Arizona counties weliferent “judicial districts” under the
FDCPA because the state had “providedranfd transfer mechanism . . . between
courts in the two counties,” notwithsiding that Arizona “constitutes a single
federal judicial district and hasunitary state superior courEbdx v. Citicorp Credit
Servs., InG.15 F.3d 1507, 1515 (9th Cir. 1998)ore recently, the Second Circuit
held that a debt collector violatestirDCPA's fair-venue provision “by suing a
consumer in a city court . . . when tlcaurt lacks power to hear the action because
the consumer does not reside in th&y or a town contiguous theretotess v.
Cohen & Slamowitz LLF637 F.3d 117, 119 (2d Cir. 2011). More specifically, the
court inHessdetermined that “[b]ecause theust system of which [the defendant
debt collector] availed itself is governed bwfathat limit the territorial extent of
those courts based omter alia, a defendant's contacts with the forum, . . . those
laws delimit the ‘judicial district’ bywhich compliance with the FDCPA's venue
provisions must be measuretd” at 123. In arriving at this result, the Second Circuit
“loinfed] a number of ... federal districtourts that have held that territorial
subdivisions that are smaller than counties can form the pertinent ‘judicial district’

for FDCPA venue purposedd. at 126 n.8 (collecting cases).
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In Suesz v. Med-1 Sols., LLZ57 F.3d 636 (7th Ci014) (en banc), the
Seventh Circuiipprovingly cited the Second Circuit's decisiorHass and held
that “the correct interpretation of ‘judicidistrict or similar legal entity’ in § 1692i
Is the smallest geographic area that lswant for determimg venue in the court
system in which the case is filedd. at 638.

Under theSueszapproach, Michigan’s districtourts (rather than its circuit
courts) would be its “judicial districtsfor FDCPA purposes, since the smaller
district courts are “relevant for tl¥mining venue” under Michigan la@eeMich.
Comp. Laws § 600.8312(5). Undsueszthen, Plaintiff's argument that Defendant
violated the FDCPA by filing suit in the S13udicial District rather than the 52nd
Judicial District would have some hetft.

The Sixth Circuit has not adopted tBaeszest—or indeed any other test—
for defining a court system’s “judicial districts” under the FDCPA. The Sixth Circuit
has, however, described tRBCPA’s fair-venue provisiobroadly as having been
enacted by Congress “to combat ‘the prablef “forum abuse,” an unfair practice
in which debt collectors file suit ... in courts which are so distant or inconvenient
that consumers are unable to appear’ inoialehe debt collector to a obtain default
judgment against the consumegtratton v. PortfolioRecovery Assocs., LI.C70
F.3d 443, 449-50 (6th Cir. 2014) (quoting S. REP. 95-382, 5, 1977 U.S.C.C.A.N.

1695, 1699). The Sixth Circuit has also matkar that “[tjodetermine whether a
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debt collector's conduct runs afoul of RBCPA, ‘[c]ourts must view any alleged
violation through the lens of the “leasiphisticated consumer”—the usual objective
legal standard in conswn protection cases.’ld. at 450 (alteration in original)
(quoting Gionis v. Javitch, Block, Rathbone, LL®38 F. App’x 24, 28 (6th Cir.
2007)). As the court has explained,

[tihe basic purpose of the least-spicated-consumer standard is to
ensure that the FDCPA protects @nsumers, the gullible as well as

the shrewd. This effort is grounded, quite sensibly, in the assumption
that consumers of below-averagephistication or intelligence are
especially vulnerable to fraudulent schemes. The standard thus serves
a dual purpose: it (1) ensures the pobibn of all consumers, even the
naive and the trusting, against detoep debt collection practices, and

(2) protects debt collectors againsbllday for bizarre or idiosyncratic
interpretations of collection notices.

Id. (internal quotation marks omitted) (quoti@gonis, 238 F. App’'x at 28).

In light of these principles, this Coustnot persuaded that Defendant’s filing
the collection action in the 51st JudicialsBict, the location of the subject condo
unit, rather than the 52nd District amountea violation of the FDCPA's fair-venue
provision, given the factual location t#&s in the instant case, which are far
different from the facts in theeSond and Seventh Circuit decisions.

Defendant filed suit to collect PHtiff's allegedly unpaid condominium
association fees in a forum that wae forum in which the subject condominium
was situated, near the district in whiclaiRtiff alleges, without evidence, that the

governing contracts were signed. The cacit subprovision of 8 1692i(a)(2)(A) is
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still in play, and whatever the proper testfodicial district or similar legal entity”
under the FDCPA, it is cledhnat the circumstases in this case do not involve the
animating purposes behind the statute that the Sixth Circuit recogniggchiton
Even viewed through the lens of the keasphisticated consumer, the forum in
which Defendant filed the collection acti@annot be fairly characterized as “so
distant or inconvenient that [Piff was] unable to appearStratton 770 F.3d at
449, as would make clear that Defendavas attempting to obtain a default
judgment, or otherwise engagiimgdeceptive collection practices.

Moreover, the decisionsstiussed above that wowddggest that Michigan’s
district courts are the relevant “judicial districts” for FDCPA purposes are both
nonprecedential in this Circuit and distinguiBleafrom the instant fact situation. In
Hess the Second Circuit found it relevant thta¢ forum chosen by the debt collector
did not actually have jurisdiction over the collection action because of the
consumer’s lack of connections to theum, and noted that the city court had
dismissed the action for that reasBee Hes$637 F.3d at 122—-23. And 8ueszthe
Seventh Circuit prefaced its analysis as follows:

As this case illustrates, one commantic for debt collectors is to sue
in a court that is not convenient tettebtor, as this makes default more
likely; or in a court perceived to be friendly to such claims; or, ideally,
in a court having both of these charaistecs. In short, debt collectors
shop for the most advantageousuin. By imposing an inconvenient
forum on a debtor who may be impecunious, unfamiliar with law and
legal processes, and in position to retain a lawyer (and even if he can
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afford one, the lawyer's fee is bouncdetxceed the debt itself), the debt
collector may be able to obtain thugh default a remedy for a debt that
the defendant doesn't actually owe.

Suesz757 F.3d at 639.

The concerns that were identified in tHessand Sueszdecisions do not
appear to be present hehedeed, one critical distition between those two cases
and the instant case is the nature of the debt sued Hpesconcerned credit-card
debt, andSuesinvolved medical billsCompareHess 637 F.3d at 119, witBuesz
757 F.3d at 638. Neither of them addressedba lide= that at issue here: that is, a
debt arising from a contract signed by thebtor, but also one which (unlike the
debts inHessandSuesyis inherently connected tospecific piece of real property.
Therefore, even though the FDCPA's real property subdivision does not literally
apply to this case, the debt that wasghiject of Defendant’s collection action was
more akin to a debt relating to real estihi@n it was to the strictly consumer debts
in HessandSueszThe risk of prejudice to the debisrmeasurably less in a situation
like this: even the leasbphisticated consumer could more reasonably anticipate
being sued for condominium fees in the district where the condominium sits (and
which is proximate to the place of contiiag), than he or she could expect to be
sued in a district with no more connectionhis or her debt than the fact that it is

located in the same countyta®e building where the comict may have been signed.
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The unique facts of thispecific case support theo@t's conclusion that
Defendant’s prosecution of the collectiortiae in the 51st Judicial District Court
did not run afoul of the contract subprovision of 15 U.S.C. § 1692i(a)(2)(A). The
Court will deny Plaintiff's Motion for Ssnmary Judgment as to his FDCPA claim

for this reason.

2. MRCPA Claim (Count II)

Count Il of the Complaint asserts aich under the Michigan Regulation of
Collection Practices Act MRCPA”), Mich. Comp. Laws 8 445.252. Plaintiff
appears to request summary judgment os ¢thkaim as well, but his Motion for
Summary Judgment does not set forth any §peeactual or legal basis to justify
this. In fact, Plaintiff does not discuss ttlaim in the Motion at all besides stating
summarily that Defendant meets the MRS definition of “regulated person.”
(Pl.’s Mot. at 3, Pg ID 124 (citg Mich. Comp. Laws 8§ 445.251(g)).)

Defendant disputes that it falls withihis definition, but whether it does or
not is immaterial given Plaintiff's failure to make any argument justifying summary
judgment on his MRCPA claim. This Court has no obligatiorst@“sponteomb
the record from the partisan perspective of an advocate for the non-moving party”
in order to determine whetherogmds for summary judgment existT.C. v. E.M.A.
Nationwide, Inc. 767 F.3d 611, 630 n.11 (6th Cir. 2014) (quoti@garino v.

Brookfield Tp. Trs.980 F.2d 399, 410 (6th Cir. 1992)). To the extent Plaintiff
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requests summary judgment on his MRGEaim, that request is denied.
For the reasons stated above, theut€ will deny Plaintiff's Motion for

Summary Judgment as to batlaims that Plaintiff haasserted in this action.

B. Defendant’s Motion for Summary Judgment

Defendant’s counsel made an oraltida for Summary Judgment at the June
27, 2017 hearing, arguing that there are no factual disputes and that the case should
be dismissed as a matter of law. The Cowvigled Plaintiff with an opportunity to
file a written response to that Motion, anaiRtiff did so shortly after the hearing.
(ECF No. 22, Pl.’s Resp.)

It is undisputed that the contracts ialh generated the legal obligation on
which Defendant sued Plaintiff in the 51kitdicial District Court were signed in
Oakland County, Michigarf-or the reasons discusssdprg even assuming the
truth of Plaintiff's unsupported statemenit&t the contracts were signed in Troy,
Michigan (and therefore within the stat&2nd Judicial District), the Court finds
that Defendant’s choice of the Waterfdsdist Judicial District Court, where the
condo unit was located, as a forum foratdlection action was permissible under
the contract subprovision of the FDCPAE&nue statute, 15 U.S.C. § 1692i(a)(2)(A).
For that reason, the Court will grantf@edant’s Motion for Summary Judgment as

to Plaintiffs FDCPA claim.
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As to Plaintiff's MRCPA claim, Plaitiff alleged in his Complaint that the
specific MRCPA provisions that Defendariblated were Mich. Comp. Laws 88
445.252(F)(1)-(ii). (Compl. § 32.) Those quisions prohibit debt collectors from
“[m]isrepresenting in a communication withdabtor . . . (i) [tlhe legal status of a
legal action being taken or threatened[; (@] [t]he legal rights of the creditor or
debtor.” Id. Plaintiff has not proven or evearleged conduct by Defendant that
violates this or any other provisiontbe MRCPA. The Court i grant Defendant’s

Motion for Summary Judgment asRtaintiffs MRCPA claim as well.

V. CONCLUSION

The debt collection lawsuit in the iasit case was not filed in a distant or
inconvenient forum; it was filed in the dfifict court where Plaintiff's subject
condominium was located. This is not ese€avhere the debt collector is using
litigation as a vehicle for “abusive and unfair practic&ratton 770 F.3d at 451.
Nor is it a case wherthe “least sophistated consumer,id. at 450, would be
prejudiced.

Accordingly, the Court hereby DERE Plaintiffs Motion for Summary
Judgment, and GRANTS Defendanvi®tion for Summary Judgment.

IT1S SO ORDERED.

Dated: May 9, 2018 s/PauD. Borman

Raul D. Borman
UnitedState<District Judge
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CERTIFICATE OF SERVICE

The undersigned certifies theattopy of the foregoing order was served upon each
attorney or party of recoraerein by electronic means orsti class U.S. mail on May 9, 2018.

gD. Tofil
DeboralT ofil, CaseManager
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