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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

APRIL LYNN FAKHOURY, et al,
Plaintiffs,

Gase No. 16-13323
V. Hon GershwinA. Drain

JOHN B. O'REILLY JR. et al,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT JOHN B. O'REILLY'S MOTION FOR SUMMARY
JUDGMENT [#100], GRANTING IN PART AND DENYING IN PART
DEFENDANT CITY OF DEAR BORN’'S MOTION FOR SUMMARY
JUDGMENT [#98], GRANTING DE FENDANT ANDREAS BARNET'S
MOTION FOR SUMMARY JUDGMENT [#101], GRANTING IN PART
AND DENYING IN PART DEFEND ANT DEBRA WALLING’S MOTION
FOR SUMMARY JUDGMENT [#105], GRANTING IN PART AND
DENYING IN PART DEFENDANTS’ MO TION TO STRIKE AFFIDAVIT
OF HAKIM FAKHOURY [#134], OVERRULING PLAINTIFES
OBJECTIONS TO DEFENDANTS' SUMMARY JUDGMENT EVIDENCE
PURSUANT TO RULE 56(c)(2) f#135], GRANTING DEFENDANTS'
MOTION TO STRIKE PLAINTIFES’ ALLEGED 42 U.S.C. § 1983
CONSPIRACY CLAIM [#157], DENY ING DEFENDANTS’' MOTION TO
STRIKE DOCUMENT 151 AND REFERENCES TO DOCUMENT FRAUD
CONTAINED THEREIN [# 160], DENYING PLAINTIFFS’ MOTION TO
STRIKE DEFENDANT CITY'S AND DEFENDANT O'REILLY’'S REPLY
BRIEFS [#149] AND SETTING STATUS CONFERENCE

[. INTRODUCTION

Plaintiffs April and Hakim Fahourgre husband and wife and reside in

Defendant City of Dearborn. Plaintifidlege that Defendant City, as well as
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Defendants, John B. O’Reillfhe Mayor of the City, Lieienant Andreas Barnet of
the City Police Department and Debrallivig, Corporation Counsel for the City,
violated Plaintiffs’ constitutional rights by unlawfully subjecting them to
harassment, intimidation, threats, progesuwithout probableause and financial
ruin resulting in Plaintiffs’ loss of commaal property in the west district of
Defendant City.

Presently before the Court are tbbowing motions filed by Defendants:
(1) John B. O’Reilly’s Motion for Sumnmg Judgment, (2) Andreas Barnet’s
Motion for Summary Judgment, (I)ebra Walling’s Motion for Summary
Judgment, (4) the City of Dearbormvotion for Summary Judgment, (5) Motion
to Strike Affidavit of Hakim Fakhoyrand Plaintiffs’ Responses to Debra
Walling’s and the City’s Motions for SummaJudgment, (6) Motion to Strike
Plaintiffs’ Alleged 42 U.S.C. 8§ 1983 Consacy Claim, and (7) Motion to Strike
Document 151 and References to Doemt Fraud Contained Therein.

Also, before the Court are (1) Plaffgi Motion to Strike Defendant City’s
and Defendant O’Reilly’s Reply Brietnd (2) Plaintiffs’ Objections to
Defendants’ Summary Judgment EvideRegsuant to Rule 56(c)(2).

These matters are fully briefed antearing was held on April 30, 2019.



. FACTUAL BACKGROUND
A. The Preferred DevelopmentAgreement with the City

The events giving rise to the iast action began in 2005 when Defendant
City issued a Request for Proposals,ichhis a competitive bidding process by
which developers applied within the citgr a preferred development agreement
(“PDA”) that could lead to the purchaseafy-owned property for development in
the area of West Michigafwenue. The City awardedelbid to Dearborn Venture
Partners (“DVP”), Plaintiff Hakim Fakhouty business. The PDA promised to
award a final development agreemenbyided that DVP could meet certain
benchmarks and deliver on a specifisida criterion for a “high density mixed-
use development containing specialtgtail, office, housing components,
entertainment, parking deck components and possibly a hds&leéDefs.” Mot.,
Dkt. No. 98 at Ex 20, pg 668—69).

Once selected, Hakim began acqri substantial property in west
Dearborn. Hakim worked ih the City to identify and acquire old, dilapidated
buildings in the area with the ideaaththe buildings would be demolished or
redeveloped as part of the master plan.

Hakim maintains that there was anderstanding that the City would only
require that immediate health and fissues with the buildings be remedied, but

additional repairs would not be enforcbdcause it would ba waste of money



since the buildings were to be demolistsedthat new buildingsould be erected
for the project. Hakim also applied aodtained Brownfield Tax Credits from the
Michigan Economic Developmeforporation (“MEDC”).

In late 2006, Mayor Guido passaway and Defendant O’Reilly assumed
the role of Mayor. Plaintiffs contendahas soon as O’Reilly came into power,
everything changed in the City. O’Rgilushered in “a strong mayor form of
government,” according to Thomas TafeJskie President of the City Council.
SeePlIf.’s Resp., Ex. A at 248Tafelski describes O’'Rlyy as a bully; “people did
not want to turn on him because they wes@ried about his vindictive nature.”
Id. at 291. Tafelski’'s experience was [O’Reilly] didn’t like you . . . it was
apparent, and he would . . .euwhat he has to make suhat he would delay stuff
or he just would avoid you or he’'d Imasty to you or he’d be vindictive.Id. at
65.

After O’'Reilly became Mayor, Ham approached m about a Building
and Safety Inspector who dhattempted to extort moypdrom Hakim in order to
obtain the City’s cooperation and approt@ his projects. This was the second
incident of this nature. Hakim again reéd and voiced his objection to the Mayor,
who yelled at Hakim and told him to leawnis office. As a result of Hakim’s

complaint, the relationship between Hakand the Mayor became strained.



At the end of 2009, a City Council new was held with Hakim to discuss
an extension to the DVP Project. Aetmeeting, Defendant Walling informed the
Mayor that the Brownfield tax credits frothe MEDC were available, but they
were only available to the DVP and tithe DVP must have control of all the
property that’s in the project. Plaififis claim this angered the Mayor.

At the meeting, Hakim voiced conosrabout the lack of cooperation from
the City concerning the DVP’s project west Dearborn. Hakim complained that
the City’s delays with permits and othissues was increasing Hakim’s carrying
costs because many of the buildings fnechased had remained vacant. The
Mayor responded that the properties were vacant because the intent was to
demolish the existing buildingsSeePIf.’s Resp., Ex. H &6. “[T]here’s no point
in improving the buildings” becauseghwere “coming down anyway.ld.

TensionsbetweenHakim and the Mayor continued tooil. In early 2010,
Hakim reiterated his oppd&n to paid parking rd the delays he would
experience with his projects. The redaship became so strained that the Mayor
allegedly wanted Hakim out of the cityseePIf.’s Resp., Ex. A at 120. Plaintiffs
claim that the personal animus leac tMayor to order Building and Safety
employees to aggressively enforce cdgde violations against the Fakhoury-
owned buildings, despite the agreemétakim had with the City regarding

buildings considered to be *“ekisg nonconforming” and the Mayor's



acknowledgment in 2009 that the buildingere to come down as part of the
DVP’s overall plan for commercial developnt in the western part of Defendant
City.

According to the Chief Building Bpector, Keith Woodcock, the Mayor
began instructing city inspectors ‘rite up all [Hakim’s] buildings.” SeePlIf.’s
Resp., Ex. J. at 60. In fact, Woodcobklieves that the City took actions to
impede Plaintiffs’ ability to develop thé/est Dearborn area as envisioned by the
PDA. Id. at 63. He described that permv®uld not get issued, or stop-work
orders would be created on prois that did have permits.ld. at 63, 83.

Woodcock described whataff referred to as th#=OM” or friends of the
Mayor list. Individuals on this list wouldeceive “passes” from the Mayor if any
violations were discovered, whereas peopho were not on the FOM list, did not
receive passes and Building and Safetggs required “to enforce everything
according to the letter of the law.Id. at 20. Hakim was not on the FOM list.
Plaintiffs claim that many of their ten@nbegan moving out because of the heavy
code enforcement. This left Plaifgifwith additional holding costs for vacant
buildings that were part of DVP’s project.

Woodcock believes thatitlgs between the Cityna Hakim got so bad that
there were discussions that Hakim stepped from buying new property in the

City. Apparently, the Mayor called Hen’s bank, however Woodcock does not



know what was said. O’Reilly even gidly implied thatHakim’s money came
from overseas and the implication wemt it was somehow dirty or crooked
money.

The Mayor denies any animus towaraiRtiffs. O’Reilly points to the fact
that while a council member he alwaysted for Hakim’s projects, including 8
extensions of the PDA, which also dea significant concessions favoring the
Plaintiffs along the way.

However, Plaintiffs argue that th€ity continued to aggressively cite
Hakim’s buildings for violations on buildingsolely purchased to become part of
DVP’s project. The administration evattempted to demolish several of those
same buildings. Hakim filed a lawsuit seekinjunctive relief against the City to
prevent the demolition. The City maintained that Hakim had already agreed to
demolish the buildings, but refused to do o settlement wasltimately reached
where the City would refrain from demsiting the buildings and would extend the
PDA. The lawsuit increased tensgbetween the Mayor and Hakim.

B. Partnership with the Hamames

Eventually Hakim partnered withike and Sam Hamame. The Hamames
also supported the removal of paid pagkin the City because paid parking was
harming their tenants’ businesses. tiBthe Hamames and kian were scheduled

to meet with the Parking Advisory Contiee to petition for the removal of paid



parking in the City. Theneeting was set for Januaty, 2013. However, Hakim
received a call prior to the meeting andsviieformed that the Mayor had canceled
the meeting. Plaintiffs contend thatreeeting was then set up with the Mayor and
the Hamames.

In February of 2013, Hakim receig a phone call from Marwan Haidar,
who informed him of a meeting thataurred at Habib Restaurant between the
Mayor, Richard Mara, Sam Hamame anck®&Hamame. During the meeting, the
Mayor allegedly informed the Hamames tifahey wanted to do business in the
City, they would have to sever theirrpeership with the Fakhoury family and
divest them of their properties in the City.

The Defendants deny this meetitopk place and deny that O'Reilly ever
told the Hamames that they mustvese ties with the Hehourys. In fact,
Defendants maintain that the Hamames &laglady initiated litigation to divest the
Fakhourys of their properties. Accorditg Defendants, it makes little sense that
the Mayor told the Hamames to severstwith the Fakhourys at this meeting
because they had already iniid the legal process.

At his deposition, Haider testifiedahHakim told himto call him and tell
him about the meeting so that Hakim cowdard it. Haider further testified that

Hakim offered to pay him $25,000.00 tonmmit perjury at his deposition. Hakim



denies that he asked Haider to call imthat he offered him money to commit
perjury.

The Defendants maintain that thmeeting took place in the Mayor’'s
conference room, thus, consistent witlaidar’'s depositiortestimony, he would
have had no ability to overhear what toolaqd at the meetingndeed, a February
15, 2013 sign-in sheet identifies the lboa of the meeting as the Mayor’s
conference room and indicates it waatéred by Habib’s” and attended by Sam
Hamame, Defendant Walling, Defendant O’ReiByido and Mara.

Plaintiffs argue that #re is evidence demondirey the meeting took place
In a restaurant becauseetMayor’s calendar lists H&’s phone number with the
notation, “party of 4 confirmed.” Adtonally, Mara has testified that he does
recall a meeting in early 2013 with tiayor and the Hamames and that it took
place either at “La Pita odabibs.” Mara further wified that he remembers
discussions at the restaurant betw the Mayor and the Hamames which
concerned taking over propexss and projects that the Fakhoury family jointly
owned at the time.

C) Police Involvement & Interactions

On February 12, 2013, Andreas Barhatsergeant assigned to the detective

unit of the police department, issued tBry’s first Special Intelligence Bulletin

1Barnet has been promoted to Lieutenant.
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which labeled the Hdourys as suspects and listall of their vehicles and
properties. The Bulletin stated thdtourt proceedings and evictions are
imminent” and “Hamame feels that tip@ssibility for violence will escalatel[,]”
thus officers were asked “to give special attention and extra patrols” to the
Hamames’ and Fakhourys’ jointbwned properties.

Barnet testified that the genesis o tieport was a complaint alleged by the
Hamames against the Fakhourys. THamames scheduled a meeting with
Barnet’'s supervisor, Lieutenant PatricianR&an. Barnet attended the meeting and
took notes. The notes indicate thlaé Hamames’ and ¢hFakhourys’ business
dealings had deteriorated such thattdane had begun takinggal action against
Hakim Fakhoury in late January of 2013amame claimed #t some evictions
would occur on February 13, 2013. Givelamame’s allegations that violence
could and would escalate rapidly and Bs#is knowledge of Hakim’s son, Ray
Fakhoury’s past assaultive hmvior and police contacts, Barnet decided to issue
the Special Intelligence Bulletin, whitte cleared with Lt. Penman.

On February 21, 2013, it is allegedtlthe Mayor falsely declared in public
that the Fakhourys no longewned any property in We&tearborn and that Mike
Hamame had begun evictiongthe Fakhoury family. He further stated that “this
is a new day and the future is bright.”aiRtiffs assert that the Mayor’s statements

resulted in tenants refusing to pay renthe Plaintiffs. Tafelski has testified that
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City officials, including the Mayor, told tenants to pay the bank or the Hamames,
but not to pay any rent to the FakhourgeePIf.’s Resp., Ex. A at 93-97.

Plaintiffs allege that around this tim&ficers began following and harassing
them. Officers would park across theestrfrom their house at all hours of the day
and night. Seven days aftBarnet issued the SpeciBllletin, he followed the
Fakhoury family in an unmarked police care proceeded to follow them home
and parked near their driveway. ThRakhourys then exited their driveway and
Barnet ordered other officers to contlue stop. At least four police cars
surrounded the Fakhoury family. The Fakihysuclaim several officers drew their
weapons. The Defendants deny that affigers drew their firearms. According
to Barnet, he stopped the Fakhourysd|thake sure that there was no crime
regarding a possible trespassing incidantl possibly some threats exchanged
between Mr. Fakhoury and Mr. Hamame.” Beatrinstructed the Fakhourys to stay
off of their properties.

It is alleged that the police haragnt and intimidation of the Fakhoury
family continued with the police prewmting the Fakhourys from entering their
properties. Hakim and April began faavding documents to O’Reilly and Walling
which evidenced their ownership of tipgoperties. As Corporation Counsel,
Walling was tasked with the duty to assehno had the right to be on the properties

and she would consistently favor the Hamame family, even though the Hamames’
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lawsuit was ongoing and there was no court order declaring the Hamames’
ownership of the properties.

On February 26, 2013, the Fakhoumyst a temporary restraining order
which forbade the Hamamdsom collecting rent from th tenants. However,
when the Fakhourystteampted to collect the renthe tenant called Barnet who
instructed the Fakhourys that, desphte TRO against the Hamames, the Mayor
and Walling instructed the officers that gh®perties now belong to the Hamames.

On March 4, 2013, April called the police to tell them she had run into
Hamame who told her “[pu Fakhourys are done in Dearborn . . . you guys are all
wiped out. You guys haven't seen nothiyes . . . | got a bullet for you and your
husband.” When April told Hamame stws going to call the police, Hamame
said “[c]all the police . . . | got DearboPolice in the backf my pocket.”

Barnet was assigned as the officercimarge. April claims that over the
course of the next few wegkBarnet would call and thaten her to withdraw her
report or else she would go to jail fomety days. Hamameehemently denied
April's claims. Barnet visited the area e the event occurred and tried to see if
he could find any video cameras that gedethe area but could find none. Barnet
also received various affidavits from individuals who claimed to have been with
Hamame when the incident occurred. nikéane took a polygrapiest and passed it,

however April refused to take a lie detmctest. Barnet concluded the threats did
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not occur and he charged April with filiregfalse police report. After a jury trial,
she was acquitted.

Krystal Tulacz, a former assistant peostor for the City informed Hakim’s
attorney that prosecutors received direttimm Walling to aggressively prosecute
the Fakhoury family regardless of therccimstances, and to not provide any
leniency. Id., Ex. DD, Affidavit of Amir Makled In fact, Walling forbade Tulacz
from offering any leniency to April on thiding a false police report charge, even
though it was a first offense and generailyzens charged with a first offense are
offered leniency by the City.

Plaintiffs claim that from 2013 until de of 2014, they pleaded with the
Mayor and Walling to stop the police hasaent of the Fakhoury family. The
Mayor testified that he veaaware of allegations thtite Fakhoury’s son was being
stopped arbitrarily by the police, butashed that he does not get involved in
police matters. Yet, itmears the Mayor does getvolved in police matters
because he admitted later during his depositihat “[y]es, and that's something |
contacted the police, the police dhiand had him look into it."ld., Ex. G at 84-
85.

On August 9, 2013, Hlaame emailed Walling an@'Reilly regarding April
Fakhoury collecting rent &dm a tenant. Wallingmmediately responded to

Hamame and instructed Hamame to “makreport” and that she will personally
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“forward the information to the police @i.” By contrasthowever, the Fakhourys
would send emails to Walling seeking asmnce regarding property disputes with
the Hamames. Walling would usually fail to respond or she would refuse to offer
any assistance.

In August of 2013, Hamame wrongfully obtained an injunction from the
state court banning the Fakhoury famiflpm entering their properties. The
Fakhourys and their childne were arrested for dspassing whenever they
attempted to enter their ggerties and collect rentBecause the injunction was
entered in error, the state court judgkimately rescinded the order and the
Fakhourys’ numerous trespasstitarges were dropped.

D) Complete Divestment of Commercial Properties in the City

Plaintiffs maintain that the Citand the Hamames successfully divested
them of their properties in June of 20Mithout any rent payments coming in,
Plaintiffs’ financial outlook was bleak vidh forced them to settle with the
Hamames to mitigate their damages.

Again, it is alleged that the Mayor rewarded the Hamames for divesting the
Plaintiffs of their properties by elimitiag paid parking in October of 2014.
Plaintiffs argue that the Mayor’s phorecords evidence a joint effort between the
Hamames and the Mayor. Between Janwdr®014 and June of 2014, more than

55 calls were placed between the Gityd the Hamame family. The phone calls
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ceased after Hamame aRdkhoury reached a settlememefendants counter and
argue that the business relationship leetwthe Hamames and the Fakhourys was
already strained when the Februaryl20meeting took place. Defendants argue

that they had nothing to do witMaintiffs’ financial collapse.

.  PROCEDURAL BACKGROUND

Plaintiffs filed their First Amendk Complaint on September 23, 2016. On
March 14, 2017, Defendar€ity filed a Motion to Dismiss and Defendants
O’Reilly, William Debiasi, Assistant Prosetou for the City, Barnet, Ron Haddad,
Chief of Police, and Walling filed their Mion to Dismiss. OrDctober 24, 2017,
the Court issued an Opinion and Orderanting in Part and Denying in Part
Defendants’ Motions to Dismiss.

The Court’'s Opinion and Order dismissed all of the malicious prosecution
claims that arose from alhges related to the Hamames' August 16, 2013
injunction order. As such, the only remiam facts that support April’s malicious
prosecution claim are thogkat are unrelated to the August 16, 2013 state court
injunction, or April's March 4, 2013 chge for filing a false police report and
April’'s August 1, 2013 charge for fraudslawful. April’'s malicious prosecution
claim remained againstehCity, Barnet, Haddad, Qeilly and Walling (Counts |

and Il). Defendant DeBiasi was dismissgdthe basis of absolute immunity.
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The Court's Opinion and Order also determined that Plaintiffs had
sufficiently pled an equal protection staof-one claim against Defendant City,
O’Reilly, Haddad, Walling and@arnet (Count Ill). Finally, the Court also held
that Plaintiffs had stated a viablersti Amendment retalien claim (Count V)
against Defendant City, O'Reilly, Barnahd Walling. The Court dismissed Count
V for conspiracy in violation of 42 U.S.®.1985 because Plaintiffs did not allege
they are members of a peated class. Finally, the Court declined to exercise
supplemental jurisdiction over Pfaiffs’ state law claims.

On December 8, 2017, the Court entlegestipulation and order to dismiss
Defendant Haddad fromllacounts and Defendant Bat from all counts except
for Count . On August 9, 2018, the @bdenied Defendants’ second attempt to
dismiss Plaintiffs’ malicious prosecutioequal protection and retaliation claims
when it rejected Defendants’ arguments in support of their Rule 12(c) Motion for

Judgment on the Pleadings.

V. LAW & ANALYSIS

A. Standard of Review
Federal Rule of Civil Procedure 56(@)jrects that summary judgment shall
be granted if there is no genuine issuéaany material fact and that the moving
party is entitled to a judgment as a matter of la@ehrs v. Ne. Ohio Alzheimer’s

Research Ctr 155 F.3d 775, 779 (6th Cir. 1998juptations omitted). The court
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must view the facts, and draw reasonailerences from those facts, in the light
most favorable to the non-moving par\nderson v. Liberty Lobby, In&177 U.S.
242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 ()98 genuine dispute of material
fact exists where the recofthken as a whole could not lead a rational trier of fact
to find for the non-moving partyMatsushita Elec. IndusCo. v. Zenith Radio
Corp., 475 U.S. 574, 587, 106 S.Ct. 1348, 88d.2d 538 (1986). Ultimately, the
court evaluates “whether tleidence presents a sufficient disagreement to require
submission to a jury or whether it is sceesided that one party must prevail as a
matter of law.”Anderson477 U.S. at 251-52, 106 S.Ct. 2505.
B. Defendants O’'Reilly’s, Barnet's and Walling’s Motions for
Summary Judgment
1. Malicious Prosecution
Defendants argue that Bet had probable causedbarge April for filing a
false police report. Thus, hmalicious prosecution claimifaas a matter of law.
“To state a valid federal civil rights claifor malicious prosecution in violation of
the Fourth Amendment, a plaintiff mudtege facts meeting four elements: (1) a
criminal prosecution was ingted against the plaintiff and the defendant made,
influenced, or participated in the deacisito prosecute; (2) there was no probable
cause for the criminal prosecution; (3) agonsequence ofdhegal proceeding,

the plaintiff suffered a deprivation of lidgrapart from the initial seizure; and (4)
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the criminal proceeding was resolved in the plaintiff's favdohnson v. Moseley
790 F.3d 649, 654 (6th Cir. 2015) (internal quotations omitted).

As an initial matter, there are twoarlges that form the basis of April’s
malicious prosecution claim. The firstarlye was for filing a false police report,
issued on March 4, 2013. The second chavgs for frauds unlawful, issued on
August 1, 2013.

As to the false police report charghe Court concludes that Barnet had
probable cause to charge April for filirm false police report. Probable cause
exists when the police have reasonabiystworthy information sufficient to
warrant a prudent man in the beliefatithe petitioner had committed or was
committing an offense. Probable cause mheitgations involvean examination of
all facts and circumstances within an offiseknowledge at the time of an arrest.
Harris v. Bornhorst 513 F.3d 503, 511 (6th Cir. 200&ardenhire v. Schubert
205 F.3d 303, 315 (6th Cir. 2000).

Barnet’s reliance on his investigatiand the facts he uncovered satisfies the
guantum of proof necessary to meet tlamdard of “reasonablgrounds for belief,
supported by less than prima facie probéit more than mere suspicion” or
“reasonably trustworthy information suffet to warrant a prudent man in the
belief that the petitioner had commdt®r was committing an offense.United

States v. Grahan275 F.3d 490, 496 (6th Cir. 200Barris, 513 F.3d at 511.

18



Barnet collected six affidavits fromsal withesses claiming that Hamame
had been with them during the time thgtril claimed Hamame had threatened
her. In addition to the affidavits, Bat only knew Hamame to drive a red BMW,
and not a white BMW, the color of thehiele April claimedHamame was driving
when he made the threats. Barnetvesed the area but there was no available
video footage, nor any witnesses to ith@dent. Lastly, Barnet knew that Hamame
had passed a lie detector test and that Agfused to take a ligetector test. Here,
the facts that Barnet had available gdnen reasonable grounds to believe that
April filed a false police report. Accdingly, Plaintiff April’'s malicious
prosecution claim as to the false poliaport charge fails as a matter of law
because Barnet possessed probaflese to prosecute April.

Even if Plaintiffs could establish treewas no probable cause to arrest April
for the filing a false police report, Bagt would still beentitled to qualified
immunity. “[G]overnment officials perfoning discretionary functions generally
are shielded from liability for civil danggs insofar as their conduct does not
violate clearly established statutory @ynstitutional rights of which a reasonable
person would have knownVance v. Wadeé46 F.3d 774, 781 (6th Cir. 2008).

In order for a right to be clearly eslisbed, it must be “clear to a reasonable
officer that his conduct was unlawfal the situation he confrontedd. at 782. A

reasonable officer possessing the infation that Barnetpossessed after his
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investigation would not believe that charg April for filing a false police report
was unlawful. Harris v. Bornhorst 513 F.3d 503, 511 (6th Cir. 2008) (“[A]n
arresting agent is entitled to qualified imnity if he or she could reasonably [even
if erroneously] have believed that trerest was lawful, in light of clearly
established law and the information possesgehe time by the arresting agent.”)

Because the Court concludes that il#i cannot establish the absence of
probable cause, Plaintiff's malicious peasition claim related to the false police
report charge fails as a matter of lagainst all of the Defendants—the City,
O’Reilly, Walling and Barnet.

As to the frauds unlawful charge, Pldiis have failed tacome forward with
any evidence that Barnet was involvedhrs charge. Detective Gary Mann was
the officer assigned to that investigatiand charged April with frauds unlawful
for collecting rent from a tenant. Barnstlikewise entitled to judgment in his
favor as to April’s malicious prosecution claim stemming from the frauds unlawful
charge.

As to the remaining Defendants, Mamas submitted an affidavit stating that
neither O’Reilly or Walling interfered wh, participated in or provided any
direction for Mann’s investigation othe frauds unlawful charge. However,
Plaintiffs rely on an April 9, 2013 emdrom Walling to Hamame. Hamame sent

Walling an email with the subject lirffdpril Fakhoury Fraud,” wich alleged that
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April had been to some of the propestend had collected rent. Walling responded
by telling Hamame “to file a police repor&hd that she would “forward the report
to the police chief.” Walling copiethe Mayor on this correspondence.

Defendants argue that Walling is entitléo absolute immunity for this
conduct. “A prosecutor is entitled to ahge immunity when that prosecutor acts
‘as an advocate for the State’ and engagexciivity that is ‘intimately associated
with the judicial phase of the criminal procesBfince v. Hicks198 F.3d 607, 611
(6th Cir. 1999).

Here, the Court concludes thatvalling's email to Hamame was
administrative, therefore she cannot invo#ibsolute immunity as a defense.
“Absolute prosecutorial immunity is jtised only for actions that are connected
with the prosecutor’s role in judicigkoceedings, not for every litigation inducing
conduct.” Ireland v. Tunis 113 F.3d 1435 (6th Cir.), cert denied, 522 U.S. 996
(1997). For instance, prosecutors are not absolutely immune from suit “for giving
advice to the police” as sh conduct constitutes “adnmgtrative or investigative
acts unrelated to judicial proceedings . . Iréland, 113 F.3d at 1445. Because
Walling’'s August 9, 2013 email was not reeected to her role in judicial
proceedings, she is precluded froryireg on absolute immunity.

However, Walling is entitled to qualifieimmunity. A reasonable official in

Walling’s position would not believe #@h responding to Hamame’s emalil
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instructing him to file a police report gbat she could forward it to the chief of
police would violate the constitution @aws of the United States.

As to O'Reilly, Plaintiff must show that O'Reilly “either actively
participated in alleged upastitutional conduct or implity authorized, approved,
or knowingly acquiesced in offending” Plaintiff's constitutional rightd/ebb. v.
United States789 F.3d 647 (6th Cir. 2015).

Here, the Court concludes that Pldistihave failed to come forward with
any admissible evidence that O’Reilly “eithactively participated in” or that he
“implicitly authorized, approved, or knamgly acquiesced in offending” April's
right to be free from malicious proseartifor the frauds unlawful charge. The
only evidence the Plaintiffs have prashd is that O’Reilly was copied on
Walling’s August 9, 2013 email directing Hamatoefile a policereport. There is
no evidence that O’Reilly even read thisam Thus, his inaction upon receipt of
the email falls short of “actively p@cipat[ing] in alleged unconstitutional
conduct” or “implicitly authoriz[ing], orknowingly acquiescetfig] in offending”
April’s constitutional rights Id. O’'Reilly is likewise entitlel to qualified immunity
because a reasonable official in pigsition would not belie his conduct was
unlawful.

Accordingly, all of the Defendasmtare entitled to summary judgment on

April’s malicious prosecution claim.
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2. Equal Protection Class-of-One

Defendants argue that O’Reillyné Walling are entitled to qualified
immunity on Plaintiffs’ Equal Protection aim because Plaintiffs have failed to
come forward with any edence that O’Reilly and Walling took acts that had a
disparate impact on the Plaintiffs whilevoring the Hamame faily. The Court
disagrees.

Plaintiffs have come forward witbvidence that the Mayor was informing
City Council members to tell the tenantsstop paying rent to the Fakhourys and
to only make payments to the Hamames. Walling and the Mayor also instructed
the police to prevent the Kaourys from entering their properties to collect rent,
while the Hamames were permitted totegnthe properties and collect rent.
Evidence also reveals that Hamame haedatliaccess to Barnahd Walling, while
the Fakhourys request for police protentirom the Hamames would be ignored.
On the other hand, if Hamame contaci@dlling, Plaintiffs would immediately be
investigated. Contrary to Defendants’ aea, Plaintiffs havecome forward with
evidence that the City, through O’Reilgnd Walling, intentionally treated two
business owners in the City differently.

Plaintiffs must demonstrate thath& differential treabent [they] were
subjected to is so unrelated to the agkment of any combination of legitimate

purposes that the” only conclusion to imade is that the Government’'s actions
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“were irrational.” TriHealth, Inc. v. Bd. oComm’rs, Hamilton Cty., Ohjo430
F.3d 783, 791 (6th Cir. 20053ee also Rondigo, LL& Twp of Richmond641
F.3d 673, 681-82 (6th Cir. 2011). A plaffhtmay demonstrate a lack of rational
basis “by demonstrating that the deajed government act was motivated by
animus or ill-will.” Warren v. City of AthensDhio, 411 F.3d 697, 711 (6th
Cir.2005).

The Court concludes that a jury cduletermine that the Mayor and Walling
“implicitly authorized, approved, or knamgly acquiesced” in the unconstitutional
conduct taken against the Plaintiffs in 2Gk8] 2014. A juryould also determine
that the differential treatment thatetiFakhoury family receed was based on
O’Reilly’s ill-will and a desire to divesthe Fakhoury family of their property and
status within the City of Dearborn.

Moreover, O'Reilly and Walling are nentitled to qualified immunity. It is
alleged that O’Reilly falsely declared prublic that the Fakhourys no longer owned
property in the City and toltenants not to pay theient to the Fakhourys. The
Mayor and Walling instructed tenants tdyopay the Hamames when there was no

court order terminating Plaintiff's joint faerests in the properties. The Mayor and

2Defendants also argue that Plaintiffsaioh fails for the separate reason that
Plaintiffs cannot establish that theyeaimilarly situated to the Hamames.
However, “[d]etermining whether individusahlre similarly situated is generally a
factual issue for the jury.Loesel v. City of FrankenmytB92 F.3d 452, 463 (6th
Cir. 2012);Ryan v. City of Detrojt698 F. App’x 272, 279 (6th Cir. 2017).
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Walling are also alleged to have told the police to prevent the Fakhourys from
entering their properties but to allow thlEamames full access to the properties.
Looking at the evidence most favorableRiaintiff, O’'Reilly and Walling are not
entitled to qualified immunity because a @aeable official would know that there
was no rational basis for favoring, andoyiding preferential treatment to the
Hamame family. Defendants Wallingnéh O'Rellly are not entitled to summary
judgment on Plaintiff’'s equal protection claim.

3. First Amendment Retaliation Claim

Plaintiffs “have a First Amendmenight to criticize public officials and to
be free from retali@on for doing so."Holzemer v. City of Memphié21 F.3d 512,
520 (6th Cir. 2010). In order to eblsh a retaliation claim under the First
Amendment, Plaintiffs must show thaf) they engaged in ptected conduct, (2)
an adverse action wdaken against them that wdutleter a person of ordinary
firmness from continuing to engage ihat conduct, and (3) there is a causal
connection between elements one and tw that is, the adverse action was
motivated at least in part byehPlaintiffs’ protected conduct.Thaddeus-X v.
Blatter, 175 F.3d 378, 394 (6th Cir. 1994).

Here, it is undisputed that Hakim egga in protected activity by repeatedly
raising issues of public concern un#014, including (1) Building and Safety

employees attempting to ibe Hakim in order to geCity cooperation, (2)
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Certificate of Occupancy Cificates being issued to Hakim’s tenants without
proper approval, and (3) theetrimental effect paid plang created for business

owners in the City. Hakim also filed anauit against the City to prevent the City
from demolishing three of his buildings.

As to April, the only protected activitgdvanced by Plaintiffs is that April
filed a citizen’s complaint against Barndédowever, Plaintiffshave offered no
evidence that Walling or the Mayor knew leér complaint against Barnet or that
they were motivated to act based onkven though April cannot demonstrate she
engaged in protected activity, she caill maintain a claim of First Amendment
retaliation because “a plaintiff may alle First Amendment retaliation after a
relative has engaged in protected speedn efvthe plaintiff herself had not done
so0.” Nation v. University of Cincinnatir1l5 F. App’x 5096th Cir. 2017);Henley
v. Tullahoma City Sch. Sy84 F. App’'x 534, 540-4g6th Cir. 2003).

Here, there is evidence that Defend@Reilly took adverse actions against
the Fakhourys due to animus towards kakiThe Mayor instructed everyone in
the City to prevent the Fakhourys fragntering their properties even though the
court had not yet resolved the Hamammed Fakhoury propertgispute. The
Mayor also told Plaintiffs’ tenants not fray them rent. The Mayor publicly and

inaccurately stated that the Plaintiffs loager own any propges in the City.
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Finally, the last prong of the retdien test — whether there is a causal
connection between Plaintiffs’ protectednduct and O’Reilly’sadverse actions —
“Is usually a matter besuited for the jury.”Dye v. Office of the Racing Comm’n
702 F.3d 286, 305 (6th Cir. 2012). “A caubak can be shown through direct or
circumstantial evidence; including shawgitemporal proximity between engaging
in protected activity and suffering an adverse actidackerman v. Tenn. Dep’t of
Safety 636 F.3d 202, 209 (6th Cir. 2010) or demstrating “the disparate treatment
of similarly situated individuals. Thaddeus-X175 F.3d at 399.

However, Plaintiffs’ First Amendmémetaliation claim against Walling fails
because Plaintiffs have no evidence thalling’s actions were motivated by
Hakim’s protected conduct. Rather, Bi#fs’ evidence could lead a reasonable
jury to conclude that O’Reilly acted berse of Hakim'’s criticisms concerning City
matters and due to Hakim’s lawsuit agaitiee City. Plaintiffs’ evidence as to
Walling is that she was employed at the pleasure of the Mayor. Thus, her
purported conduct was not motivated biakim’s protected activity. Rather,
Walling was merely following O’Reilly’sdirectives. Walling is entitled to
summary judgment on Plaintiffs’ Firdmendment retaliation claim.

Contrary to O'Rellly’s arguments, he not entitled to qualified immunity.

A reasonable official in his position would know that it is unlawful to implement

and act on a plan to divest citizens cfithproperty in retribution for speaking out
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against the City’s policies and for filinglawsuit against the City. Accordingly,
O'Reilly is likewise not entitled to somary judgment on Plaintiffs’ First
Amendment claim.

C. Defendant City’s Motion for Summary Judgment

The City makes two arguments in support of its Motion for Summary
Judgment. The first argument concertie timeliness of Plaintiffs’ claims.
However, the Court has already consideagd rejected a statute of limitations
argument in its August 9, 2018 Ordemglaeng Defendants’ Motion for Judgment
on the Pleadings. The Court’s Order coned that the Plaintiffs’ injury, loss of
their commercial properties to the Hamafamily in June of 2014, provided them
until June of 2017 to file the instant lavitsuPlaintiffs therefore timely filed this
action on September 13, 2016.

In its present motion, the City argudst the Court’s previous conclusion
was erroneous because Plaintiffs did nohdie properties at issue in this lawsuit
during the relevant time period, or during 2013 through 2014, when the Mayor’s
plan to divest the Fakhourys of their peofes was implemented. Defendants also
point to both April’s and Hakim’s tastony from another proceeding wherein both

claimed that the limited liability companies lost control of the properties long
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before 2010 because of multiple loan déa As such, Defendants maintain
Plaintiffs had nothing to be divested from as early as 2010.

Plaintiffs counter that Defendahtarguments regarding timeliness are
without merit. Plaintiffs have produceproof of the partnership agreements
between the Hamames and the Fakhoumgswell as evidence that the Hamame
family paid a total of $2,250,000 tthe Fakhourys in June of 2014 which
completely divested the Fakhourys of thmterests in the disputed properties.
Thus, this lawsuit was timely filed i8eptember of 2016 becsaiit was filed less
than three years from June of 2014.

Defendants also renew their requést dismissal based upon Plaintiffs’
counsel’'s email corresponuge stemming from a previous lawsuit. In the
correspondence, counsel states thaainBffs had “suspicion that [Hakim
Fakhoury] was being selectiyetargeted (and harassed) by the City to divest him
of his millions of dollars in propertiewithout due process. Thus, Defendants
maintain that Plaintiffs were aware ofethinjuries at the latest around May 24,
2011, yet did not file this action untbeptember of 2016, well beyond the

applicable 3-year statute of limitations.

:As proof, Defendants asserattHakim has not filed a taeturn in eleven years,
however Hakim disputes thitHakim’s Corrected Affiavit includes tax returns
from 2007 through 2016, with the exceptiof 2010, which was the year Hakim
“went under receivership and noteeturn was filed for that year.”

29



This argument is likewise withoumerit because Plaintiffs’ Amended
Complaint alleges condudn 2013—threats, police nd building department
harassment and intimidation, and pratiily the collection of rental payments
from tenants of properties owned by thé&lr@urys—as the basis for their injuries.
The Court will deny this renewed argunmdrecause Plaintiffs timely filed the
instant action.

The City also asserts that Plaintiffannot establish their municipal liability
claim because they have no evidence obfdicial policy or custom undertaken by
a final decisionmaker. Defendant Citys@largues that there is no evidence that
Plaintiffs’ pleas for help from City offials were ignored.Finally, Defendants
argue that the Mayor and Walling aret “final decision makers.”

A municipality can be liable for actsahit “sanctioned oordered” and an
“official policy often refers to formakules or understandings — often but not
always committed to writing — that are inted to, and do, establish fixed plans of
action to be followed under silar circumstances over time.Pembaur v. City of
Cincinnati 475 U.S. 469, 480-81 (1986). A single decision can constitute a
“policy.” Id. A “final decision maker” is one o has “final authority to establish
municipal policy with respedb the action orderedFlagg v. City of Detroit 715
F.3d 165, 175 (6th Cir. 2013). A fihalecision maker is one “with final

policymaking authority” and any actions takky those officials are attributable to
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the governmental entitySudul v. City of HamtramagcR21 Mich. App. 455, 498
(1997);Feliciano v. Cityof Clevelangd 988 F.2d 649, 656 (6th Cir. 1993).

Here, there is evidenceahO’'Reilly publicly statedhat the Plaintiffs no
longer own property in the west district and the “future is bright.” O’Reilly
declined to retract these statements dhengh tenants began refusing to pay rent
to the Fakhourys, who still jointly owndtie properties wittthe Hamames. In
fact, the Mayor’'s and Walling’'s strategigvolved prohibiting the Plaintiffs from
collecting any rents on their jointly ownedoperties. The record is also replete
with evidence of the Plairfts repeatedly contacting the Mayor or Walling asking
that they cease the police hegment of Plaintiffs, yet éhCity failed to take any
action, or even respond in many cases.

Based on the record before the Cotlrere remains questions of fact as to
whether O’Reilly and Walling are final dsocon makers sufficient to subject the
City to liability. For this reason, éhCity’s Motion for Summary Judgment is
granted in part and denied in part.

D. Plaintiffs’ Objections to Defendants’ Summary Judgment
Evidence Pursuant to Rule 56(c)(2)

Plaintiffs have filed objections to Bendants’ evidence in support of their

summary judgment motions. Plaintificomplain that Defendants have filed

approximately 40 exhibits consisting of police reports stemming from incidents
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occurring between 1990 and 201Bederal Rule of Civil Procedure 56(c)(2) states
that “[a] party may object that the matergtied to support or dispute a fact cannot
be presented in a form that would bemaéskible in evidence.” Fed. R. Civ. P.
56(c)(2). The burden is on the proponernshow that the material is admissible as
presented or to explain the admidsiform that is anticipatedld., 2010 Advisory
Committee Notes.

Plaintiffs argue the relevant tinperiod is early 2013, when the Mayor and
other City officials conspired with the Hama family to divest the Plaintiffs of
their commercial properties, through the summer of 2014 when the Plaintiffs
entered into a settlement agreement \lin Hamames. Thuany police reports
prior to February of 2013 and after Juoke2014 are not relevant to the instant
action and are inadmissible.

Plaintiffs also object to the use afy police reports that occurred between
February of 2013 and June of 2014 beeathere is little to no evidence that
Defendants were aware of the police repaltiring the events giving rise to this
action. Plaintiffs also assert thatetheports contain improper character evidence
and are more prejudicial than probativeastly, Plaintiffs maintain that during
discovery in this matteDefendants produced multiple rgeons of various police
reports which suggest that some of théigeoreports have been altered after the

date the report was initially generated. For example, there are two separate
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versions of police report number A7430-001, wherein the first version
includes Barnet’'s admission that haotified the West Bloomfield police
department about the Fakhgst alleged threats to ¢hHamames. The second
version of this report omits Barnet's admission about notifying the West
Bloomfield police department.

The Court concludes that the polic@pads are relevant because they rebut
Plaintiffs’ claims that the City and sit officials unfairly targeted them since
Plaintiffs have extensive police contagismany other cities predating O’'Reilly’s
mayoral term. The police reports alsdute Plaintiffs’ argument that they are
similarly situated to the Hamames besauthe Hamames do not have extensive
police contacts.

Based on the foregoing consideratiotiee Court will overrule Plaintiffs’
objections to Defendants’ summary judgmh evidence and will consider this
evidence in ruling on Defendants’ resfpee motions. At trial, the Court will
revisit the issue of the admissibility ofetireports and decide whether Plaintiffs’
arguments concerning witness knowledigearsay and prejudice should preclude
their admissibility.

E. Defendants’ Motion to Strike Hakim Fakhoury’s Affidavit
In their present motion, Defendants séelstrike Plaintiffs’ response to the

City of Dearborn’s Motion for Summadudgment for purportedly being untimely
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and not conforming to local rule pagejugements. Defendants further object to
Hakim’s affidavit submitted isupport of Plaintiffs’ Response to the City’s Motion
for Summary Judgment. Specifically, Defendants argue that Hakim’s affidavit is a
sham affidavit and fails to conform toetliequirements of affavits submitted in
opposition to summary judgment motions.ltednatively, in the event this Court
does not strike the entire affidavit, Defentkaseek to strike individual paragraphs
within the affidavit for the following reasons:

e Paragraphs 4, 9, 10, 11, 12, and 18 attempt to create sham facts.

e Paragraphs 6, 21, 28, 30, 31, 38,contain inadmissible hearsay.

e Paragraphs 4, 5, 6, 8, 10, 12, 13, 14, 17, 18], 22, 24, 25, 26, 29, 31,
33, 34, 35, 36, 37, 38, 40, 41(b), d)1.(41(d), 41(e), 41(f), 41(g), 41(h),
41(i), 41()), 42, 43, 44, and 45 lad&undation, persom&nowledge, or
otherwise state conclusory allegations.

e Paragraphs 6, 15, 20, 24, 25, 26,2%,30, 31, 41(a) &k relevance.

e Paragraphs 29 and 30 refece witnesses not identified in Plaintiffs’
Rule 26(a) Disclosure of Witness Lists.

e Exhibits A, F, I, J, K, and Y Ieould be stricken because they are
responsive to Defendants’ Requesior Production, but were not
previously disclosed.

e Exhibits X, I, T, B, G, and JJhsuld be stricken for being untimely
submitted.

Finally, Defendants argue PlaintifflResponse to Defendant Walling’s
Motion for Summary Judgment should &teicken for being untimely.

1. Timeliness and Page Limits

Defendants argue that Plaintiffs’ Respens the City ofDearborn’s Motion

for Summary Judgment exceeded the 2§epkmit required by the Courts local
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rules. Local Rule 7.1(d)(3) states “a Ibisepporting a motion aresponse . . . may
not exceed 25 pages.” E.D. Mich. L.R1(d)(3). While Plaintiffs’ Response did
exceed 25 pages the only portion ot thrief to exceed 25 pages was the
Attorney’s signature. Additionally, Plaifits corrected this error the following
morning. Because this error was hlss and appears to be the result of a
formatting error, the Court will ndtrike Plaintiffs’ Response.

Defendants further argue Plaifgi Response to Walling’'s Motion for
Summary Judgment and Plaintiffs’ Response to the City of Dearborn’s Motion for
Summary Judgment were untimely filedlocal Rule 7.1(e)(1)(A)-(B) states that
“[a] response to dispositive motion must Bed within 21 days after service of the
motion.” E.D. Mich. L.R.7.1(e)(1)(A)-(B).

Plaintiffs’ Responses were not untimeiiled because the Court granted
Plaintiffs’ request for an extension @fme to respond to Defendants’ summary
judgment motions. Therefore, PlaintifiResponse to the City was due no later
than January 14, 201%é Plaintiffs’ Response to Defendant Walling’s Motion for
Summary Judgment was duelater than January 18, 2018oth Responses were
therefore timely filed.

2. Objections to Hakim’s Affidavit

Defendants also argue Hakim'’s affidas a sham affidavit and should be

stricken from the record entirely.h&rt of that, Defendants argue individual
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paragraphs either create sham factg learsay, lack relevance or introduce
information that should have been intuged prior to the close of discovery.

I Objections to Paragraphsthat Create Sham Facts

Defendants’ argue that pgraphs 4, 9, 10, 11, 12, and 18 create sham fact
iIssues. If an affidavit directly contradist prior sworn testimony, it should be
stricken unless, the party opposingmsoary judgment provides a persuasive
justification for the contradiction®keid v. Sears790 F.2d. 453 (6th Cir. 1986).
Defendants correctly identify the governitayv, but fail to specifically point out
how any of the cited paragraphs are camyt to prior sworn testimony. For this
reason, the Court will not strikg 9, 10, 11, 12, and 18.

. Objections to Statementsas Inadmissible Hearsay

Defendants argue that paragraph2%,28, 30, 31, 34, 35 and 38 should be
stricken from the record because they are inadmissible hearsay. Hearsay is “a
statement, other than one made by theatanlt while testifying at the trial or
hearing, offered in evidence to prove thestrof the matter asserted.” Fed. R.
Evid. 801(c). Rule 56(e) requires that deataoms contain statements that would be
otherwise “admissible in evidence,” thus declarations cannot contain hearsay.
Hartsel v. Keys87 F.3d 795, 799 (6th Cir. 199&)ert. denied 519 U.S. 1055

(1997) (hearsay evidence may not tensidered on a motion for summary
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judgment). None of the statements itiged by the Defendant, however, are
hearsay.

Here, paragraphs #6 and #38 contaity declarations by Mr. Fakhoury and
thus are not hearsay.

Paragraphs #21, #28, and #&fhtain statements of City Officials. When a
statement is “offered against an oppgsparty and....was made by the party’s
agent or employee on a matter within gwpe of that relationship and while it
existed” it is not considered hearsdyed. R. Evid. 801(d)(2)(d). Under this
exception to the hearsay rule the stamata of Cynthia J. Grimwade Sr. in
paragraph #21, the statements of RelWalling in paragraph #28, and the
statements of John Tanner lliparagraph #30 are admissible.

Paragraphs #21, #31, and #35 all constatements that are supported by
business records. Fed. R. of Evid. 803(&ves for the inclusion of statements that
would otherwise be considered hearsay lie“tecord was kept in the course of a
regularly conducted activity of a busindesg] organization. Thus, Mr. Fakhoury’s
statements in paragraphs #2381 and #35 are all admissible.

iii.  Objections based on Lack of Foundation, Personal Knowledge, or
Conclusory Allegations.

Defendants argue paragraphss, 6, 7, 8, 10, 12,3, 14, 17, 18, 21, 22, 24,
25, 26, 29, 31, 33, 34, 386, 37, 38, 40, 41(b), 41(c), 41(d), 41(e), 41(f), 41(q),

41(h), 41(i), 41(), 42, 43, 44, and 45 should be stricken because Mr. Fakhoury

37



lacked foundation or personal knowledge because they state conclusory
allegations.

A witness’s testimony, whether it is &vand/or in a declaration, must be
based on that individual’'s personal knowleddi¢he facts asserted. Fed. R. Evid.
602. The Sixth Circuit has held thahé& threshold for Rule 602 is low” and
“testimony should not be excluded farlack of personal knowledge unless no
reasonable juror could believe that thigness had the abilitand opportunity to
perceive the events thhe testified about.” United States v. Frankljm15 F.3d
537, 549 (6th Cir. 2005) (quotirignited States v. Hicke®@17 F.2d 901, 904 (6th
Cir. 1990)).

As an initial matter, Defendantsnake no argument with respect to
paragraphs 10, 12, 13, 21, 225, 26, 31, 34, 35, 38, 423, 44, and 45, thus the
Court will draw the conclusion thateke paragraphs are not challenged.

With respect to the remaining paraghs, Defendants argue that they are
either conclusory or lacking in foundaticApplying the standards discussed above
the Court concludes paragraphs 4, 5, 6, 7, 8, 14171618, 24, 29, 33, 40, and
41(b) through 41()) are all based onkia's personal knowlgge as he was a
participant in the events and appropriate in a Rule 56 Affid&e& Buchanan v.

City of Bolivar, 99 F.3d 1352, 1355 n. 2 (6th Cir. 1996).
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Iv.  Objections to Statements in Hakin Fakhoury’s Affidavit for Lack
of Relevance

Defendants argue paragraphs 6, 15, 20, 24, 25, 26, 28, 29, 30, 31, 41(a) lack
relevance. Relevant evidence is definedessdence having antendency to make
the existence of any fact that is of ceggence to the determination of the action
more or less probable than it would Wwe&hout the evidence.” Fed. R. Evid. 401.
The final sentence of paragraph #6 discusses Defendants’ attorney’s relationship to
Haidar, a witness for the Plaintiff, throutte representation of Haider’s girlfriend.
The Court does not find this information praia of the issues at hand in this case
and, therefore, feels the final sentencéhas averment #6 should be stricken.

With respect to paragraph #15, Defemidaargue that mere knowledge of a
call without knowing its contents irrelevant to the issues herein. However, given
the context in which the call was madadahe parties involved, the Court finds
that a jury could find this informatioprobative of the relationship between Mike
Hamame and the Mayor.

Additionally, paragraph#20 is relevant to the time period that the
relationship between the Fakhourysldahe Hamames began to fray.

Paragraphs 24, 25, 2énd 28 all discuss Hakim’s relationship with the
previous Mayor of the City of Dearboriihe contrast is probative as it indicates
there is something unique about the current Mayor that results in the negative

relationship betwaethe parties.
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Paragraphs 29, 30 and 31 all speakhtoanimus between O’Reilly and the
Plaintiffs which cut to the core of thesues at hand and therefore these paragraphs
are very relevant.

Finally, paragraph 41(a) contrasts the treatment of the Hamame and
Fakhoury families which cuts to the coretbé Plaintiffs’ claims and therefore is
relevant.

For the above reason the Court will strike last sentence of averment #6,
but otherwise retain the statements of Hakim Fakhoury'slaffi on relevance
grounds.

V. Objections to Exhibits attachedto Hakim Fakhoury’s Affidavit.

Defendants further argue ekits A, F, |, J, K, ad Y to Hakim’s affidavit
should be stricken because they a@esponsive to Defendants’ Requests for
Production, but were not previously disclosed. Defendants sé&stdhat exhibits
X, 1, T, B, G, and JJ should be sken for being untimely submitted.

As an initial matter exhibits X, I, T, B3, and JJ werelldiled in a timely
fashion. All exhibits were filled eithesn January 14, 2016r January 17, 2019.
Subsequent amendments to each exhibieViiied after these deadlines, but these
amendments were not subdige and merely removed Plaintiffs’ attorney’s notes
or provided an index of documents congl in the exhibit. The Court finds these

amendments to be haless and justified.
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With respect to exhibits A, F, I, &nd K, each is a document that was
submitted for impeachment purposes. Thus, Plaintiffs did not run afoul of Rule
26(a)(1)(i)). Thus, there is no basis upanich to strike these exhibits.

Accordingly, the Court will grant irpart and deny in part Defendants’
Motion to Strike Affidavit of Hakim Fakhoury and Plaintiffs’ Responses to
Walling’s and the City’'s Motions for SummaJdudgment. The last sentence in
paragraph six in Hakim’sfiidavit is stricken.

F. Defendants’ Motion to Strike Plaintiffs’ Alleged 42 U.S.C. §
1983 Conspiracy Claim

Defendants complain that Plaintiffive come forward with “a brand-new,
never before plead cause axftion out of ethg;]” specifically, a count for § 1983
conspiracy and they ask that the Courikstit. Plaintiffs argue their entire case
centers upon the conspiracy between Diedendants and the Hamames to divest
the Plaintiffs of their properties.

Upon review of the parties’ briefinghe Court concludes that Defendants
did not receive adequate notice andwd be unduly prejudiced if the Court
permitted Plaintiffs to present a ataof 81983 conspiracy to the jury.

Accordingly, Defendants’ Motion t&trike 8 1983 Conspiracy Claim is

granted.
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G. Defendants’ Motion to Strike Document 151 and References to
Document Fraud Contained Therein

Finally, Defendants also ask that theu@ strike Plaintiffs’ Reply brief in
support of their objections to Defgants’ Summary Judgment Evidence.
Defendants complain that the last two pagiethe brief allege that Defendants and
undersigned counsel engaged‘fraudulent manipulation” of police reports and
other allegations of evidence tamipgr which Defendants complain are
“scandalous” and should be stricken pursuant to Rule 12(f).

A motion to strike “is a drastic remedy be resorted to only when required
for purposes of justice. The motion $trike should be granted only when the
pleading to be stricken has no pbésirelation to the controversy.”Brown
Williamson Tobacco Corp. v. United Stat@91 F.2d 819, 822 (6th Cir. 1953).
“Motions to strike under Rule 12(f) arergally disfavored. A motion to strike
under Rule 12(f) is appropt& only where the pleading asserts an ‘insufficient
defense’ or constitutes a ‘redundant, inbengl, impertinent, or scandalous

matter.” City of Kalamazoo v. Michigan Disposal Serv. Coif25 F. Supp.2d
219, 221-22 (W.D. Mich. 20Q(citations omitted).

As an initial matter, Defendants’ pegd motion is untimely. The document
Defendants seek to strike—Plaintiffs’ Refgief in support of their Objections to

Defendants’ Summary Judgment Evidenceaswiiled on February 14, 2019. Yet,

Defendants did not file their Motion t8trike until April 9, 2019. A motion to
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strike must be made “withiBl days after being served with the pleading.” Fed. R.
Civ. P. 12(f).

Even if Defendants had timely filgte instant motion, they still would not
be entitled to the relief they seek. Hdpdaintiffs’ Reply brief does not assert an
“insufficient defense,” nor does it contain any “redundant, immaterial,
impertinent, or scandalous matterCity of Kalamazool25 F. Supp.2d at 221-22.
Rather, Plaintiffs’ Rely brief merely bringe the Court’'s attention the fact that
there are multiple versions of the samgortés. There is nothing scandalous about
bringing this to the Court’'s attentionAccordingly, the Defendants’ Motion to
Strike Document 151 is denied.

H. Plaintiffs’ Motion to Strike Defendant City’s and Defendant
O’Reilly’'s Reply Briefs

In their single motion, the Plaintifsssert that Defendants’ Reply briefs
(those filed in support of Defendant Cgyand Defendant O’Reilly’s Motions for
Summary Judgment) should be strickezcduse they fail to comply with this
Court’s local rules. The City’s Reply bfieontains 26 lines of single-spaced text
and O'Reilly’'s Reply brief contains 22 ks of single-spaced text. Plaintiffs
maintain that this is a blatant attempttccumvent the Courd’ local rules on page

limits which require that briefs in suppat a reply be no longer than seven pages.
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Plaintiffs claim that if Defendants hamfoperly formatted their Reply briefs, the
briefs would easily exceeddlseven pagmit.

A motion to strike “is a drastic remedy be resorted to only when required
for purposes of justice[,|Brown 201 F.2d at 822, and if the pleading asserts an
“insufficient defense” orconstitutes a “redundant, immeaial, impertinent, or
scandalous matter.City of Kalamazool25 F. Supp.2d at 221-22. Here, there is
no basis upon which to resort to the dastimedy of striking Defendants’ Reply
briefs. As such, Plaintiffs’ Motion t&trike Defendants @®eilly’s and City’s

Reply briefs is denied.

V. CONCLUSION

Accordingly, for the reasons auiiated above, Defendant John B.
O’Reilly’s Motion for Summary Judgmen#100] is GRANTED IN PART and
DENIED IN PART.

Andreas Barnet’s Motion for SummyaJudgment [#101] is GRANTED.

Defendant Debra Walling’s Motiofor Summary Judgment [#105] is
GRANTED IN PART ad DENIED IN PART.

The City’s Motion for Summaryutigment [#98] is GRNTED IN PART
and DENIED IN PART.

Plaintiffs’ Objections to DefendantSummary Judgment Evidence Pursuant

to Rule 56(c) (2) [#135] are OVERRULEDAL trial, the @urt will revisit the
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issue of the admissibility of the poliaeports and decide whether Plaintiffs’
arguments concerning witness knowledigearsay and prejudice should preclude
their admissibility.

Defendants’ Motion to Strike Affidat of Hakim Fakhoury and Plaintiffs’
Responses to Debra Walling’'s andethCity’'s Motions for Summary
Judgment[#134] is GRANTED IN PAREBnd DENIED IN PART. The last
sentence of paragraph six inka’s affidavit is stricken.

Defendants’ Motion to Strike &intiffs’ Alleged 42 U.S.C. § 1983
Conspiracy Claim [#157] is GRANTED.

Defendants’ Motion to Strike Doment 151 and References to Document
Fraud Contained Therej#160] is DENIED.

Plaintiffs’ Motion to Strike Defenda City’'s and Defendant O’Reilly’s
Reply Briefs[#149] is DENIED.

Counts | is DISMISSED against Defeamis O’Reilly, Walling and Barnet.

Count Il is DISMISSED agast Defendant City.

Defendant Andreas Baet is DISMISSED.

Count Il remains against Defendar@’Reilly, Walling and the City.

Count IV remains against Defemda O’Reilly and the City.

A status conference will be held dnesday, May 21, 2019 at 11:00 a.m.
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SO ORDERED.
Dated:May 14,2019
/s/Gershwi\. Drain

GERSHWINA. DRAIN
UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys of record on
May 14, 2019, by electronic and/or ordinary mail.
/sl Teresa McGovern
Deputy Clerk
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