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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AMY JORGENSEN
flk/a AMY GOMEZ,
Case N016-13389

Plaintiff, Honorable Laurie J. Michelson

Magistrate Judg€&lizabeth A. Stafford
V.

HENRY FORD HEALTH SYSTEM

Defendant.

OPINION AND ORDER GRANTING
IN PART AND DENYING IN PART DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT [24]

After a lengthy career ddenry Ford Health Systemhmy Gomez(now Amy Jorgenson)
was fired h 2016. Gomegays she was fired becaudderrace, heage her daughter’s disability,
andfor exercisingher rights under the Family Medical Leave A8t she suedhe Henry Ford
HealthSystem, bringing a host of fedeeald state claimgn time, the hospital system moved for
summary judgmenon all but one of the claims#And Henry FordsaysGomezwas fired for
repeatedly failing to live up to the systerntsde of condudior nursing staff.

Casting the record in the light most favorable to Gomez, no reasonabt®judyfind in
her favor orany of her claimsSo the Court grantdenry Ford’smotion.

l.

The following narrative views the facts and all inferences drawn from thaheilight

mog favorable to GomeZee Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574

587 (1986).
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In 1988, Amy Gomebegan her career with Henry Ford Health System. She started out as
an Executive Secretary fone Health Alliance Plan. (R. 26, PagelD.464.) Eventually, Gomez
obtained a nursing degree anansitioned tovork as a registered nursgR. 26, PagelD.465; R.
24, PagelD.242.) From 1997 to 2016, she wokea registered nurse for the systaraarious
capacities and at variolscations. (R. 24, PagelD.242.) And in 2011, she begalasigposition
in the health systerasa triage nurse at thidenry Ford Women'’s Health Clinic iBearborn,
Michigan. (d.)

Nurses at th®earbornWomen’s HealthClinic are held to high expectations. (R-24
Broadly speakingthe clinic’s nurses provide “leadership in the coordination and delivery of
guality compassionate patient care.” (R. 24, PagelD)Z34ality and compassionate patient care
requiresregistered nurses,tamong other thingsonduct physical and psycisocial assessments
of patients, review lab data, develop treatment plans, triage patient nagdsue or ifperson
contacs, and collaborate with other parts of the hospithen necessary. (R. 24, PagelD244
245.) Andwhen interfacing wh patientsregistered nurses “[m]ust meet or exceed core customer
service responsibilities, standards, and behaviors” including “sensitauitg™understanding.

(R. 24, PagelD.246see also R. 24-10)

All agree that dew years into her tenure at tNéomen’s Health ClinicGomezstarted
having troublemeeting the clinic’expectations. (R. 26, PagelD.434, 465, 467, 468-kbruary
2014 Gomezreceived a “written warning” for “losing her cool[R. 24, Pagel[313;see also R.

24, PagelD.330 Gomez“lost her codl afterher supervisotyeneccarhornhill, reprimanded her
for refusing to give an injectiomhen asked to do so. (R. 26, PagelD.4A&6q9ording to the written

warning, Gomez got upset and swore at Thornhill. (R. 24, PagelD. 252.)



After Gomez lost her cooBnother supervisodoann Quainesemembers speakingith
Gomez about the incider@uaine remembersomezadmitting that she caused a disruption when
Thornhill reprimanded her. (R. 24, PagelD.330.) Ahndhine remembers Gomadmitted taising
profanelanguage.lg.)

Gomezsees the incident in a different ligighesaysshe was not the injection nurse on
duty that day. (R. 26, PagelD.476; R. 24, PagelD.2B2twhen a patient arrived in need of an
injection, Gomezememberdeing askedo provide it. (R. 26, PagelD.4j) But Gomez was
overgeingthe phonesnddid not wanto leave then unattended fathe 20 minutes it would take
to complete an injectior{R. 26, PagelD.47A78.) SoGomezasked for helpo cover the phones
(R. 26, Pag®.476—-477) But help never arrivedothe patient had to waintil Gomezgot around
to givingthe injection(R. 26, PagelD.4768177) Ultimately, making the patient wait led Thornhill
to reprimandGomez (R. 26, PagelD.47Gomez remembers being “vempset”with Thornhill
and “might have been loud.” (R. 26, PagelD.47/nh§l Gomezfelt that Thornhill had picked on
her becausanother nurse, who was not present at the time, should have been reprimanded instead.
(R. 24, PagelD.476But Gomezsaysshe reversworeat Thornhill. (R. 26, PagelD.479n all,
Gomez sees the incident as evidence of Thornhill's “targeting.” (R. 24, PagelD.476.)

Nevertheless, Gomez received a written warni(lg. 24, PagelD.252.)Thornhill
considered the incident a “Group dhtion.” (Id.) A Group 2violationrefeisto a component of
the health system’s discipline procedenown internally as theCorrective ActionProgram
(R.24-13))

The Corrective Action Program is designecctob “unacceptable work performance or
behaviorand provid[e] an official record of [the system’s] attempts” to do so. (R. 24, PagelD.319.)

The system is “generally progressive” but reservesipervisorsthe exclusive right to determine



the appropriate corrective action” depending on the “circumstances of each casé4, (R.
PagelD.320, 323see also R. 24, PagelD.314.) Corrective actions can incltdiecumented
counseling, or a “written warning,”or a “written warning with suspensiongr, possibly,
“termination.” (R. 24, PagelD.321-32Zkenerally Group 1 violations are less serious violations
of the system’s standardghings liketardiness omfailure to follow caltin procedures. (R. 24,
PagelD.323.But Group 2 violations are considered “very serioaisti may result in “suspension
or terminaton” without first resorting to less drastioeasures. (R. 24, PagelD.321, 323.)

For about a yeasfter the February 2014vritten warning, Gomez showed improvement.
Indeed by the end 02014, Thornhill rated Gome as “fully successful in displayingositive
attitude” (R. 24, PagelD.252.) And Thornhill noted that Gomez worked hard to improve
interactions with cavorkers. (d.)

But in 2015 complaints about Gomeesurfaced(R. 24, PagelD.253ln March, Thornhill
noteda complaint from Lisa Jones, the contact center supervisor. {R9.24ccording to the
note, Jones saildomezwas being “very rude and short with the contact center advocates.” (R. 24,
PagelD.335.)

Jonesteam members continued to complabout GomezZR. 24, PagelD.346; R. 222.)
On June 9, Jones emailed Thornhill to say contact center staff were complaining ab@z G
being“nastyagain” (R. 24, Pagel346) And when Jones spoke with Gomez about her attitude,
Jones remembers Gomesactingwith a “short, elevated tone of voice” over the phone. (R. 24,
PagelD.341.)

Thornhill documented thdune 9complaint. (R. 2422.) Her notes indicateshediscussed

the“inappropriate behaviorvith Gomez and Gomez “verbalized understandirnigit she needed



to “follow the team member standar of excellence with every internal and external
customer[].”(R. 24, PagelD.347

And yet, thenext day, Thornhill received another complaint about Gomez. According to
Thornhill’'s notesSarah Chamia Clinic Service Representativancountered patient sobbing in
a hallway.(R. 24, Pagell348 351) Thornhill’s supervisor, Mary Finn, spoke wi®@hamiand
learned more about the incident. (R. 24, PagelD.36hgmi said thepatient was 38 weeks
pregnant anavent to the clinicconcerned about abadonal pains (Id.) But she did not have an
appointment(ld.) And because the patient did not have an appointment, Gomez turned her away
without evaluating her and without bookinge (Id.) Sothe womarabruptlyleft the clinig and
went to a different hepital, where she gave birt{ld.)

Finn remembers immediately thinking Gomez’s behavior created “a signifiasiehip
safety concern.” (R. 24, PagelD.35And although the incident is not formally documentsiug
recalls that the incident led to a ‘ftten action” against Gomead() Finn also started to craft an
intervention plan to help Gomez keep her job. (R. 24, PagelD.358.) And after the in€idient,
and Thornhill reached out to another supervisor, Michelle Aatankson. (R. 225; R. 24,
PagelD.358.) Aaronslackson felt that Gomez needed “a discipline as well as some type of
customer service class.” (R. 24, PagelD.362.) She made clear that the hpspitalrinot tolerate

this type of bad customer serviceld.j

1 Gomez urges the Court to disregard Finn’s recollection of Chami's encountehwith t
patient. (R. 26, PagelD.44841.) Gomez says Finn’s testimony about what Chami told her is
hearsay.|@.) But, as Henry Ford rightly argues, it does not offer Finn’s lectidn of Chami’'s
conversation to prove that Gomez actually turned a pregnant woman(Rway, PagelD.622
Rather, they offer it to show its effect on Finn, namely why she came ted@8mmez posed a
problem for patient safetysee Biegas v. Quickway Carriers, Inc., 573 F.3d 365, 379 (6th Cir.
2009).The same goes for Gomez’s hearsay argument with respect to Jones’ alepesiitnony.
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Thornhill documented Gomezissueswith staff and customersn Gomez’s midyear
evaluation. (R. 2489.) Thornhill indicated that Gomez struggled with challenging patients or
problems and noted that Gomez did not “empathize” with customers. (R. 24, PagelD.394.) And
Gomez did nomeet expectations when it came to “Displaying a Positive Attitude/Take Pride in
the System.” (R. 24, PagelD.392.) Gomez also struggled to “Commit to Team Ménilzk)ys
Thornhill commented that Gomez needed to “communicate more openly” and take stefe to m
her team members’ jobs less difficulid.j

In the latter of half of 2015,0mplaints about Gomez continued. In September 2015, a
hospital employee accompanied her pregnant cousin to the clinic. (R. 24, PagelD.366.) The
employee’s cousin wanted to de&r doctor, but her doctor was unavailabld.) (So the pair saw
Gomez. (d.) During Gomez’sevaluaton, thehospital employebelievedGomez was rude to the
patient never askethe patient if shé@ad any questions, and did not make the patient corbferta
enough to ask questions. (R. 24, PagelD.366.) And when Gomez eventually did book an
appointment for the employee’s cousin, it was not with the patient’s ddet9rS¢ the hospital
employee emailed a complaint to Thornhill. (R. 24-28.)

Thornhill recéved the complaint and emailéér supervisor. (R. 229.) Thornhill's email
to Finn says she discussed the incident with Goarez(Gomez acted rudely. (R. 24, PagelD.367.)
Gomez felt the patient was just upset because the patient could not see her(ldbctind
Thornhill’'s email says Gomez threatened to quit ifwhsdisciplined for the complaintld.) The
email indicates Gomez said she hated her job, anyway, and wanted out of the depadinent. (

Finn forwarded the email to Anitaa¥ger, another supervisor. (R. 24, PagelD.38@gger
recognized the severity of the complaint. (R. 24, PagelD.316.) And she recogniz8drtiext’s

behavior toward patients was starting to show a troubling pattern. (R. 24D4gde) So Yaeger,



Thornhill, and Finn started to discuss appropriate responses to Gomez’s behavior. (R. 24,
PagelD.317.)

The September complaint, combined with the June incidengdedkez to receivanother
Corrective Action. (R. 227.) Gomez received a written warning for a Group 1 viola{len24,
PagelD.365.) The written warning indicates Gomez “displayed a poor attituele pvoviding
care of a patient during an OB intakeld.] As a next step, Gomez wesquired to attend the
service excellence and assessment trairsioA{T) program.

Finn recommended the SEAT program. (R. 24, PagelD.3B89ady planning an
interventionafter the June incidentyhen Finn learned of the September complaint (R. 24,
PagelD.356)sheremembers thinking that the hospital needed to be proactive (RagdiD.352).
Finn explains the SEAT program as a “pendilee” way for an employee to get a “walip call”
by participating in a “small group interventionltl() Sherecognized Gomez’s behavior amounted
to a “problematic pattern that would lead to teratian” and potentially even the loss of Gomez’s
license. [d.) Finn recommended SEABecaus€anyone who had a license and turned away a
patient in crisis needl a SEAT Program referral . . . if they kept their job at all.” (R. 24,
PagelD.358.)

Pam Theise ran the SEAT program. (R. 24, PagelD.3%dter Gomez completed the
training, Theisen provide#inn and Thornhill with a written report. (R. 24, PagelD.352.) The
report says Gomez expressed only “average” job satisfaction andexthmitiot always havig
the “most positive” attitude. (R. 24, PagelD.377.) Gomez also agreed to work on her dattunta
in the workplace, meaning she would strive to take responsibility for her actions tapd “s
blaming.” (d.) And in a section of the report for supervisonly, Theisen rated Gomez’s “Self

Awareness” as “weak to average,” indicating Gomez did not fully appreciate the iofigeat



behavior. (R. 24, PagelD.381.) Similarly, Theisen rated Gomez’s “Accounahititude” as
“Weak (no acknowledgment of needdmsire to do anything differently).Td.) Finally, Theisen
indicatedGomez presented as having@ak“Motivation for Improvement” and had a strong need
for coaching. Id.)

Also in the supervisor'eyesonly portion, Theisersaid Gomez was dealing witiome
“heavy personal issues” contributing to her poor attitude at wWerk24, PagelD.380.)n her
depositionGomezexplained thatat some point between 2014 and 20ié&r daughterwho has
autism,started requiring more car@R. 26, PagelD.466, 47172.) Gomez’'s daughtenad been
removed from the mainstream classroom and placed in a new s@hodl, PagelD.218)he
new schoomeant Gomez’s daughter had to take a and,the bus required Gomez to be at home
between 7:45 and 8:00 am to help her daudiard (R. 24, PagelD.232But some days her
daughter’s condition made riding the bus especially diffiqit) So Gomez had to drive her
daughter to schopbnd, asa result, Gomez was often late for workl)

Initially, Gomez asked Thornhill for an accommodati@. 24, PagelD.2503he wanted
to start hemorningshift later.(R. 26, PagelD.471; R. 24, PagelD.258n0d Thornhill obliged.
(R. 24, PagelD.250R.24-7.) Thornhill explained that nursing shifts start at 8:00, 8:30, and 9:00
am and Thornhill allowed Gomez to schedule 8:30 and 9:00 am start (ingl, PagelD.259
251.)Gomez could not chooseregular 9:00 am start tinaes itwould have been too digptive
for the clinic (R. 24, PagelD.251.)

However,even after Gomexwas allowedto start later, shstill arrived tardy. (R. 24,
PagelD.223251) Thornhill says Gomenever blamed the tardies on her daughtetinstead
offered a litany of excusesaffic, lost keysgetc. (R. 24, PagelD.251, 25pFor her partGomez

insists she told Thornhill every tardy was due to her daughter’s condition. (R.g28DR& 3; R.



24, PagelD.223.) Regardleai,agree that the hospital system'’s attendance policydtitblerate
tardinessit could lead to a Corrective Actio(R. 24, Pagel223-224, 26, 279.) So Thornhill
warned Gomez aboaccumulating tardiegR. 24, PagelD.256.)

But Gomez continued to show up late. So Thornhill issued a Correction A@@iog4,
PagelD.257258; R.2433.) In early November, Gomez received a written warning with athree
day suspension. (R.23B.) Finn was present when Gomez received the suspension (R. 24,
PagelD.353.Finn recalls Gomez “refused to discuss the situation”shmianed out of the room
saying “she had a dinner party to get tdd.X Finn was“stunned.” (d.) Sherecalls thinking
Gomez’s response was “very unusual” for a “licensed professional” and evilahGoimez was
“refusing to follow through on the recommendations from the SEAT prograd))”All in all,

Finn was “concerned about the likelihood of [Gomez] being able to turn her problem afédipd.
SoFinn and Thornhill communicated with Yaeger and agtkeatif Gomezwanted to pursue any
further inteventions to improve her performance, she would be accommodatd. (

Concerned about the effect her tardies were having on her work performance (R. 24,
PagelD.231-233gfterreturningfrom suspensignGomezsubmitted paperwork for intermittent
leaveunder the Family and Medical Leave Act (R-24). Gomez submitted the request based on
her need to care for her daughter. (R. 24, PagelD.Z82 health system grantédandthe leave
period began November 20, 2015. (R. 24, PagelD.&&meztookthe kave at least twicewhen
she needed it to care for her daughter and prevent tardies. (R. 24, PagelD.233.)

Meanwhile,Gomez’s customer serviéssues persiste@n December 32015,a father
accompaniedhis 13yearold daughter to the clinic for a pregnancy test. (R. 24, PagelD.B&Z.)
father wanted to schedule an appointment, Gomez was “rude, showed no empathy, had a

negative demeanor and was inappropriate and did not help him obtain an appointment for his



daughter.” [d.) Then, on December 14, a pregnant patient and her husband complained about
Gomez’s “cold and not compassionate” care wtey asked Gomez to explain genetic testing
results. [d.; R.2438) Gomez never did s@and the couple left the clinic concerned about their
results. (d. R. 24-38.)

The December complaints were the last strAvter the SEAT intervention, multiple
Corrective Actions and auspensioffior tardinessThornhill, Finn, andYaegerdecided Gomez
was not a fit for the health syste(R. 24, PagelD.263, 31359-360.)So in late December 2015,
Thornhill wrote a final corrective actiorcommendingermination(R. 2435.) Yaeger, Finn, and
Thornhill were all present when Gomez was officially fired in January Z&L&4, Pagel[359—
360, 387)

Soon after, Gomez suedenry Ford Health SystemR. 1.) After two rounds of
amendmentgR. 6; R. 18),Gomez’s complaint alleged ADA, Title VIl, FMLA, and state law
claims (R. 18, PagelD.132.37). Following discovery, the health system moved for summary
judgment on all but one of them. (R. 24.)

Il.

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BéthviR”
Civ. P. 56.

1.

Gomezbrings Title VII, FMLA, ADA, andstate law claims againgteHenry Ford Health
System She attributes her adverse employment actions to Venecca Thsrrduial and age
animus, refusal to accommodate, and interference with Gomez'’s rights undbtlthe (R. 26,

PagelD434-435, 465, 48.) In response, Henry FoHkalthsaysGomez got the FMLA leave to
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which she was entitled, got the reasonable accommodation she asked for, anddvieséivse
of her poor work performance, not her race. (R. 24, PagelD.180-181.)

As Gomez raises a host of claims and leary Fordoffers independent arguments for
rejecting each one, the Court will separately address each of the claims.

A.

Gomez says Henry Ford Health System both interfered with her rights undevitife
andretaliated against her for exercising her rights under the act. (R. 18, Pagell33.34The
FMLA entitles eligible employees to as much as “12 workweeks of leawegdamy 12month
period” to care for a child with a “serious health condition.” 29 U.§.2612(a)(1)(C)And the
Sixth Circuit “recognizes two distinct theories for recovery undesthigite (1) the ‘entittement’
or ‘interference’ theory arising from 29 U.S.C. § 2615(a)(1); and (2) the ‘retaliaton’
‘discrimination’ theory arising from2U.S.C. § 2615(a)(2) Festerman v. Cty. of Wayne, 611 F.
App’x 310, 314 (6th Cir. 2015) (quotirtgoge v. Honda of Am. Mfg., Inc., 384 F.3d 238, 244 (6th
Cir. 2004)).Under either theory, absent direct evidence Six¢h Circuit applies thécDonnell
Douglas burdenshifting framework.See Edgar v. JAC Prod., Inc., 443 F.3d 501, 508 (6th Cir.
2006) (applying this framework in the FMLA retaliation contekpnald v. Sybra, Inc., 667 F.3d
757, 762 (6th Cir. 2012) (applying this framework in the FMLA intenfiee context).

Gomezasserts botktheoriesGomez says she needed the intermittent FMLA leave to care
for herspecialneedsdaughter. Gomez says the hospital system should have provided leave the
moment Gomez told them about her daughter. And, adds Garhen she finally did get leave,
Thornhill started targeting her even more.

But theHenry Fordsays Gomez'’s request for intermittent FMLA leave was granted and

points out Gomez admits she had no issues taking intermittent leave. (R. 24, Pag@D1)99

11



Plus,Henry Fordsays Gomez was fired for her poor performance, so on her retaliation claim, she
cannot establish a causal link between taking FMLA leave and her termination. (R. 24,
PagelD.201-202.)

1.

Staring with Gomez’s interference clainn order to stablishher prima facie caseshe
must show (1) she wasan eligible employee, (2) Henry Ford Health Systeranisemployef
underthe FMLA, (3) shewas entitled to leave, (4hegave her employer notice of her intention
to take leave, and (5) Henry Fdrtbalth System denied the lea@ee Tennial v. United Parcel
Serv,, Inc., 840 F.3d 292, 308 (6th Cir. 2016) (citation omitted).

The parties do nadisputeany of the first three elements, and all agreeHbery Ford
granted Gomez’'s FMLA request. (R.-34; R. 24, PagelD.233, 237.) So the only dispute is over
the fourth elementnotice. Gomez says she told Thornhill about her speeiatls daughter long
before hethreeday suspensiofor tardiness(R. 24, PagelD.449.) And, lBomezs view, telling
Thornhill her tardies were the resultazring for her specialeeds daughtewaslegally sufficient
“notice of her intention to take leave.” And so, Gomez conclgteshad placed the ball in Henry
Ford’scourt totell her abouthe availability of FMLA leave.R. 24, PagelD.449.)

Gomez mistakenly relies divallace v. FedEx Corp. 764 F.3d 571, 586 (6th Ciz014).
True,Wallace does say that an employee givesfficient notice thafs]he is requesting leave for
an FMLA-qualifying condition when[s]he gives the employer enough information for the
employer to reasonably conclude that an event described in the FMLA 8 [2612(a)(1)] has
occurred.”Wallace, 764 F.3d at 586 (internal citations omitted). Bvdllace draws the atwe
holding from 29 C.F.R. 825.302(c), one of the FMLA’s implementing regulatidgegid. (citing

the regulation). And by the time of the events in Gomez’s case, the regulation had cBeamged.
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Souder v. Dana Light Axle Mfg., LLC, 725 F.3d 608614-15 (6th Cir. 2013);see also 73 Fed
Reg 67934, 68099; 29 C.F.R. § 825.302(d

The regulation in place at the time of these events sagart,"[a]n employer may require
an employee to comply with the employerusual and customary notice and procedural
requirements for requesting leave, absent unusual circumsta?2@eS.F.R. 8825.302(d). And
where an employee fails to comply, again absent “unusual circumstahE®H’A-protected
leave may be delayed or deniedid. Accordingto the Sixth Circuitthe changedregulation
expressly permits employers to condition FMLprotectedeave upon an employeecompliance
with the employes usual notice and procedural requirements, absent unusual circumstances.
Souder, 725 F.3d at 614Thus to provide “noticeof her intention to take leave(zomezmust
showthat at some point prior to November 2GHecomplied with theHenry Fords “usual and
customary notice and procedural requiremefatistequesting FMLA leavesee Souder, 725 F.3d
at 615. Andif she did not complyith the usual process, and does not point to any unusual
circumstances, then Henry Ford did not interfere with Gomez'’s rights undevittfe By waiting
until Gomezfollowed therequired processSouder, 725 F.3d at 615see also 29 C.F.R.
§ 825.302()12

Gomez did not comply withlenry Ford’sprocedure. Accepting her account, Gomez says
every time she was late she told Thornhill it was because of her daughesmial sgeds. But

Gomez knew about Henry Ford’s attendance policy. (R. 24, PagdlD&2d the attendance

2 To be sure, 825.302 governs only instances of foreseeable leave. éfttten party
addresses whether Gomez'adewould have qualified a®reseeable or unforeseealitowever,
the regulation governing unforeseeable leigveven stricter: to provide notice of unforeseeable
FMLA-leave “an employeenust comply with the employés usual and customary notice and
procedural requirements for requesting leave, absent unusual circumsta@@e<.F.R.
§ 825.303(c) (emphasis added). So the issue remains whether Gomez complied with Héxry Ford
procedure.
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policy explicitly directs employees to “HR Policy 7.02, Leave of Absencduftiner details on
filing a FMLA claim.” (R. 24, PagelD.278.) HR Policy 7.08, turn, says thaGomez was to
provide 30days’ notice for foreseeable leave, less for unforeseeable |édvat PagelD.292.)
Then she had to check in with a supervisor or timekeelgey.And finally, she was to contact
CIGNA, the company’s FMLA administrator, and speak with a Custoniaké Representative.
(Id.) CIGNA wouldfollow up with her. [d.) Yet Gomez does not point to anything in the record
indicating she complied with the above procedures at any time prior to her Novembera2@15 le
request. Nor does Gomez arguey “unusual circumstances” excuse her from compdizBee 29
C.F.R. § 825.302(d).

At bottom, Gomez first provided “notice of her intention to take leave” when she applied
for FMLA leave in November 201%nd, at that point, all agree the company granted the leave
requestSo Henry Ford did not interfereitty Gomez'’sFMLA rightsby waiting forherto usethe
“usual and customary proceduré&ge Souder, 725 F.3d at 615As Gomez cannot establish a
prima facie case, no reasonable jury could find for her on the Fivite#ference claim.

2.

The Court thus turn® Gomez’s retaliation claim. To make out an FMLA retaliation claim,
Gomez shoulders the initial burden: (1) her activity must have been protectesl BVILA, (2)
Henry Ford Health must have known she was exercising her rightde(8y Fordmust have
taken an adverse action against her, and (4) there needed to be a causal link betpetedted
activity and the adverse actidee Donald, 667 F.3cat 761 (citation omitted).

The only element at issue is causation. Gomez says Thornhill startechtahgetafter she
applied for FMLA leave. (R. 26, PagelD.451.) And Gomez was fired roughly one month after

receiving FMLA leave.R. 26,PagelD.451452.) But Henry Ford saysatwhat Gomez views as
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targeting was in faawrite-upsfor poor work performancand failure to live up to the code of
conduct. (R. 26PagelD.201202.) Even more, the hospital says Gomez cannot show temporal
proximity. (1d.)

Even at the prima facie stage, Gomez’s retaliation claim is a close call. TnnezGo
workplace conduct led to disciplinary actiorSed, e.g., R. 2414, 2419, 2425, 2427, 2432, 24
33, 2435.) But,giving Gomezevery benefit of the doubt, skays she wasired roughly one to
two months after requesting and receiving FMLA leaMved recentSixth Circuit @selaw does
suggest thaine to two months temporal proximity between FMLA leave and adverse attjbh
beenough to show causation at the prima facie s@ge.v. AtlasIndus., 730 F. App’x 313, 319
(6th Cir. 2018)(holding that any period less than ten weeks is sufficidntige v. Landscape
Forms, Inc., 592 F. App’x 403, 409 (6th Cir. 2014) (citation omitted) {vio threemonth
timeframe is sufficient)So the Court will assume, for the sake of argum@otnez can establish
a prima facie case.

The burderthus shifts toHenry Fordto showa legitimate nontdiscriminatory or non
retaliatory basis for the terminatidBarliav. MW Veterinary Supply, Inc., 721 F. App’x439, 445
(6th Cir. 2018). And Henry Ford discharges its burdemry Fordsays Gomez was fired for her
workplace conduct and points to her numerous Corrective Actions. (R. 24, PagelD.204.) And the
evidence of record would permit a reasonable jury to credit this explanation.

That finding means thatd@nez must identify evidence that would allow a reasonable jury
to find that her poor conduct was not the real reason for the-upgeand termination but instead
a pretext for retaliatianThis, Gomez has not done. For one, Gomez started to receivet{Verrec
Actions in February 2014, more than a year before she applied for FMLA leave-1R.) Zhd

the Corrective Actions continued through late 2015. (R. 24-27, 24-33, 24-35.)
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More than anything, Gomez was disciplined for her attitude toward cowaakerghe
patient complaints. (R. 24, PagelD.356.) And while Gomez quibbles with the semarsiicaeof
of the patient complaints, she admits patients complained and admastanes|acked empathy.

(See, eg., R. 26, PagelD.486, 487.) Yet the system’s code of conduct for nurses required Gomez
show patients understanding and sensitiyRy.24, PagelD.246&gee also R. 2410.) And Gomez
admittelly, (R. 26, PagelD.486%truggled with that expectatioseg, e.g., R. 2439, 2432; R. 24,
PagelD.394). So mucéo that Finn, her supervisor, believed Gomez’s attitude generated patient
safety concerns. (R. 24, PagelD.356, 358.) And Finn believed termination was a distinciityossibil
given Gomez’s behaviofR. 24, PagelD.358.) So the record amply supports thate@aevas fired

for her poor workplace conduct.

Gomez tries to argue her workplace conduas“not the actual reason” she was fired.
Donald, 667 F.3d at 762Gomez believeker termination would not have occurred but for her
suspension. And her suspension was a product of tardiness caused bypFdtkcted activity.

(R. 24, PagelD.22224; R. 26, PagelD.453jowever,Gomez offers a far too rigid assessment
of the CorrectiveAction policy. (R. 24, PagelD.317.) And ignores the fact that her supervisors
were most concerned about her attitude toward patients. (R. 24, PagelD.358ld388ver, even

if Gomez was late because she was caring for her daughter, as discussedreariarfollowed
Henry Ford’sFMLA leavepolicy prior to her suspension. Thus, wheenry Forddisciplined her

for tardiness, they were enforcing their “usual and customary” leave preseserSouder, 725

F.3d at 615, procedures Gomez knew aljBu4, PagelD.225). So Gomez cannot shdenry

Fordactually fired her because she exercised her rights under the FMLA.
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At bottom, Gomez cannot succeed on her FMLA retaliation claim. Henrydagsthey
fired Gomez because of her workplace conduct. davehviewing the record in the light most
favorable to Gomez, no reasonable jury could fiehry Fords reason was pretextual.

B.

Gomez alsdorings a Title VII claim against the hospital system, alleging two distinct
theories of discrimination. Gomez blames kemmination on Thornhill's race and abgased
animus. In response, Henry Fdfgalthsays Title VII does not prohibit age discrimination and
Gomez cannot establish that she was terminated “because of” hérhrac@ourt agrees.

There is no claim foagediscrimination under Title VIISee Clark v. City of Dublin, 178
F. Appx 522, 524 (6th Cir. 2006) (citingremer v. Chem. Constr. Corp., 456 U.S. 461, 466 n. 4
(2006)). And Plaintiff did not raise nor do the partieief the AEDA.

Although arace discrimination claim under Title VII does existsihot viablan this case
Problematically, neither Gomez’s complaint nor her summary judgment brieflitgite her race.
The complaint says only that Gomez is entitled to Title VII protectiongusecshe is “a different
race of her manager.” (R. 18, PagelD.1&Bn)y by reviewingher deposition testimony do#dse
Court learn that Gomez is white. (R. 24, PagelD.217; R. 26, PagelD.492.) And Venecca Thornhill
is African American. (R. 24, PagelD.21%) Gomez brings a reverse discrimination claim.

As Gomez has no direct evidence of discrimination, she must rely okldbennel
Douglas burdenshifting framework See Carey v. Foley & Lardner LLP, 577 F. Appx 573, 586
81 (6th Cir. 2014). Initially, Gonee bears the burden of establishing a prima facie case of
discrimination.Id. Additionally, as part of her prima facie case for reverse discriminaiomez

must show “background circumstances to support the suspicion that [Henry Ford] is thed unus
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employer who discriminates against the majoritgdmbetti v. Cuyahoga Cmty. Coll., 314 F.3d
249, 255 (6th Cir. 2002).

Gomezmakes no attempt to do so. Nor could she make this shopirnigast two of her
supervisors—Joanne Quaine and Mary Firwere white wome. (R. 24, PagelD.228, 235.) And
some of her coworkers among the nursing staff were white. (R. 24, PagelD.219.x({Tthatfa
Henry Fordhired and promoted white people cuts against Gomez'’s redis@mination claim.
See Briggs v. Potter, 463 F.3d 50,/517 (6th Cir. 2006)Even more, Gomez has not offered any
background circumstances suggesting Henry Ford “is the unusual employer witidées
against”the majority See Briggs v. Potter, 463 F.3dat 517. Added together, Gomez has not
produced “a shik of evidence” to make out a prima facie case of reverse discrimin&gan.
Briggs, 463 F.3d at 517Yeager v. GMC, 265 F.3d 389, 397 (6th Cir. 2001). Additionally, for the
reasons set forth abovdenry Ford Health has also offered legitimate,-d@triminatory, non
pretextual reasons for Gomez’s termination.rdessonable jury could find for Gomez on blaim
of racediscrimination

C.

Finally, Gomez alleges thdenry Fordfailed to offer her a reasonable accommodadi®on
required by thémericans with Disabilities Aand its Michigan counterpart. (R. 18, PagelD432
137.)This is the extent of her argument:

Defendant claims that it accommodated Plaintiff under the Ameyiesith

Disabilities Act by accommodating a request to her schedule. However, as

discussedupra, only allowing Plaintiff to delay her start time on some occasions

to 8:30 [was not] an adequate accommodation, since Plaintiff still encountered

issues with he schedule, ultimately resulting in a Written Warning with

Suspension, and her having to formally request FMLA leave.

(R. 26, PagelD.456.)
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A section of the Americans with Disabilities Ambhibits ‘excluding or otherwise denying
equal jobs or benefits to a qualified individual because of the known disability nfimrdual
with whom the qualified individual is known to have a relationship or associad@nJ.S.C.

§ 12112(b)(4)But this provision of the statute does not require employers “to provadenable
accommodations to nedisabled workers . . .” Sansberry v. Air Wis. Airlines Corp., 651 F.3d
482, 486 (6th Cir. 2011)see also Magnus v. . Mark United Methodist Church, 688 F.3d 331,
339 (7th Cir. 2012fholding an employer need not accommieda employee on account of the
employee’s daughter).

Moreoverthe MichiganPersonsvith Disabilities Civil Rights Actloes nopermitGomez
to state a claimifased on her association with a disabled perdeiras v. Pitt, McGhee, Palmer,
Rivers & Golden, PC, No. 0913527, 2010 WL 4683912, at *4 (E.D. Mich. Nov. 10, 2010) (citing
Mich. Comp. Laws § 37.1102; § 37.1103(d)(1)).

Thus, to the extent plaintiff seeks a reasonable accommodation due to her daughter’s
special needs, neither the ADA nor its Michigan equivalent entitle her t@@®ansberry, 651
F.3dat 486;Elias, 2010 WL 4683912 at *4. So no reasonable jury could find in her favor on her
reasonable accommodation claims.

D.

What remainghenis Gomez'’s state law claim for age and rdserimination under the
Elliott-Larsen Civil Rights Act, alleged iner second amended complaint. (R. 18, PagelD-132
133.)And Henry Ford answered. (R. 20, PagelD.143.) Yet even on a generous read, it does not
appear Henry Ford moved on sieeELCRAclaims.

But the Court hadismissed all of Gomez’s federal claisd when, as here, the federal

claims are dismissed before trial, and only state claims remain, federal aftentslecline to
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exercise supplemental jurisdiction over the skate claims.See, e.g., Musson Theatrical, Inc. v.
Fed. Exp. Corp., 89 F.3d 1244, 1254 (6th Cir. 1996). In deciding whether to exercise jurisdiction,
the Court’s task is to weigh “judicial economy, convenience, fairness, and comity

The factors point to dismissal. True, the parties have completed discovery. But that
discovery is still useful in the state courts. Plus, Gomez filed these claimsraigths after her
termination. ELCRA’s statute of limitations gives Gomez three years to file her ctaen.
Finnerty v. RadioShack Corp., 390 F App’x 520, 527 n. 1 (6th Cir. 2010) (citin@arg v. Macomb
County Cmty. Mental Health Servs., 696 N.W.2d 646, 65568 (Mich. 2005). And as the statute
of limitations has been stopped during the pendency of this litigaggenArtis v. District of
Columbia, 138 S.Ct. 594, 598 (2018he should have no trouble timelyfileng in state court.
Accordingly, the Court declines to exercise supplemental jurisdiction ogerethaining state
claims.

V.

Accordingly, the Court GRANTS Henry FbrHealth System’s motion for summary
judgment. (R. 24.) And the Court declines to exercise supplemental jurisdictich@vemaining
statelaw claim. So Gomez’s complaint (R. 18) is DISMISSED.

SO ORDERED

Date: SeptembeB0, 2018 dLaurie J. Michelson
Hon. Laurie J. Michelson
DisTRICT COURT JUDGE
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