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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
KEVIN M. THOMAS,
Plaintiff, Civil Action No. 16-cv-13565

V. MagistrateJudge Mona K. Majzoub

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.
/

OPINION AND ORDER
DENYING PLAINTIFF'S MOTION FO R SUMMARY JUDGMENT [14] AND
GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT [18]

Under 42 U.S.C. § 405(g), Plaintiff Kevin Thas seeks judicial review of Defendant
Commissioner of Social Security’s determination tiets not entitled to social security benefits.
(Docket no. 1.) Before the Court are PldftgiMotion for Summary Jdgment (docket no. 14)
and Defendant’s Motion for Summasydgment (docket no. 18). Witlbnsent of the parties, this
case has been referred to the undersigned fdijdilgment in accordance with 28 U.S.C. § 636(c)
and Federal Rule of Civil Procedure 73. (Ddake. 15.) The Court hasviewed the pleadings
and dispenses with a hearing pursuant to EaBtistrict of MichiganLocal Rule 7.1(f)(2).

l. PROCEDURAL HISTORY

On June 12, 2013, Plaintiff applied for Dis#tilnsurance Benefits (“DIB”) on the basis
of several physical and mental impairments. BBR The Social Securi#dministration initially
denied Plaintiff's claims on September 2013. (TR 100-03.) On June 18, 2015, Plaintiff
appeared with a representatased testified at a hearing befohelministrative Law Judge (ALJ)

JoErin O’'Leavy. (TR 31.) On July 31, 2015, theJAksued an unfavorable decision on Plaintiff’s
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claims. (TR 31-43.) Plaintiff puested a review of the ALJ'&dision with the Appeals Council,
which was denied on August 12, 2016. (TR Of October 5, 2016, Plaintiff commenced this
action for judicial review, anthe parties filed cross motions for summary judgment, which are
currently before the CourtDocket no. 14; docket no. 18.)
. HEARING TESTIMONY AND MEDICAL EVIDENCE

Plaintiff sets forth a brief paedural history of this matter as well as a short summary of
the relevant medical records. (Docket no. 14, pp. IF6g ALJ summarized Plaintiff's medical
records (TR 38-42), and Defendgrbvided an additional sumnyaof Plaintiff's medical and
non-medical records (docket nd8, pp. 2-7). Having conducteah independent review of
Plaintiff's medical record anthe hearing transcript, the undgred finds thatthere are no
material inconsistencies among these recitatiohghe record. Therefe, in lieu of re-
summarizing this information, the undersigned widorporate the above-cited factual recitations
by reference and will also makdeesnces and citations to the record as necessary to address the
parties’ arguments thughout this opinion.
V. ADMINISTRATIVE LAW JUDGE’S DETERMINATION

The ALJ determined that Plaintiff did not eggan substantial gainful activity since June
12, 2013, the application date. (BR.) In addition, ta ALJ found that Plaintiff had the following
severe impairments: “asthma, affective disordaxkjety disorder, and personality disordedd.)X
Nevertheless, the ALJ concludedatiPlaintiff did not have aimpairment or combination of
impairments that met or medically equaled the sgvef one of the listed impairments in 20 CFR
Part 404, Subpart P, Appendix 1d.J In addition, the ALJ determined that Plaintiff retained the
residual functional capacity (“RFC”) to do a full range of work at all exertional levels with the

following non-exertional limitations: he was unablelinb ladders, ropes, or scaffolds; he could



not work around unprotected heights or dangeraosing mechanical parts; he should avoid
concentrated exposure to dust, ajdumes, pulmonary irritantand extreme temperatures; he
was limited to simple, routine, repetitive tasks not at a production rate pace; he was limited to
simple work-related decisions; ahd could occasionally interasfth supervisors and coworkers
but never with the public. (TR38.) On the basis of thidetermination, the ALJ posed a
hypothetical to the Vocational Expe*VE”), who testified Plaitiff is capable of performing
occupations that exist in significant numbarsthe national economy, including cook helper,
cleaner, and clerical assistar{lR 42-43.) Consequently, the Alconcluded that Plaintiff was
not under a disability, as defin@dthe Social Security Act, a@ny time since June 12, 2013, the
application date. (TR 43.)
V. LAW AND ANALYSIS

A. Standard of Review

Pursuant to 42 U.S.C. 8§ 405(g), this Cdas jurisdiction to reew the Commissioner’s
final decisions. Judicial revieaf the Commissioner’s decisiondimited to determining whether
his findings are supported by stdstial evidence and whethae employed the proper legal
standards.See Richardson v. Perale$02 U.S. 389, 401 (1971Vyalters v. Comm;r127 F.3d
525, 528 (6th Cir. 1997). Substantial evidensemore than a scintilla but less than a

preponderance; it is “such relevant evidenceaasasonable mind might accept as adequate to
support a conclusion.”Richardson402 U.S. at 401 (quotingonsolidated Edison Co. v. NLRB
305 U.S. 197, 229 (1938)\alters 127 F.3d at 528. It is not thienction of this Court to try
casegle novgresolve conflicts in the evidence, or decide questions of credib8iee Brainard

v. Sec'y of Health and Human Sen&89 F.2d 679, 681 (6th Cir. 198@arner v. Heckler745

F.2d 383, 387 (6th Cir. 1984).



In determining the existence of substantevidence, the court must examine the
administrative record as a whol&ee Kirk v. Sec’y of Health and Human Ser%687 F.2d 524,
536 (6th Cir. 1981)cert. denied 461 U.S. 957 (1983). If ¢hCommissioner’s decision is
supported by substantial evidenttenust be affirmed, even the reviewing court would decide
the matter differentlyKinsella v. Schweiker708 F.2d 1058, 1059 (6th rCil983), and even if
substantial evidence alsapports the opposite conclusiosee Her v. Comm'r203 F.3d 388,
389-90 (6th Cir. 1999Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 198@n banc) (noting that
the substantial evidence standard “presuppossttiere is a zone of choice within which the
decisionmakers can go either way, without intemee by the courts”). “But ‘[ajn ALJ’s failure
to follow agency rules and regtitans denotes a lack of substial evidence, even where the
conclusion of the ALJ may be justified based upon the recdgayheart v. Comm’r of Soc. Sec.
710 F.3d 365, 374 (6th Cir. 2013) (quoti@gle v. Astrue661 F.3d 931, 937 (6th Cir. 2011)).

B. Framework for Social Security Determinations

Plaintiff's Social Security disability determination was made in accordance with a five-
step sequential analysis. thre first four steps, Plairfitiwvas required to show that:

(1) Plaintiff was not presently engagedsubstantial gainful employment; and

(2) Plaintiff suffered froma severe impairment; and

3) the impairment met or was medically equal to a “listed impairment;” or

(4) Plaintiff did not have # residual functional capacifRFC) to perform relevant
past work.

See20 C.F.R. § 404.1520(a)-(f). Rlaintiff's impairments prevaad Plaintiff from doing past
work, the Commissioner, at step five, would ddes Plaintiffs RFC, age, education, and past
work experience to determine if Plaintiff coysérform other work. Ihot, Plaintiff would be

deemed disabledSee idat § 404.1520(g). The Commissiomes the burden of proof only on



“the fifth step, proving that there is work availaln the economy that the claimant can perform.”
Her, 203 F.3d at 391. To meet this burdere, @ommissioner must make a finding “supported by
substantial evidence that [Plaintiff] has the waoeal qualifications to pdorm specific jobs.”
Varley v. Sec’y of Health and Human Ser820 F.2d 777, 779 (6th Cir. 1987). This “substantial
evidence” may be in the form of vocational estpestimony in response to a hypothetical question,
“but only ‘if the question accurately portrayPlaintiff's] individual physical and mental
impairments.” Id. (citations omitted).

C. Analysis

Plaintiff contends that the ALJ erred by fagito evaluate a Work Activity Questionnaire
prepared by Rebecca Burleson (the “Questionf)aménich according to Plaintiff demonstrates
Plaintiff's inability to work in a compétve environment. (Docket no. 14, p. 6-7.)

As a program manager at WeDimensions, Ms. Burleson onsidered a “non-medical
source.” See Titles Il & XVI: Consgfing Opinions & Other Evience from Sources Who Are Not
“Acceptable Med. Sources” in Disability ClaimSSR 06-03p (S.S.A. Aug. 9, 2006). The ALJ’s
decision should reflect the consideration ofnogis from “non-medicadources” who have seen
the claimant in their professional capacitg. Although there is a disction between what an
adjudicator must consider and what the adjudicatast explain in the digality determination or
decision, the adjudicator generadligould explain the wght given to opiniongrom these “other
sources,” or otherwise ensuratithe discussion of the evidence in the determination or decision
allows a claimant or subsequent reviewerfdtlow the adjudicator’'s reasoning, when such
opinions may have an effect on the outcome of the ddse.

Plaintiff contends that the ALJ committedveesible error by “not evaluating the most

critical piece of evidence in this case [i.eg fQuestionnaire].” (Ddet no. 14, p. 4.) Although



Plaintiff concedes that the AlLconsidered the Questionnair@. @t 7), Plaintiff asserts that the
ALJ should have more thoroughly analyzed the @oiesaire in her Decision, including the basis
for not incorporating Ms. Bured®’s responses in the RFQAd.]

As set forth above, the ALJ “generally shoelkblain the weighgiven” to non-medical
opinions or “otherwise ensure that the disaussof the evidence . . . allows a claimant or
subsequent reviewer to follow the adjudicadaeasoning.” If lay witness testimony is provided,
the ALJ cannot disregard it vibut comment, and must give reastorsiot crediting the testimony
that are germane to each witnes4aloney v. Comm’r of Soc. Sgd80 F. App’x 804, 810 (6th
Cir. 2012) (citingNguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 1996)). But even if the ALJ
erroneously disregards a lay waBs'’s testimony, the error is harssef “no reasonable ALJ, when
fully crediting the testimony, could have reached a different disability determindtioiciting
Stout v. Comm’r of Soc. Sed54 F.3d 1050, 1056 (9th Cir. 2006)).

In the present matter, the ALJ provided substantial evidence in support of the RFC
determination, and her discussion of the ewigepermits the Court to follow her reasoning.
Accordingly, any failure toxgressly address the Questionnasrat most harmless error.

The ALJ determined that Plaintiff was cafmlbf full range ofwork with certain non-
exertional limitations, being “limited to simplegutine, repetitive tasks but not at a production
rate pace,” being “limited to simple work-reldtdecisions” and “occasionally interact[ing] with
supervisors and coworkers but newgth the public.” (R. 38.) In explaimg the bases for this
determination, the ALJ analyzed the records feaweral of Plaintiff's tating physicians. With
regard to Plaintiff's mental impairments—affee disorder, anxiety disorder, and personality

disorder—the ALJ discussed the results of artd§ and mental status examination, testimony



from Plaintiff's mother, and theecords of Dr. Michael Brady, Ddudy Strait, Thomas Seibert,
L.L.P., and Plaintiff's primary care gvider, Dr. Steve Brennan. (TR 38-42.)

Dr. Brady, a consultative examining psychasbgreported that Plaintiff's mood was
mildly depressed, but noted thBfaintiff's thoughts were spoateous and well organized.
Although Dr. Brady concluded thttere was “no psychiatric reastirat Plaintiff could not obtain
or maintain employment,” he aoped that Plaintiff's “ability to withstand the normal stressors
associated with a workplace setting is somawimpaired due to maladaptive personality
characteristics.” (TR 235-38, 288-91.) The AL¥@®r. Brady’s opinion great weight. (TR 40.)

Dr. Strait, a state agency rewing psychologist, determinedattPlaintiff had the capacity
to perform routine, two-step taskn a sustained basis, but canéd that Plaintiff may work best
alone or in a small, familiar group. (TR 96.) eTALJ gave Dr. Strait’'sssessment great weight.
(TR 41))

Mr. Seibert reported tha®laintiff would havedifficulty working in an occupation that
requires average social assert@es working in any occupation that has an above-average degree
of stress, and working in any occupation that reguabove-average powers of concentration. (TR
259.) The ALJ gave Mr. Seibestopinion great weight, and notdtht the RFC was consistent
with Mr. Seibert’'s recommended limitations. (TR 41.)

Dr. Brennan diagnosed Plaintiff with degsion, but concluded ah Plaintiff had no
physical or mental limitations. (TR 357-58.) TAkJ gave Dr. Brennan'’s opinion little weight
to the extent that it was inconsistent with lingtations expressed by Phiff's other physicians,
but also noted that “it isritically important to my analysis that the treating source has indicated

no significant or disaltig restriction.” (TR 41.)



Summarizing the medical records and opimniestimony, the ALJ concluded that “the
preponderance of credible eviderestablishes that the claimatperienced no greater than, at
most, mild to moderate functional limitations upais ability to perform basic work activities.”
(TR 42.) The RFC conforms to the limitat®orsupported by Plaintiff's medical records by
restricting Plaintiff to “simple, routine, repetie tasks but not at a production rate pace,” to
“simple work-related decisions” and to “occasionatiferact[ing] with supervisors and coworkers
but never with the public.” (TR38.) Based on this RFC, the VEtelemined that jobs existed in
significant numbers that Plaifftcould perform. (TR 81-82.)

Compared to the substantial evidence analygethe ALJ in her RFC determination, the
Questionnaire contributes very lgtsignificant information. Andlthough Plaintiff characterizes
the Questionnaire as “the most critical pieceewatlence in this case,” the two-page document
consists primarily of “yes” or “no” checkboxesdicontains no substantive analysis in support of
its conclusions. (TR 227-28.) The conclusoryura of the responses inhibits the sort of
“evaluation” that Plaintiff contends the ALJ should have undertaken. In addition, nothing about
the Questionnaire suggests that Ms. Burlestenohed to express any opinion regarding whether
Plaintiff should remain limited to the level performance observed at New Dimensions. As
Defendant notes, the Questionnair@s primarily relevant to thesue of whether Plaintiff’'s work
at New Dimensions constituted substantial gainful activity since the application date. ($Be36.
docket no. 18, p. 9.)

Plaintiff's assertion that the ALJ should hadevoted more analysis to the Questionnaire
frames the objection as a procedural matter. Wewehe bulk of Plaintiff's briefing seems to
argue that the ALJ simply reached the wrong conclusi@eedocket no. 14, p 8 (“The Work

Activity Questionnaire completed by Ms. Burleson certainly reflects that . . . Mr. Thomas is



working with lower production standards, extrdphend supervision, and lower quality standards,
as well as more breaks/rest periods and feweasier duties.”); docket no. 19, p. 3 (rhetorically
guestioning whether Plaintiff's wk history “sound[s] like someorneho is able to work in a
competitive environment”).) Whether framed gg@cedural or substantive issue, the ALJ's RFC
assessment is supported by substantial evidencas @ndt subject to reversal merely because
substantial evidence exidgtsthe record to suppoa different conclusion.’Felisky v. Bowen35
F.3d 1027, 1035 (6th Cir. 1994).
VL. CONCLUSION

For the reasons stated herdin,|IS ORDERED that Plaintiffs Motion for Summary

Judgment [14] iIDENIED, and Defendant’s Motion f@ummary Judgment [18] GRANTED.

Dated: October 26, 2017 s/ Mona K. Majzoub
MONA K. MAJZOUB
UNITED STATESMAGISTRATE JUDGE

PROOF OF SERVICE

| hereby certify that a copy of this Opinion and Order was served upon counsel of record
on this date.

Dated: October 26, 2017 s/ Lisa C. Bartlett
Case Manager




