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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
PHILIP WILLNER,
Plaintiff, CasdNo. 16-13574

Hon MatthewF. Leitman
V.

SYNTEL, INC.,

Defendant.

OPINION AND ORDER GRANTING DEFENDANT'S
MOTION TO DISMISS (ECF #8)

In 2016, Defendant Syntel, Inc. askexishareholders to approve a new incentive
compensation plan for its officers, directaasd employees. In connection with that
request, Syntel issued a proxy statement daagrithe proposed plan. Plaintiff Philip
Willner, a Syntel shareholdeand his lawyer compared the proxy statement to the terms
of the compensation plan and concluded that the proxy mischaracterized the plan.
Willner's lawyer sent a letter to Syntelemanding that it supplement the proxy
statement with revised disclosures, and Syt so (even though Syntel disagreed
with Willner’s claim that the proxy was inaccurptédn this actionWillner insists that
his counsel’'s work conferred a substanbahefit on Sytnel's shareholders, and he
claims that Syntel must pay him more than $75,000 in attorney fees for that benefit.
But Michigan law does not permit such a fee award under these circumstances.

Therefore, the CouISMISSES Willner's Complaint.
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I
A

Syntel is a publicly-tided *“global provider ofdigital transformation,
information technology, and knowledge process outsourcingcesrto Global 2000
companies.” (Compl. at 12, ECF #1 at Pg. IPIR2is headquartered in Troy, Michigan.
(See id. Willner is a Syntel shareholder and a citizen of New Ydke(id at 11.)

At Syntel's 2016 annual meeting, the company asked its shareholders to approve
a new incentive compensation plaBeé idat {7, ECF #1 at Pg. ID 2.) Prior to that
meeting, Syntel described the compensapiam — and its revised limits on executive
compensation — in a Schedule 14A Defr@tProxy Statement (the “Proxy”)Sée id.
at Pg. ID 3.) It filed théProxy with the Securitiesnd Exchange Commission (the
“SEC”) and issued it to shareholderSeg id.

Willner compared the Proxy against thengensation plan. He concluded that
the Proxy “falsely represented that therfgpensation plan] restricted the amount of
stock awards that [Syntel’s Board of Directors] could grant to an individual participant
during a calendar year.1d. at 7, ECF #1 at Pg. ID)3.According toWillner, the
Proxy represented that the compensafptan authorized Syntel’'s Board to award
participants “no more than 1,850,000 &®irof stock per year, but under the actual
terms of the plan, that “limit[] ... [waspnly applicable to awards that [Syntel's]
Compensation Committee specifically desigfdltas subject” to Section 162(m) of the

Tax Code. Id. at 127, ECF #1 at Pg. ID 8.) nply put, Willner contended that the



Proxy falsely told shareholdethat the compensation placontained “participant
annual limits” on stock awarddd( at Pg. ID 8-9.) Willnebelieved that “[a]s a result
of the Board’s affirmative misrepresentason. Syntel shareholders were [] misled
about the material terms of the [compemsaiplan] that they were being asked to
approve.” (d. at 135, ECF #1 at Pg. ID 10.)

On May 10, 2016, Willner's counselrdea shareholder demand letter to Syntel
(the “Demand Letter”). 3eeECF #1-1.) In the Demand Letter, Willner's attorney
alleged that the Proxy “misrepresent[ed] mateterms of the [compensation plan]”
because it mischaracterized thenpilia the manner described above. @t Pg. ID 16;
see alscCompl. at 17, ECF #1 at Pg. ID 2-33mong other things, Willner “demanded
that the Board issue a supplemental disgie to correct the [] Proxy before
shareholders voted [on the compensation plan] at the 2016 Annual Meeting.” (Compl.
at 137, ECF #1 at Pg. ID 11.)

Syntel reviewed the Demand Letter ahsbgreed with Willneés contention that
the Proxy materially mischaracterized the compensation BaeECF #1-3 at Pg. ID
23-24.) Syntel nonetheless decided ile & supplemental Schedule 14A Proxy
Statement with the SEC (tli8upplemental Proxy”).§eeCompl. at 138, ECF #1 at
Pg. ID 11.) In the Supplemental Proxy, Sjrdtated that “the previously-disclosed
annual ‘limit’ [on stock awards] would pgly only to Section 162(m) Awards under
the [compensation plan] and not to any other awardsl."at 139, ECF #1 at Pg. ID

11, quoting the Supplemental Proxy; internal emphasis removed.)



Syntel's shareholdergpproved the compensationapl at the company’s 2016
annual meeting.See id.at 141, ECF #1 at Pg. ID 12.) Willner thereafter sought “a
reasonable attorneys’ fee” from Syntédl. @t 11, ECF #1 at Pg. ID 4.) Syntel declined
to pay Willner any fee See id).

B

On October 16, 2016, Willner filed thistaam. Willner's sde count seeks more
than $75,000 in legal fees and experiseonnection with the Demand LetteBeg id.
at 11 3, 46, ECF #1 at Pg. ID 2, 13.) Willnexigis that he is entitled to his fees under
“the common or corporate benefit doctrine’a doctrine that authorizes an award of
attorney fees and expenses to “representative plaintiffs and their counsel ... for
producing a benefit to a represented cladd.’dqt Y10, ECF #1 at Pg. ID 4.) Willner
says that the doctrine applies here becauseffuds benefitted Syntel’s shareholders.
In Willner's words, he “conferred [a bemigfon [Syntel’'s] shareholders by means of a
pre-suit demand that caused corrective adbope taken and enabled shareholders to
render a fully-informed vote on [the compensation plamdl’ gt 16, ECF #1 at Pg. ID
2; see also idat 110, ECF #1 at Pg. I8 in which Willner claimghat he is entitled to
fees based on the “substantenefit he conferred on theyj&el’'s] shareholders.”)
Willner maintains that “[wére it not for his counsel’svestigation and review of
[Syntel's] voluminous SEC filings, and thresulting Demand [Letter], shareholders
would have been deprived of their fundanta right to an informed vote at the 2016

Annual Meeting.” [d. at 110, ECF #1 at Pg. ID 4.)



Syntel filed a motion to dismiss Willner’s claim for attorney fees on November
18, 2016. $eeECF #8.) The Court held a hesgion Syntel's motion on April 12,
2017.

[l
A

Syntel moves to dismiss Willner’s clainrfattorney fees under Rule 12(b)(6) of
the Federal Rules of Civil ProceduréTo survive a motion to dismiss” under Rule
12(b)(6), “a complaint must contain suffinifactual matter, accepted as true, to ‘state
a claim to relief that iplausible on its face.”Ashcroft v. Igbgl 556 U.S. 662, 678
(2009) (quotingBell Atlantic Corp. v.Twombly, 550 U.S. 54455 (2007)). A claim
Is facially plausible when alaintiff pleads factual contérthat permits a court to
reasonably infer that the defendant is liable for the alleged miscoishectd When
assessing the sufficiency of a plaintiff'saich, a district courtnust accept all of a
complaint's factual allegations as trGee Ziegler v. IBP Hog Mkt., In249 F.3d 509,
512 (6th Cir. 2001). “Mereonclusions,” however, “are hentitled to the assumption
of truth. While legal concluens can provide the complasframework, they must be
supported by factual allegationddbal, 556 U.S. at 664. Alaintiff must therefore
provide “more than labels drconclusions,” or “a formulaicecitation of the elements
of a cause of actionTwombly 550 U.S. at 556. “Threadbare recitals of the elements
of a cause of action, supported by mere conclusory statements, do not siaffiak.”

556 U.S. at 678.



B

The Court has subject matter jurisdictiorepthis action based upon the parties’
diversity of citizenship and the amount in controve8se28 U.S.C. 1332(a)(1). Ina
diversity action like this o& the Court must apply Michigan law as determined by the
Michigan Supreme Courgee Erie R.R. v. Tompkjrgd4 U.S. 64, 78 (1938).

Willner does not dispute that Michigamwlayoverns his claim for attorney fees,
but he nonetheless urges the Court to glhri3elaware law in resolving his claim.
Willner argues that “on unresolved corporte issues such as [the one before the
Court], ‘Michigan courts commonly reféo Delaware law....”” (Willner Resp. Br.,
ECF #11 at Pg. ID 246 quotir@nsumers Power Co. Deriv. Litjdl32 F.R.D. 455,
461 (E.D. Mich. 1990)).

For several reasons, the Court decliM@Bner’s invitation to rely on Delaware
law. First, the issues before this Cioare not “unresolved”nder Michigan law. On
the contrary, as described below, thera isubstantial bodgf Michigan case law
addressing and resolving tlguestions presented. Second, that body of law is
inconsistent with the Delaware rule cited\Wllner. Finally, tre question before the
Court — whether Willner's fee request fallgin an exception to the common law rule
that attorney fees are not ordinarily recobdea- is unlike the quetions of corporate
law on which courts applying Michigan law have looked to Delaware $&#&, e.g.,
Plaza Sec. Co. v Fruehauf Carp43 F.Supp. 1535, 1543.(& Mich. 1986) (looking

to Delaware law for guidance concerning scope of directors’ fiduciary duties). Willner



has not cited any decisions which Michigan courts have treated Delaware law as
especially persuasive in fee pliges like the one before the Court. The Court need not
look any further than Michigan common asthtutory law to resolve the questions
presented here.
[l
A
“For better or worse, the common-lavadition in Michigan follows what is
sometimes called the ‘American Rule’ regarding attorney fd&spima v. Auto Club
Ins. Ass’n, 521 N.W.2d 831, 837 (Mich. 1994)Under this rule, attorney fees are not
ordinarily recoverable unless a statuteurt rule, or common-law exception provides
to the contrary.’ld. Exceptions to this rule “are cdansed narrowly” under Michigan
law. Burnside v. State Farm Fire and Cas. C528 N.W.2d 749, 751 (Mich. App.
1995)1
B
One “generally-recognized exception[] to the common-law prohibition against
awarding attorney fees” is theo-called “common fund” exceptiorPompa 521

N.W.2d at 838. Under this exception, a ¢auay award attorney fees “out of a fund

1 See also Association Research and Dpraent Corp. v. CAN Financial Cotp.
333 N.W.2d 206, 209 (Mich. gp. 1983) (holding that jury award of attorney fees
was “improper” because “[n]o special airastances [warranting award] existed,”
and noting that “only irunusualcircumstances” should courts deviate from the
general rule prohibiting the award of fees) (emphasis added).



under the control of [the] court ... to pers who have been successful in a suit
concerning it, resulting in a benefit to all interested in the fundn ré Attorneys Fees
of Kelman, Loria, Downing, Schneider & Simps@80 N.W.2d 457, 460 (Mich.
1979)? This exception “is based on equitablmpiples: ‘[t]Jo allow the others to obtain
the full benefit from the plaintiff's efforteithout contribuing equally to the litigation
expenses would be to enrich the othenjustly at the platiff's expense.”Abston v.
Aetna Cas. & Sur. Cp346 N.W.2d 63, 65 (MichApp. 1983) (quotindn re Kelman
280 N.W.2d at 460)).

“While [the common fund] exception i®cognized in Michigan, it generally
only applies when a prevailing party creavegprotects a common fund that benefits
itself as well as othersPopma,521 N.W.2d at 838 (citinth re Kelman280 N.W.2d
at 460). And the prevailing party must create the fund througdtion —through the
“successful” prosecution of “a suitfi re Kelman 280 N.W.2d at 460 (quotirfgant v.
Perronville Shingle Co 146 N.W. 212, 217-18 (Mict1914)). Indeed, “one of the
requisites for a fee award” under tlmmmmon fund exception “is successful
maintenance of the &uby the plaintiff.” Cicelski v. Sears, Roebuck & C848 N.W.2d

685, 692 (Mich. App. 1984).

2 For ease of reference, the Court will refer to this decisiotna® ‘Kelman’
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C

Some courts have recognized an addal exception to the American Rule
known as the “common or substantial b&hexception. This exception “grew out of
and is closely related the common fund exception.” Moore’s Federal Practice 3d
(2017 ed.) 854.171[2][b][i]. This exception authorizeseurt to award attorney fees
where a party “successfully maintain[s] a stiat substantiallybenefits a group of
others in the same manner anéelf,” even if the “suit” doesot result in the creation
of a common fundMills v. Elec. Auto-Lite Co 396 U.S. 375, 393 (1970). “Like the
common fund exception, [the common or subissh benefit] exception is based on the
equitable notion thagersons benefitting from a suit shéplay their proportionate share
of the cost of the litigation.” 1Moore’s Federal Practice 3dt §54.171[2][b][iii].

As construed by the United States Supreme Court (as a matter of federal law),
the common or substantial benefit exceptiallows a shareholder to recover his
attorney fees from a corporation where litigation efforts confer a benefit upon the
corporation’s shaholders. InMills, for instance, the Supreme Court held that a
corporation could be geiired to pay the attorney feeta shareholdewho obtained a
court order requiring the corporation to cotr@misrepresentation in a proxy statement.

See Mills 396 U.S. at 396-97. The Supreme Gaxiplained that the trial court could



“assess fees against all of the shareholpen® benefitted from the corrected proxy
statementihrough an awad against thecorporation” Id. at 395 (emphasis addet).

The Delaware Chancery Court has arguably taken the common or substantial
benefit exception one step further. Thatit has suggested that a court may require a
corporation to pay a shamdder-plaintiff's attorney fees where the shareholder’s
demand letter alone confers a benefit on the corporation’s shareholders. For example,
in Raul v. Astoria Fin. Corp2014 WL 2795312, at **17-8 (Del. Ch. 2014), that court
suggested that a shareholder could recoveattigsney fees from a corporation if (1)
the shareholder's demand letter presented to the corporation a meritorious claim
concerning the insufficiency of certainsdiosures filed with the SEC and (2) the
corporation corrected the disclosures in oese to the demand. Thus, at least in the
Delaware Chancery Court, a shareholplaintiff whose demand letter induces a
corporation to correct a materially misl@agl proxy statement mdye able to recover
fees from the issuing cormion — even withaufiling a civil action challenging the

proxy.4

3 See also Ramey v. Cincinnati Enquirer, Jrig08 F.2d 1188, 1194-95 (6@ir.
1974) (affirming order requiring a cor@te defendant to pay a shareholder-
plaintiff's attorney fees wherthe plaintiff's civil action led the corporation to amend
a proxy statement issued in advance of an important shareholder vote).

41t does not appear that the Delaware 8o Court has ever adepitthis rule. The
leading Delaware Supreme Court demisiaddressing the common or substantial
benefit exception i§andycrafts, Inc. v. Initio Partner§62 A.2d 1162 (Del. 1989).
The court inTandycraftslinked the common or substantial benefit exception to
benefits obtainedhrough litigation See id.at 1163 (holding that “under certain
circumstances, counsel fees may barmed to an individual shareholdehose

10



v
If and to the extent that the common or substantial benefit exception to the
American Rule exists under Michigan laiv,is narrower than the versions of that
exception recognized under tleeleral and Delaware law described above. Indeed, the
leading decisions of the Michigan Supre@murt concerning the exception make clear
that it does not allow a shareholder to recat&rney fees from a corporation where
he has conferred a benefit upon the caxpon’s shareholders (rather than upon the
corporation itself). Moreover, a second lofecases establishes that the exception does
not authorize an award of fees for a benefit conferred through a demand letter alone
(i.e., for a benefit conferred in the absence of litigation).
A
The Michigan Supreme Court’s view of the common or substantial benefit
exception is set forth in two decisions in the same ddsekel v. Long 125 N.W.2d
284 (Mich. 1963) (hereinafterMerkel I), rev’d on rehearing itMerkel v. Long134
N.W.2d 179 (Mich. 1965) (hereinaftetMerkel 1I"). In the definitive Merkel Il
decision, the Michigan Supreme Court rejececlaim for fees under this exception.

As described belowerkel Il makes clear that a shareholder may not recover his legal

litigation effort confer[red] a benefit upon the coration, or its shareholders,
notwithstanding the absence of a clasdasivative component”) (emphasis added).
Thus, it may not be firmly establisheshder Delaware law that the common or
substantial benefit exception authorizes a fee award to a shareholder based upon
benefits conferred tbugh a demand letter alone.

11



fees from a corporation whelne confers a benefit upon the corporation’s shareholders
(rather than upon the camation itself).

Merkel Iladopted the analysis set forth bgtice Theodore Souris in his Opinion
in Merkel . Thus, a detailed analysis of the tierkeldecisions is essential.

The Merkel cases arose out of proceedinggler Michigan’s “so-called Dodge
Act.” Merkel I, 125 N.W.2d at 285 (Opion of Sharp, C.J.)The Dodge Act created a
procedure under Michigan law for pagi@o obtain, among other things, judicial
sanction for agreements related to therprgtation and administration of wills and
trusts. The Dodge Act proceedingdMierkel ended with the trial court approving “an
agreement that resolve[d] an alleged agyuly” in a will and related trust documents.
Id. at 290 (Opinion of Souris, J.).

After the trial court inMerkel approved the agreemt, the attorneys who
represented beneficiaries under the trpststioned the court to award them attorney
fees to be paid out of the corpus of thests. The attorneys argued that they were
entitled to such a fee award “on the theory that the services rendered and monies [they]
expended ... operated to the benefit of alltiparfound to have an interest in the
trusts....”ld. at 286 (Opinion of Sharg.J.). The trustees of the trusts opposed the fee
requests and filed motions to dismiss the fadipes. The trustees argued “that as a
legal proposition the payments requestedild not properly be made from estate
funds.”ld. at 285-86. The trial court deniecethrustees’ motions tdismiss, and the

trustees appealed to the Michigan Supreme Couttlenhkel |, the Michigan Supreme

12



Court — which then consisted of eight Joss$ — split 4-4, thereby affirming the trial
court’s refusal to dismiss the fee petits by that equally divided vote.

Chief Justice Sharp wrote for the four justiceMirkel Iwho voted to allow the
fee petitions to proceed. Ti@hief Justice explained that“is generally recognized
that under appropriate circumstancestiparrealizing a common benefit out of
proceedings taken to establish their rigintsy be required by equity to contribute to
the payment of compensation for services so rendered and expenses intuirigd.”
286. The Chief Justice determined that uridexr principle — which he gleaned from a
survey of several state and federal decistotige requested fees could be paid from the
corpus of the trusts because the trusisheficiaries receivea benefit from the
attorneys’ effortsSee id at 287-90.

Justice Souris sharply disagreed in@pinion he wrote for himself and three
other members of the court. Justice Souiid teat “there is neither statutory authority
nor case precedent in this Stetesupport” the fee awardgeested by the beneficiaries’
attorneysld. at 291 (Souris, J.). In a criticahssage of Justiceo&is’ Opinion, he
explained that a court may order attorriegs to be paid out of a fund or trustly
where the legal services directly benefit thed/trust, not where the services benefit
those who have an intest in the fund/trust:

There is one circumstancépwever, in which courts of
chancery sometimes have drawpon their reservoir of
inherent powers to award reasdria expenses to a party in

litigation. In those rare cases when a fiduciary charged with
responsibility for a fund benefaily owned by others abuses

13



his trust, neglects the fund ®mehow is incapacitated from
acting in its behalf and a bengéry, or perhaps a creditor,
steps forth and institutegerivative litigationfor the benefit

of the fundin the place and stead of the fiduciary, such
plaintiff's reasonable expenses sometimes are ordered
reimbursed from the fund for the benefit of which he has
acted. The theory upon which reasonable expenses of
derivative litigation are ordeed paid from the fund is that
the objectives oftlgation are for the primary benefit of the
fund itself, as distiguished from its beneficiaries' interests
therein, and, therefore, therfd equitably shdd bear the
costs of such litigation....

Id. at 291 (Souris, J.) (first dnthird emphasis added; sedoemphasis in original).
Justice Souris further stressed that “own cases ... emphasize that the sole basis for
such an allowance of litigation exmees, absent statutory authorityths direct benefit
accruing to the fund involveas distinguished from any bdi@hich might incidentally
flow to those who normally would participate in the fuird. at 293 (emphasis added).
Justice Souris then highlighted the Michigan Supreme Court’s earlier decision in
Sant suprg as an example of how this principle works in the context of shareholder
litigation. In Sant minority shareholders of a qmration prevailed in a derivative
action, and the litigation resulted in a subst payment to the corporation. The
Michigan Supreme Court held that the tgalrt properly required the corporation to
pay the shareholders’ attorney feescdéuse “[tlhe plaintif were successful in
recovering for the corporation substantial sums....’Sant 146 N.W. at 217-18

(emphasis added).
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In Merkel |, Justice Souris stressed that the “emphastatwas on théenefit
to the corporation ad not to its stockholders individuallyMerkel I, 125 N.W.2d at
294 (Souris, J.) (emphasis added). Jus8oaris underscored that “[tlhe plaintiffs
recovered their attorney fees Santbecausethe corporatioras an entityhad been
benefitted by the litigation....Id. (emphasis added). He then repeated that “the fact of
the benefitto the corporationin Sant... control[led] the decision whether plaintiffs’
litigation expenses were to be reimbursed."(emphasis added).

Justice Souris then applied the principle frBantto the attorney fee claim in
Merkel. He concluded that the beneficiariesoaheys were not entitled to a fee award
because their legal work didtdirectly “benefit tharusts themselves, as distinguished
from some or even all of their beneficiariekl” at 292. Justice Souris concluded the
trial court should have dismissed the fee petitions.

The even split ilMerkel | created uncertainty with respect to the existence and
scope of the common or substantial benefit exception in Michigan. If the Chief Justice’s
Opinion had “become an authoritative staent of the lawMichigan would have
adopted a broad common ‘beneéKception....” Lioyd C. Andersoikquitable Power
to Award Attorney’s Fees: The dietive Appeal of ‘Benefit8 S.D. L. Rev. 217, 237
(2003) (hereinafter,Equitable Poweéi). But the Chief Justice’s view “did not become
the law.”ld. Instead, “[w]hat did become the law was the view of Justice Soldtis.”

That happened when the Michigan Supreme Court agreed to kétea 1and

issued a new decisioNlerkel I, in 1965. Merkel Il broke the court’s earlier deadlock.
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It was heard before seven Justices, andciuStouris wrote the Opinion of the Court
for a four-justice majority. Justice Souris reiterated his view frarkel Ithat “absent
any benefit to the trusts as such,” the trasitsld not be compelled to pay the attorney
fees incurred by the beneficiaridderkel 1l, 134 N.W.2d at 182-83And Justice Souris
squarely rejected the argument (madetly dissenting justices) that requiring the
beneficiaries to pay their own fees in pedings that benefdt them was somehow
“inequitable.”ld. at 183. He emphasized that “Heoparties who engaged counsel to
initiate this proceeding would and shoulhtisfy their individually contracted
obligations for attorneyekes from their own private funds, as do other private
litigants....” 1d.

Under Justice Souris’ approach, adopted by the Michigan Supreme Court in
Merkel I, a court may not require a corporatiornpay fees for a benefit conferred on
its shareholders (rather than upon the corparatself). As noted above, Justice Souris
stressed that thestle basisfor such an allowance of litigation expenses, absent
statutory authority, ishe direct benefit accruing to thend involved as distinguished
from any benefit which mighicidentally flow to those mo normally woud participate
in the fund’ Merkel |, 125 N.W.2d at 293 (emphasis adfdeWhile Justice Souris was

addressing a fee request made by tvageficiaries, his extensive relianceSantmade

® Justice Kelly did not participate in the decisiBee Merkel [1134 N.W.2d at 219.
Thus, Justice Souris and his three concurdungices represented the majority of the
court.

16



clear that this same principkgpplies in the context ad plaintiff-shareholder’s fee
request. Under Justice Souris’ approach Medkel Il, then, a court may not order a
corporation to pay a sharehol@eattorney fees unless the legal work that generated the
fees resulted in direct benefit to the corporation
B

The Court is separately persuaded by two sources of Michigan law that a
shareholder may recover his attorney faader the common or substantial benefit
exception only if he has confed a benefit through litigationThe first source is the
line of Michigan Supreme Court decisioosncerning the common fund exception.
These decisions inform the Court’s analysis of the common or substantial benefit
exception because, as notedad that exception “grew out of, and is closely related
to,” the common fund exception. Moore’s Federal Practice 3dt 854.171[2][b][i].

The Michigan Supreme Court ha®nsistently linked the common fund
exception to successfiiigation. See, e.g., In Re Kelma2B80 N.W.2d ab03 (quoting
Mills, 396 U.S. at 391-92) (common fund eptien applies “whee a plaintiff has
successfully maintained a suit9ant 146 N.W. at 217-18 (samé&ppma 521 N.W.2d
at 838 (common fund exception authorifes award to “a prevailing party"Nemeth
v. Abonmarche Dev. Co576 N.W.2d 641, 651 n.11 (1998) (same). Likewise, the
Michigan Court of Appeals haxplained that “one of theequisitesfor a fee award
[under the common fund exception] saccessful maintenance of shyt plaintiff.”

Cicelski 348 N.W.2d at 692 (emphasis addetihe Court has not found any Michigan
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decisions holding (ceven suggesting) that the common fund exception applies outside
of the litigation context.

Given the close relatiahip between the common fund exception and the
common or substantial benefit exception, Nigam courts would likely limit the latter
exception to benefits conferrgtdrough litigation, just ashey have done with the
former. Indeed, Michigan courts construe all exceptions to the American Rule
“narrowly,” Burnside 528 N.W.2d at 751, and therene reason to believe that they
would broaden the common or substantial benefit exception well beyond the common
fund exception by allowing a recovery f@ benefit conferred without litigation.

In addition, Michigan’sstatutes concerning shareti®t derivative proceedings
further persuade the Court that a shaméomay recover fees under the common or
substantial benefit exception, if at all,lpnvhere the shareholder confers the benefit
throughlitigation. These statutes contemplate tehareholders may serve demand
letters on corporationsee, e.g.Mich. Comp. Laws 8§ 450.98, but the statutes do not
authorize an award of attorney fees for adfg that results from a demand letter.
Instead, the statutes aotize Michigan courts to award attorney fexdy where a
shareholder has prosecuted a derivatpreteedindthat] has resulted in a substantial
benefit to the corporation,” Mich. Comp. Wwa 8§ 450.1497(b) (@phasis added), and
the statutes further define a “proceeding” ascilal suit” Mich. Comp. Laws 8
450.1491a (emphasis added)lhus, to the extent the Michigan Legislature has

recognized the common or substantial benefit exception, it has limited that exception to
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benefits conferred througlitigation. Applying theexception to the demand letter

context would be in tensowith the Michigan Legistare’s considered judgment

regarding the proper scope of the exceptibhe Court declines to create that tension.
\

The Michigan law concerning the commonsubstantial benefit exception set
forth above is fatal to Willner’s clani for attorney fees in two respects.

A

First, Justice Souris’ approach to tt@mmon or substantial benefit exception,
as adopted iMerkel Il, bars this Court from granting Wer’s claim for attorney fees
because, as Willner insists, his demand letter conferred a primary and direct benefit
upon Syntel's Shareholders (Compl. at Y 6, 10, ECF #1 at Pg. ID 3-4; emphasis
added), not upon Syntel. At the hearibgfore the Court, Willner offered three
arguments as to why his fee request survMeskel II, but the Court rejects those
arguments.

Willner initially contended tha¥lerkelll did not adopt Justice Souris’ approach
from Merkel I. Willner argued that, insteaderkel 11 did only two things: it recognized
the broad equitable powers of Michigan deuo award attorney fees and concluded
only that there was nothing indtable about denying fees time specific circumstances
of that case. As support for this arguméfitliner cited Justice Souris’ statement in

Merkel Il that he “agree[d]” that “to avoid am&quitable result,” equity would have
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the inherent power to require payment obfmeficiary’s| fees out of the funds of [a]
trust[].” Merkel 1, 134 N.W.2d at 183.

However, the language froMerkel Il cited by Willner was “dicta” because the
requested “award of attorneys’ fees was deniBétition of State Farm Mutual Auto.
Ins. Co, 212 N.W.2d 821, 824-25 (Mic App. 1973) (describmthis precise language
from Merkel I). Indeed, Willner has not citedhéthis Court has not found, any post-
Merkel 1l Michigan decision$iolding (or even suggesting)at Michigan courts have
broad equitable powers to award attorney fieesder to avoid ineqgtable results. Nor
has Willner cited any pos#terkel Il decisions affirming amward of attorney fees
entered pursuant to sugowers. And the pod#terkel Il decisions cited above in
section IV(B) — delineatingtrict requirements for the common fund exception and
highlighting that exgetions to the American Rule are narrowly construed under
Michigan law — confirm tha¥lerkel 11did not establish that Miafpan courts have wide-
ranging equitable powers to award fees.

Moreover, as explained above, Justice Souris’ Opinion for the Colf¢rkel
Il incorporated and rested upon his core assertion Memkel |: that a fee award
against a trust is not permitted “absent any betefibhe trust[] as sucli Merkel II,

134 N.W.2d at 182-83 (emphasis addefiind Justice &uris’ Opinion inMerkel Ilwas
joined by the same three JusBavho joined his Opinion iMerkel | For these reasons,
scholars have concluded — and this Coureeg — that Justice Souris’ approach from

Merkel 1“did become the law” itMerkel II. Equitable Power48 S.D.L.Rev. at 237.
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Willner next argued that Michigan law widl follow the federal rule described
above which allows a trial court to “assésss against all of the shareholddgmough
an award against the corporatidnMills, 396 U.S. at 395 (emphasis added). But the
Souris approach to fee awards, as explainddierkel |and adopted iMerkel I1, is not
consistent with the federal rule. Justice ostressed that remung a corporation to
pay shareholders’ attorney fees is permisssiely where the benefits of litigation
flow “to the corporation ad not to its stodtolders individually’ Merkel I, 125 N.W.2d
at 294-95 (Souris, J.) (desuing the earlier decision iBan} (emphasis added). Justice
Souris further emphasized that the “fact of benefit to the corporaticontrols[the]
decision whether [a shareholder’s] litigation expenses are to be reimbursed” by the
corporation.”ld. (emphasis added). Simply put, JesSouris’ approach draws a bright
line between corporations and sharehdand between benefits to each, and,
accordingly, that approacoes not allow a court tssess fees against stareholders
through an awardgainst the corporation In other words, Juse Souris’ approach is
flatly inconsistent with the federal approach proposed by Willner.

Finally, Willner argued that the Supptental Proxy did confer a benefit on
Syntel (over and above the benefit conférspon the shareholders), and he contends
that the Court may require Sytnel to pay his fees uliggkel Il on that basis. Syntel
benefitted, Willner said, because without taerected disclosures, actions taken by

Syntel under the compensation plan dodlave been ripe for challenge by a
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shareholder. He asserted that that threected disclosures reduced the potential that
Syntel would be dragged intmstly litigation attacking awin taken under the plan.

But this theory does not match the gHéons in Willner's Complaint. As
described above, Willner's Complaint higjits benefits that he claims to have
conferred on Syntel’'shareholdersnot on the corporationSéeCompl. at 1 6, 10,
ECF #1 at Pg. ID 3-4.) Moreover, Willnearefully noted in & Complaint that the
claims in the Demand Letter seeking a eotion of the Proxy “were not derivative
claims [asserted on behalf of Syntel], bubhex direct claims possessed by [him] and
other Syntel shareholdersld(at 41 n.4, ECF #1 at Pg. ID 12.)

More importantly, Justice Souris rejeci@denefit argument just like Willner’s.
He concluded that trusts shouldt be compelled to pay attorney fees for legal work
that reduced the possiityl of future litigation involvingthe trusts because that alleged
benefit was too “tenuous”:

If any benefit did inure to theusts as a result the settlement
agreement [negotiated by the beneficiaries’ attorneys and
approved by the trial court in the Dodge Act proceedings], it
was conjectural and quite difent in essential nature from
that benefit referred to in [a case relied upon by the
beneficiaries’ counsel]. The agreement probably lessened,
if it did not entirely eliminatethe possibilitythat at the time

for distribution of thecorpus of each trisome of the heirs

of the settlor or of any of the three life beneficiaries might
sue, claiming that they and neome other claimants were
entitled to the corpus, or greater share therein thereby
requiring the trustees to incugl@ expenses in behalf of the
trusts. Reduction or elimination of such expenses probably
is of some benefit to the trusts If such tenuous benefit as

is claimed for the trusts in thisase is to be regarded as
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sufficient to justify charging legal fees and expenses to the

[settlor’s] trusts, then | seeo end to the circumstances in

which such legal fees and expenses can be charged to trusts

and estates whenever thae involved iritigation.
Merkel I, 125 N.W.2d at 292-93 (Souris, J.) The htign-avoidance benefit to Sytnel
identified by Willner is jst as “tenuous” as the benefit to the trustderkel | that
Justice Souris deemed insuféat to support a fee awarldl. And Willner has not
identified any other benefits to Sytnel thatdd be sufficiently definite to support a
fee award against Sytnel undestice Souris’ approach.céordingly, the Court rejects
Willner's argument that he ientitled to a fee award besmuhe conferred a benefit
upon Syntel.

B
Second, Willner is not entitled an awardattiorney fees because the benefit that
he claims to have conferred did not re$tdin litigation. While there may be sound
policy reasons that may atree point convince the Michiggupreme Court and/or the
Michigan Legislature to permit a fee award &dvenefit conferred ihout litigation, as
described fully above in sectidV(B), the current stat of Michigan law does not
permit such an award.
\%
The issue in this action mtwhether, as a matter ofigad policy, a shareholder

should be permitted to recover his attorfegs from a corporation where he sends a

demand letter that results in a benefitttoe corporation’s shareholders. Willner has
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advanced many reasonable arguments aghioit may be both sensible and fair to
permit a fee award under these circumstances. The sole question before this Court is
whether Michigan law permits such a fee advailt does not. Therefore, the Court
GRANTS Syntel's motion to dismiss (ECF #12) adlSMISSES Willner's
Complaint (ECF #1).
IT IS SO ORDERED.
SMatthew F. Leitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: May 2, 2017

| hereby certify that a copy of the foregoing document was served upon the parties
and/or counsel of record on May 2, 20y ,electronic means and/or ordinary mail.

gHolly A. Monda
Gase Manager
(313)234-5113
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