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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ARABIAN MOTORS GROUP W.L.L.,
Plaintiff, CaseNo. 16-cv-13655
Hon. Matthew F. Leitman
V.

FORD MOTOR COMPANY,

Defendant.
/

OPINION AND ORDER (1) DENYI NG DEFENDANT'S MOTION TO
STAY PROCEEDINGS (ECF No. 55), (2) DISMISSING PLAINTIEF'S
CLAIMS IN PART BASED ON MO OTNESS, AND (3) DISMISSING
PLAINTIFF'S REMAINING, NON-MOOT CLAIMS
WITHOUT PREJUDICE

In this action, Plaintiff Arabian Mots Group W.L.L. asserts fraud and breach
of contract claims against Defendant Ford Motor Compa@geCompl., ECF No.
1.) Ford insists that these claims auhject to mandatory arbitration under a
provision of the parties’ contract, and ish@oved to stay these proceedings so that
Arabian Motors’ claims may be adjudicated by an arbitraBweeylot. to Stay, ECF
No. 55.) The Court agrees with Ford that Arabian Motors must present its claims to
an arbitrator. But the Court believes thatndissal, rather than a stay, is the best
course of action.

Ford counters that under Section 3 & Hederal Arbitration Act (the “FAA”),

9 U.S.C. § 3, this Court lacks the disavatio dismiss. Section 3 provides that “on
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application of one of the pas,” a district court “shall ai the trial of the action”

if the action involves “any issue” that is “ezfble to arbitration.” Ford says that
since Arabian Motors’ claimare subject to arbitration and since it (Ford) has applied
for a stay, Section 3 compels the Court &y stather than dismiss, this action.

The stay versus dismissal issue presehtge has sharply divided the federal
courts. Several circuits hawencluded that a districburt does have discretion to
dismiss an action after concluding that adligls are subject to arbitration. Several
others have adopted Fordiwsition that Section 3 dhe FAA compels a district
court, upon application of a party, to stegther than dismiss, an action even if all
of the claims are subject to arbitration.

The Sixth Circuit has not yet definitiyetesolved the stay versus dismissal
issue in a published decision. But it lsa®ngly suggested in published decisions,
and has squarely held several unpublished decisions, that a district conay
dismiss an action if it concludes that all claims are subject to arbitration. The Sixth
Circuit has also opined (in addressing a reladsue) that allowing district courts to
dismiss actions in which all claims arébgect to arbitratiordoes not undermine the
pro-arbitration policies of # FAA. The clear majority oflistrict courts in this
Circuit have likewise concluded that a distcourt may disngs an action in which
all of the claims are subject to arbitratioseveral of thoseourts have rejected

Ford’s argument that Section 3 of the FAgquires a stay (if applied for) where all
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claims are subject @rbitration. And with good reasoi careful reading of Section
3 reveals that it does not apply to cases in whltclaims are subject to arbitration.
For the reasons explained in detaildwe this Court concludes that it may
dismiss, rather than stay, an action inickhall claims must be presented to an
arbitrator. And the Court further concludeat dismissal, rather than a stay, makes
the most sense here where all of Arabldotors’ remaining, non-moot claims are
subject to mandatory arbitration. Theutt therefore exercises its discretion to
DENY Ford’'s motion to stajyECF No. 55) and tsua spontdDISMISS Arabian
Motors’ remaining, non-moot claims without prejudice.
I
A
Arabian Motors is a corporation ganized under the laws of KuwaiGde
ECF No. 5-1 PagelD.225.) Ford is an autonilebmanufacturer headquartered in
Dearborn, Michigan.See id. On May 2, 2005, Arabiaklotors and Ford entered
into an agreement under which Ford soldiekes to Arabian Motors for resale to
customers in the Middle East (the “Resale Agreemerge (id)
In the Resale Agreement, Arabian Motarsd Ford agreed to arbitrate any
“dispute, claim or controversy ... in coection with the breach, implementation,
invalidity, or termination” of the Resale Agement that the parties could not resolve

through informal negotiations. (ResaleAg at Y14, ECF No. 5-1, PagelD.245-



Case 2:16-cv-13655-MFL-EAS ECF No. 64 filed 10/15/20 PagelD.1454 Page 4 of 32

246.) Specifically, the parties agreed thay unresolved disputes would be subject
to “binding arbitration in accordance withe United Nations Commission on Trade
Law [“UNCITRAL”"] Arbitration Rules in dfect on the date” the Resale Agreement
was executed.lqd. at §14(b), PagelD.245.) hdse rules provided, among other
things, that “the arbitral tribunal shall hatee power to rule on objections that it has
no jurisdiction, including any objection witlespect to the existence or validity of
the arbitration clause or of the segqta arbitration agement.” 1976 UNCITRAL
Arbitration Rules, Rule 21.

B

The relationship between Arabian Mmtoand Ford apparently began to
deteriorate in 2014. Two years later,March 14, 2016, Ford sewritten notice to
Arabian Motors terminating the Resale rAgment effective July 27, 2016 (the
“Notice of Termination”). SeeNotice of Termination, ECF No. 5-2, PagelD.295-
297.)

On March 31, 2016, Foslbmitted a Notice of Arbitration and Statement of
Claim (the “Arbitration Demand”) to th&merican Arbitration Association (the
“AAA”). ( SeeArbitration Demand, ECF No. 5-PagelD.253-267.) The Arbitration
Demand sought a “declaratgydgment that Ford properly terminated the [Resale
Agreement] for any and/or all reasons statethe [Notice of Termination] and is

not liable to [Arabian Motors] for termitiag the [Resale Agreement] or relating to
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the course of dealings betwegeord and [Arabian Motors].”1d., PagelD.266.) The
AAA assigned the matter tolatrator Lawrence S. Schaner (the “Arbitrator”).

In email messages sent to the AAA April 30, 2016, May 24, 2016, and
September 6, 2016, Arabian Motors objediedhe arbitration on the grounds that
(1) the dispute was not arbitrable and {2e AAA lacked jursdiction to decide
whether Arabian Motors could m®mpelled to arbitrateSeeemails, ECF No. 13-
4, PagelD.494; ECF No. 5-3, Page?B9; ECF No. 13-6, RgelD.503-504.)

C

On October 13, 2016, Arabian Motdiked a five-count Complaint in this
Court against FordSeeCompl., ECF No. 1.) In th€omplaint, Arabian Motors
brings the following claims:

o In Count | of the Complaint, AralmaMotors seeks “an order enjoining

the arbitration filed by Ford*(Id. at 1110, PagelD.28.)

o In Count Il of the Complaint, Aralhn Motors seeks a “declaratory

judgment pursuant to 28 U.S.C. § 2201]] that it has no obligation to

1 As described in further ¢l above, the arbitration fiteby Ford is complete, the
Arbitrator entered a Final Award in favor of Ford, and both this Court and the Sixth
Circuit have confirmed thaward. Thus, the CoubdSMISSES this claim as moot.
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arbitrate [Ford’s claims] or the ctas [Arabian Motors] makes in [its]
Complaint.® (Id. at 1113, PagelD.28.)

o In Count Il of the ComplaintArabian Motors seeks damages for
Ford’s alleged breach of contrackeg id.at f 114-148, PagelD.28-
37.)

o In Count IV of the Complaint, Arabian Motors seeks damages for
Ford’s alleged silent fraudSge idat  149-162, PagelD.37-41);

o In Count V of the Complaint, ArakbmaMotors seeks damages for Ford’s
alleged fraudulent misrepresentationsse¢ id. at Y 163-175,
PagelD.41-43.)

On October 17, 2016, Arabian Motofsed a motion for preliminary

injunction to stay the arbitration greedings that Ford had commenc&eeMot.

for Prelim. Inj., ECF No. 5.) Notably, Abian Motors did not contend that the
claims Ford asserted in the arbitratifell outside of the mandatory arbitration

provision in the Resale Agreement. b&ed, Arabian Motors argued that a federal
statute, the Motor Vehicle Franchiseor@ract Arbitration Fairness Act (the

“Fairness Act” or the “Act”), 15 U.S.C§ 1226, prohibited enforcement of the

2 As explained in text above, and in foatmone above, the arbitration filed by Ford
is complete and both this Court and the I$Rircuit have confirmed the Arbitrator’'s
Final Award in favor of Ford on Ford’s claims. Therefore, the COUBMISSES
this claim as moot to the extent thataeks a declaration that Arabian Motors should
not be compelled to aitbate Ford’s claims.

6
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arbitration provision. The Fairness Act provides thahé&never a motor vehicle
franchise contract provides for the useadijitration to resolve a controversy arising
out of or relating to such contract, arbiiba may be used to 8k such controversy
only if after such controversy arises all partiesuch controversy consent in writing
to use arbitration to settle such controversts’ U.S.C § 1226(a)(2) (emphasis
added). Arabian Motors contended tlthé Act precluded enforcement of the
arbitration provision because (1) the Aeguires the post-dispute consent of all
parties to submit any issuen€luding arbitrability) toan arbitrator but (2) the
arbitration provision in the Resale Asggment purports to assign the issue of
arbitrability to the Arbitrator even thohgArabian Motors had not given its post-
dispute consent to such an assignmeBeeMot. for Prelim. Inj., ECF No. 5,
PagelD.209-220.) In response, Ford adhtleat the Fairness Act applies only to
domestic automobile dealers and does amtly to foreign dealers like Arabian
Motors. SeeFord Resp. to Mot. for Plien. Inj., ECF No. 13.)

The Court agreed with Ford ancediined to grant Arabian Motors a
preliminary injunction. The Court ruledahthe Fairness Act does not apply to the
Resale Agreement and thaetAct therefore did not pclude enforcement of the
agreement’s mandatory arbitration provisioBe¢Op. and Order, ECF No. 18.)
And because that provision was enforceatile, Court held that Arabian Motors

needed to present its objections to arbitration to the Arbitr&ee (0.
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D

Arabian Motors then raised its objectidosarbitration with the Arbitrator. It
argued to the Arbitrator that under tharkass Act, it could nobe compelled to
arbitrate the claims assed by Ford because it ¢hanot given advance written
consent. But Arabian Motors still did natgue that Ford’s claims fell outside the
scope of the mandatory arbitrationopision in the Resale AgreemeniSeg
Arbitrator’s Interim Award, ECF No. 28-5, PagelD.898.) Ford again argued that the
Fairness Act did not apply to the ResAlgreement because Arabian Motors is a
foreign automobile dealer.

The Arbitrator agreed with FordSée id) He ruled that the Fairness Act
applies only to domestic automobileaders and that, accordingly, it posed no
obstacle to the arbitration proceedings commenced by FSek id He then
proceeded to determine whether Ford’s claatisvithin the scope of the arbitration
provision of the Resale Agreement. Heilgaoncluded that they did — a conclusion
that Arabian Motors did not resis&de id).

Following the Arbitrator’'s interim rulig, Arabian Motors filed an Answer
and a four-count Counterclaim in the arbitrati®@edArbitrator’'s Final Award, ECF
No. 32-2, PagelD.976-977, dedxing the procedural history of the arbitration.) In
its Counterclaim, Arabian Motors soughtnong other thingslamages for alleged

fraud and wrongful termination of the Resale Agreem&se(id) Arabian Motors
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later withdrew its Counterclaim fno the arbitration proceedingsSde id.
PagelD.978.)

The Arbitrator thereafter resolvedetlarbitration by granting a motion for
summary disposition filed by FordS¢e id. PagelD.983-1001.) He memorialized
his decision in a Final Award in which he&led that: (1) the Rsale Agreement was
terminable at will, and Forproperly exercised its right terminate at will; (2) Ford
properly terminated the Resale Agreeirfen cause under Payeaph 13(b)(1); and
(3) Ford properly terminated the R&sa\greement for cae under Paragraph
13(b)(4). Gee id.PagelD.984-997.) The Arbitratalso ordered Arabian Motors to
pay Ford more than $1.25 million ifegal fees and other costsSeg id,
PagelD.1000.)

E

After the Arbitrator issued the FinAlward, Arabian Motors returned to this
Court and filed a motion to vacate the awakgMot. to Vacate, ECF No. 32.)
Arabian Motors renewed its argument thatler the Fairness Act, it should not have
been compelled to arbitrate becaudeaid not given advance written conseBed
id.) (But Arabian Motors again did not argtet Ford’s claims fell outside of the
Resale Agreement’s laitration provision.) Ford filed a combined response in
opposition to Arabian Motors’ motion andbsis-motion to confirm the Final Award.

(SeeFord Resp. to Mot. to Vacate, ECF [88.) Ford argued that the Arbitrator (1)
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properly concluded that thHeairness Act did not apply the Resale Agreement and
(2) did not make any error that wdulvarrant vacating the Final Awar®&G€e id)

The Court entered an order denyiAgabian Motors’ motion and granting
Ford’'s motion. $eeOrder, ECF No. 37.) In thatrder, the Court instructed the
parties to confer and attempt to agree upon the form of a judgment confirming the
Final Award. Gee id) They did so and reachedagreement. On June 6, 2018, the
Court entered the judgment confirming the Final AwagkeJudgment, ECF No.
39.) That judgment did not specificallgfer to Arabian Motors’ claims against
Ford that it had raised in this actiomdathe Court had not directly ruled upon the
viability of those claims at thtime it entered the judgment.

F

Arabian Motors thereafter filed appeal from the judgment in the United
States Court of Appeals for the Sixth CircueéNotice of Appeal, ECF No. 40.)
Heading into that appeal, &bian Motors believed th#tis Court’s rulings, taken
together, effectively prevented Arabian tds from pursuing its claims in this
forum. More specifically, Arabian Motoitselieved that order denying its motion
for preliminary injunction — in which thedtirt held that the Fairness Act did not bar
enforcement of the arbitration provision the Resale Agreement — had been
“incorporated” into the Court’'s judgemt. (Arabian Motors Reply BrArabian

Motors Group W.L.L. v. Ford Motor Compar8ixth Circuit Case No. 18-1748, Dkt.

10
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28, Pages 12-13.) And based upon that belief, Arabian Motors concluded that the
judgment compelled to it arbiteatts claims against FordSée id. In an attempt to
revive its ability to assert those claimstims forum, Arabian Motors argued to the
Sixth Circuit that this Court had misconstrued and misapfhiedairness ActSee
Arabian Motors Appellant Br.Arabian Motors Group W.L.L. v. Ford Motor
Company Sixth Circuit Case No. 18-1748, DKX0, Pages 28-45.) In addition,
Arabian Motors attacked this Couredalsion confirming the arbitrator's Final
Award. (See id. Pages 46-59.)

The Sixth Circuit first held that it lacked jurisdiction over Arabian Motors’
challenge to this Court’s ruling that tRairness Act did not bar enforcement of the
arbitration provision in the Resale Agraent. As descrileabove, this Court
reached that conclusion in its order degyArabian Motors’ motion for preliminary
injunction. §eeOp. and Order, ECF NA8.) And the Sixth Circuit concluded that
that order was not subject to appéaicause it was anterlocutory order.See
Arabian Motors Group W.L.L. v. Ford Motor Compaiiy5 F. App’x 216, 217 n.1
(6th Cir. 2019).

The Sixth Circuit then turned tthe portion of Arabian Motors’ appeal

challenging this Court’s decision to comfirthe Final Award. The court affirmed

that decision. It rejected Arabian Motoasgument that the Arbitrator had shown a

11
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manifest disregard for the law when loecluded that the Fairness Act did not apply
to the Resale AgreemeiSee idat 219-20.
G

Following the Sixth Circuit’s ruling, thease returned to this Court for further
proceedings. The Court then convenedatustconference on October 16, 2019, to
discuss next steps. During that confessrncounsel for Arabian Motors reiterated
his belief that the Court’s prior rulingpncerning the Fairness Act effectively barred
Arabian Motors from pursuing its claimstims forum. And he told the Court that
Arabian Motors wished to appeal thating. He indicated that Arabian Motors
wanted the Court to enter a final judgmargmorializing the Court’s ruling so that
Arabian Motors could challenge the rulingtime Sixth Circuit and, if successful,
litigate its claims here. Counsel for Famsponded that it was not clear whether
Arabian Motors wished to have the Coudrdiss its (Arabian Motors’) claims with
or without prejudice, and Ford’s counseiggested that, upon a clarification from
Arabian Motors, Ford may not object to dissal. After some additional discussion
with counsel, the Court instructed the partie attempt to work together to see if
they could agree upon a path forward for wrapping up the proceedings.

The parties were not able to agrgen a plan for completing the litigation.
So Arabian Motors filed a motion for &n of a final judgnent and submitted a

proposed judgment dismissing its clain®e@Mot. for Entry of Judgment, ECF No.

12
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46; Arabian Motors Proposed JudgmentFado. 50.) Arabian Motors explained
that it sought entry of judgment dismissiitg) own claims based on its belief that
this Court had already concluded (in tDeurt’'s opinion and aler denying Arabian
Motors’ motion for a preliminary injunctiorthat Arabian Motors could not pursue
its claims in this forum. §ee Mot. For Entry of Judgment, ECF No. 46,
PagelD.1155-1157.) Arabian Nws further said that it sought dismissal to secure
a ruling from the Sixth Circuit that would allow it to assert its claims against Ford in
this Court. See id) Ford objected to the judgntgrroposed by Arabian Motors and
proposed its own judgmentiS¢eFord Resp. to Mot. for Entry of Judgment, ECF
No. 47; Ford Proposed Judgment, ECF No) 5lhe Court declinetb enter either
proposed judgment. It decided that the loesirse of action was to put the “ball” in
Ford’s “court.” See4/20/2020 Hr'g Tr., ECF No. 54ee also infraat n. 3.) The
Court told Ford that bease Arabian Motors’ claimsvere still pending in this
action, Ford had two option$rcould file a motion raisings contention that Arabian
Motors’ claims are subject to mandatorpitnation (or attacking the claims on some
other legal basis) or it could file an #wer and litigate the claims in this Co#irt.

(See4/20/2020 Hr'g Tr., ECF No. 54.)

3 The Court believed that putting the onus ordRo (1) assert that Arabian Motors’
claims were subject to mandatory arbitvatiand/or (2) litigate the claims in this
Court, best reflected the true positionstloé parties. It haalways been Ford’'s
position that all of Arabian Motors’ claimare subject to arbitration, and it has
always been Arabian Motors’ positionathunder the Fairness Act, it cannot be

13
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In response, Ford filed a Motion @ismiss for Lack of Subject Matter
Jurisdiction, or, in the Alternative, &tay Action Pursuantto 9 U.S.C. § Se@Mot.
to Dismiss, ECF No. 55.) Ford first argued that this action was moot because it was
“clear from the record in this case” thatabian Motors did “not intend to pursue”
its remaining claims to judgmentd(, PagelD.1212.) The “record” to which Ford
referred included Arabian Motors’ motion for entry of judgmeeeMot. for Entry
of Judgment, ECF No. 46). Second, Fardtended that if th€ourt did not dismiss
for lack of subject matter jurisdiction, it was required to stay the action under Section
3 of the FAA because all of the claimsr@esubject to arbifition and because it

(Ford) had applied for a stays€eMot. to Dismiss, ECHNo. 55, PagelD.1214.)

compelled to arbitrate any of its claim&iven these respective positions, it made
the most sense to have Ford seek disthasthe basis of the mandatory arbitration
provision because it was Ford, not ArabMators, that actually believed that that
provision was enforceable against ArabMotors. Any motion by Arabian Motors
for entry of judgment dismissing its own claims would only have been to secure
appellate review of this Court’s earlieling on the applicability of the Fairness Act
and would not have been based upon lebby Arabian Motors that Ford was
actually entitled to judgment. To bestgalithe procedural posture of the case with
the actual positions of the parties, the Cduected that if any step toward dismissal
and/or entry of final judgment against Arabigdotors was to bmade, it would have

to come from Ford.§ee4/20/2020 Hr'g Tr., ECF N4, PagelD.1189-1193, 1196-
1200.) Ford has suggested that the Cowolated the principle of “party
presentation” by directing that the prode®s move forward in this manne&dge
Ford Supp. Br., ECF No. 62.) For the r@as explained in this footnote and on the
record 6ee8/18/20 Status Conf. Tr., ECF N61, PagelD.1350-1352), the Court
respectfully disagrees.

14
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Arabian Motors opposed Ford’s motioBegArabian Motors Resp., ECF No.
57.) Arabian Motors rejected Ford’s cention that it had no intention of litigating
its remaining claims:

Despite Ford’s contortedelf-impressions of AMG'’s
intentions, it has always beand continues to be AMG’s
goal to fully litigate the wgbstantive claims of its
Complaint (Claims IlI- V) beforehis Court. For Ford to
suggest otherwise makes no sems any level. Is Ford
suggesting that AMG initiated its action merely to explore
the exercise of pursuing ehinjunctive and declaratory
relief sought in Counts Inal Il of its Complaint out of
academic curiosity? Contraty Ford’s argument, AMG’s
motion practice relating to the entry of a final Judgment is
intended to clarify this Coud’prior Judgment and closure
of this case, so it may proceed. AMG fully intends to try
its claims before this Cour&nd has fought for 3 %2 years
to achieve its goal.

(Id., PagelD.1309-1310.) Arabian Motors atsgued that the Court should not stay
the action. Id., PagelD.1310-1311.)

On August 18, 2020, the Court held a status conference to discuss Ford’'s
pending motion to dismiss. During that cergince, the Court orally denied Ford’s
motion to the extent that it sought dismidsased upon the asserted mootness of this
action. SeeB/18/20 Status Conf. Tr., ECF No. 61, PagelD.1350-f85The Court
was satisfied that a full and fair reviewtbé record made clear that Arabian Motors

continued to pursue its claim$de id. The Court then asked the parties to submit

4 The Court subsequently entered a wnitder memorializing this rulingSge
Order, ECF No. 60.)

15
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supplemental briefs on the issues of weet(1) this Court had the authority to
dismiss, rather than stay, this action g8y if this Court decided to dismiss the
action, should the dismissal be with or without prejudiSee(id. PagelD.1363.)

In Ford’s supplemental brief, it argued that Section 3 of the FAA required the
Court to stay, and barred the Cofuom dismissing, this actionSée~ord Supp. By
ECF No. 62.) Ford further argued thatthe event that the Court did decide to
dismiss, the dismissal should be with prejudi&egid. Arabian Motors countered
in its supplemental brief that the Courtshthe discretion to dismiss the action and
that any dismissal should be without prejudiGedArabian Motors Supp. Br., ECF
No. 63.)

|

It is well established that this Coulas the power to dismiss a complasaga
spontepursuant to Rule 12(b)(6 provided that the plaintiffs have been given
adequate notice and apportunity to amendQ’Lear v. Miller, 222 F.Supp.2d 862,
863 (E.D. Mich. 2002). It is equally welltablished that a complaint fails to state
a claim — and is thus subject to dismiss urkide 12(b)(6) — where all of the claims
are subject to mandatory arbitratiddee Teamsters Local Union 480 v. United
Parcel Serv., In¢.748 F.3d 281, 286 (6th Cir. 201lfexplaining that a party’s
“failure to pursue arbitration” in spitef a compulsory arbitration provision means

that the party “has failed to state a oid). From these ruk it would seem to

16
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follow that this Court has the authority $0a spontelismiss a complaint asserting
claims that are all subject to mandatampitration — and that the Court has that
power even if the party invoking arbitration requests a stay rather than dis®essal.
Sparling v. Hoffman Const. Co., In864 F.2d 635, 637-38 (9th Cir. 1988) (holding
that district court may exeise its general power stia spontelismissal when faced
with a complaint that asserts only claithat are subject to mandatory arbitration
and where the party requesting arbitration seeks only a stay).

Ford contends, however, that Sectioof Bhe FAA createan exception to the
general rule that the Court maya spontelismiss a complaint that fails to state a
claim on which relief can be granted. F@alys that Section 3 requires courts to
stay, rather than dismiss,mplaints in which all claimare subject to arbitration.
Ford’s position is contrary to the great giei of authority in this Circuit and to the
plain language of Section 8.

A
While the Sixth Circuit has not definigly taken sides ithe circuit split over

the stay versus dismissal isSulie clear weight of authority in this Circuit holds

® The circuit split is fully described in two decisiodgjua-Chem, Inc. v. Barivien,
S.A, 2018 WL 4870603, at ** 3-4 (E.Dl'enn. Mar. 16, 2018) and/ & T Travel
Serv., LLC v. Priority One Serv., In69 F.Supp.3d 158, 172-174 (D.D.C. 2014).
Two of the leading decisions holding tt&ection 3 of the FAA requires a district
court to stay, rather than dismiss, an actionLawgd v. HOVENSA369 F.3d 263,
270 (3d Cir. 2004) andatz v. Cellco794 F.3d 341, 345-46 (Zcir. 2015). Two of

17
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that a district court may dismiss, rather than stay, a civil action in which all of the
claims must be presented to an arbitratoFirst, several palished Sixth Circuit
decisions suggest that dismissal, rathanth stay, is appropriate where all claims
are subject to arbitration. For instanceGireen v. Ameritech Corp200 F.3d 967,
973 (6th Cir. 2000), the Sixth Circuit quotedth approval the Fifth Circuit's
holding that “[t]he clear weight of authorigupports dismissal ahe case when all
of the issues raised in district court must be submitted to arbitratebn{¢guoting
Alford v. Dean Witer Reynolds, In¢.975 F.2d 1161, 1164 (5th Cir. 1992)).
Likewise, inArnold v. Arnold Corp 920 F.2d 1269, 1276 (6th Cir. 1990) &tdut
v. Byrider, 228 F.3d 709, 714 (6th Cir. 2000), the Sixth Circuit affirmed decisions
by district courts dismissing actions in whiglhclaims were subjedb arbitration.
Second, the “majority” of unpublishedx$h Circuit decisions addressing the
stay versus dismissal issue hold that aiidistourt may dismiss an action in which
all of the claims are subject to arbitratidwqua-Chem, Inc. v. Barivien, S.2018
WL 4870603, at *3 (E.D. Tenn. Mat6, 2018). For instance, @zormoor v. T-
Mobile, USA, InG.354 F. App’x 972 (6th Cir. 2009), the Sixth Circuit held that

district courts are not “require[d] ... to stay suits pending arbitration rather than

the leading decisions holding that a district court may dismiss an action in which all
claims are subjecb arbitration aré\lford v. Dean Witter Reynold9875 F.2d 1161,
1164 (5th Cir. 1992) an8parling 864 F.2d at 638.

18
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dismiss them.”ld. at 975. The court stressed tliahad “already rejected [the]
argument” that a district court must staythea than dismiss, an action in which all
claims are subject to arbitratidd. (citing Arnold, supra. Likewise, inAndrews v.

TD Ameritrade, InG.596 F. App’x 366, 372 (6th Ci2014), the plaintiff argued that

the district court erred when it dismisseather than stayed, an action in which all

of the claims were subject to arbitratitwt the court rejected that argument because
“the law is to the contraryltd. And inHensel v. Cargill, InG.198 F.3d 245 (Table),

1999 WL 993775 (6th Cir. 1999), the court held that dismissal, as opposed to a stay,

is proper “where all claimare referred to arbitrationltl. at *48

® Ford contends that the Sixth Circuit’s unpublished decisidilton v. Midland
Funding, LLC 687 F. App’x 515 (6th Cir. 2017), stands for the proposition that,
upon the request of a party, a district caurst stay an action even if all of the
claims are subject to arbitratiorfdeFord Supp. Br., ECF N®2, PagelD.1379.)
The Court disagrees. Hilton, no party requested a st&ee Hilton 687 F. App’x

at 518. And the court stressed that a request for a stay is a condition precedent to
the applicability of Section 3 of the FA&ee id Since neither party requested a
stay, the court was not called upmnmake, and did not make, ahglding as to
whether, in the face of a request, a distraairt retains discreticio dismiss an action

in which all claims are subjett arbitration. Like severaither district courts in this
Circuit, the Court concludes thhilton “did not reach (and thus did not alter) the
longstanding principle, espousedHense] Ozormoor and numerous other Sixth
Circuit decisions, that a case ‘in which ehims are referred to arbitration may be
dismissed.” Kelch v. Pyramid Hotel Groy2020 WL 489237, at *3 n.5 (S.D. Ohio
Jan. 30, 2020) (quotingense] 1999 WL 993775, at *4)See alsdGreat Am. Ins.
Co. v. Johnson Controls, In2020 WL 4569126, at *9 (S.D. Ohio Aug. 7, 2020)
(holding thatHilton does not compel a stay wkeall claims are subject to
arbitration);Robinson v. Credit One Bank, N.2020 WL 3270690, at *2 (S.D. Ohio
June 17, 2020) (same).
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Finally, “the overwhelming majority district courts throughout the [Sixth]
Circuit have dismissed,” rather than stayactions in which all claims are subject
to arbitration.Aqua-Chem 2018 WL 4870603, at *3 and n.5 (collecting cases).
Indeed, “[m]ost district courts in thisircuit agree that the best procedure for
enforcing arbitration agreements isdismiss the court action without prejudice.”
Debro v. French2017 WL 927622, at *4 (E.D. Mich. Feb. 16, 2017) (report and
recommendation), adopted at 2017 814216 (E.D. Mich. Mar 8, 2017).

Absent some persuasive reason, this Court would not be inclined to depart
from this clear weight of in-Circuit authorityespecially the Sixth Circuit decisions
— holding that dismissal, rather than a siayappropriate wherall claims must be
submitted to an arbitrator.

B
1

Ford says that the majority rule in tidgcuit runs directly counter to the plain
language of — and thus viotest — Section 3 of the FAABuUt a careful review of
Section 3 reveals that it “is inapplicable” ere, as here, “all claims are subject to
arbitration.” Aqua-Chem2018 WL 4870603, at *5.

Section 3 provides:

If any suit or proceeding be brought in any of the courts of the
United States upoany issuereferable to arbitration under an

agreement in writing for such arkatron, the court in which such
suit is pending, upon being satisfied thta¢ issuenvolved in
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such suit or proceeding is referalib arbitration under such an
agreement, shall on applt@an of one of the partiestay the trial

of the actioruntil such arbitration has been had in accordance
with the terms of the agreemeptpviding the applicant for the
stay is not in default in proceeding with such arbitration.

9 U.S.C. § 3 (emphasis added).

Section 3’'s reference to staying “tieal of the action” until the “issue
referable to arbitration” has been resohmdthe arbitrator clearly signals that the
Section deals with a single type of actiome in which less than all of the claims
are subject to arbitration and in whiadhsent a stay, the remaining claims would
proceed to “trial.” As the district court #squa Chenpersuasively explained:

Section 3's language mandates courts stidne ‘trial of the
action’” 9 U.S.C. § 3 (emphasis addetlowever, if there are no
triable issues before a counipw must it stay a trial3eeBales

& Goff, Dismiss or Stayat 554. When presented with a claim
that is within the scope of a valid and binding arbitration
agreement, there is nothing focaurt to try; the claim must be
arbitrated in accordance witlthe agreement’'s directions.
Therefore, 8 3's command, requiringurts to stay “the trial of
the action,” cannot be read tppy in cases wherthere are no
triable issues, such as wheregy claim presented by parties is
arbitral. If all claims are subjetd arbitration, 8 3's mandate is
inapplicable becausedte will be no trial.

A contrary reading, holding 8 $plies when there are no triable
issues, dishonors the statute’s text. Doing so omits the very
object of § 3's one-hundred-word sentence. If that object, “the
trial of the action,” is ignored arttle statute is read without it, it
renders the sentence incomplatel leaves the reader with only
guestions, not direction. 9 U.S.€.3. The court “shall ... stay”
what? What is the verb “staycting on? The answer to those
guestions is unambiguous; it is “the trial of the action.” The
answer is not merely “[..the action” as the Court seemed to
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believe.ld. (emphasis added). Nor doée statute “instruct| ]”
courts to “stayroceedings.Hilton, 687 F. App'x at 518
(emphasis added). That is not what the statute’s text says. Nor
does the statute direct that a court “shaiiter astay ...,” which
inserts language and converts thebvéstay” into the object of
the sentencd.loyd, 369 F.3d at 269 (emphasis added). As such,
the broad reading is contrary $03’s plain language. It ignores
necessary portions of the texthlegst, and at worst it implies or
reads-in words in a way that changes the meaning and structure
of the sentence. Accordinglyhe Court finds such a broad
interpretation of 8 3 to be @orrect. The Court cannot abandon
or contort 8 3's plain languagdo do otherwise would be
contrary to established r@®f statutory construction.
Aqua-Chem2018 WL 4870603, at *5 (emphasis in original).

The court inAqua Chenrightly attached great significance to Congress'’
command in Section 3 to stay only “th@krof the action” and correctly concluded
that a “stay of the trial” is not the samg a “stay of proceedings.” Indeed, Congress
distinguished between the two types of stays in the FAA itSek9 U.S.C. 812
(referring to “an order to stagne proceedings an action”) (Emphasis added).
Had Congress intended Section 3 to gpphen no claims remain for triali-e.,
when all claims are subject to arbitratieint surely would haveeferred in Section
3 to a “stay of proceedings,” just &glid in Section 9. As the court i\qua Chem
cogently explained, Congresdirection in Section 3 to stay “the trial of the action”
makes sense only in the context of atiaacin which at least one non-arbitrable

claim remaindor trial. See alsdrichard A. Bales & Melanie A. GoffAn Analysis

of an Order to Compel Arbitration: To Dismiss or Stag5 Penn St. L. Rev. 539,
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553-55 (Winter 2011) (arguing that the “triall the action” language in Section 3
makes clear that the Sectidoes not require a stay where all claims are subject to
arbitration and no claims remain for trial).

The Sixth Circuit has confirmed this readiof Section 3. It has stressed that
Section 3 applies where “asgparateclaim is referable to arbitration;” in that event,
“a stay of proceedings on tliemainingclaims is mandatory.Hense] 1999 WL
993775, at *4 (emphasis addedustice Stephen Breyer, who appears to be the only
member of the Supreme Court to addresstidmeversus dismissal issue, has likewise
adopted this reading of Section 3. In a dissenting opinion touted by Ford as
containing an “extensive” analysis 8kection 3 (Ford Supp. Br, ECF No. 62 at
PagelD.1378), Justice Breyer explaineattisection 3 applies “[w]here a suit
contains several claims, and the distrmiit has determined that the parties agreed
to arbitrate only a subset of those claimsainps Plusinc. v. Varela __ U.S. |
139 S.Ct. 1407, 1423 (201@reyer, J., dissentind).In Justice Breyer’'s words, the
stay provided for in Section 3 “relievestparties of the burden and distraction of

continuing to litigate my remaining claims [-i.e, any claims not subject to

” The majority inLamps Plusdid not disagree with 3tice Breyer’'s reading of
Section 3. It did not reach the point.
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arbitration —] while the arbitration is ongoindd.® Section 3 simply does not apply
where, as here, there areclaims “remaining” in the district court for trial.

Ford’'s contrary reading of Sectid@focuses on the wrong language in the
statute. Ford focuses narrowly on the téshrall.” Ford insists that because Section
3 “provides that the Court ‘shall’ implemia stay,” it leaves a district court “no
discretion to dismiss a case” which all of the claims arreferable to arbitration.
(Ford Supp. Br., ECF No. 62 at Pagel®74-1378.) But Ford’s tight focus on the
word “shall” ends up begging the key question. There is no dispute that Section 3 —
by using the term “shall” — eomands a district court &nter a stay. The question
Is: whenmust a district court enter a stayhd that question cannot be answered by
reference to the term “shd standing alone. On the contrary, to answer that
guestion, the Court must retiee term “shall” in the contéf Section 3 as a whole.
And that Section does not mbreorovide that a courtin Ford’s words, “shall
implement a stay.” Instead, as set fotbb\ge, it provides that a court “shall stay the

trial of the action.” And for all of th reasons explained above (and confirmed by

8 It is true, as Ford notes, that Justicey@r concluded that the district court in
Lamps Plushould not have dismissed thatiac after compelling arbitratiorbee
Lamps Plus 139 S.Ct. at 1424-26 (Breyer, J.ssknting). But XAtice Breyer’s
reasoning was not based upon the readingofi@ 3 that Ford advances. Instead,
Justice Breyer concluded that dismissakwaonsistent with the structure of, and
policy underlying, the FAA bmause a dismissal allows for an immediate apsea.
id. As explained in detail below in Seati (I1)(B)(3), the Sixth Circuit does not
appear to share Justice Breyer’s vithat allowing an immediate appeal from a
dismissal order would undermine the FAA'’s structure and/or policy goals.
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Justice Breyer and the Sixth Circuit), tiphirase only makes sense when applied to
an action in which some claims auégect to arbitration and some are not.
2

Ford alternatively contends that, atmanimum, a district court must stay,
rather than dismiss, an action where the party invoking arbitration seeks only a stay
and does not requedismissal. $eefFord’s Supp. Br., ECF No. 62 at PagelD.1379.)
Ford rests this argument upon the requirenre®ection 3 that a district court shall
stay a trial “on application of one of tparties...” But asxplained above, Section
3 does not apply to an action in which ahiois are subject to arbitration. Thus,
Section 3 does not preclude a distriouid from dismissing such an action even
where the party invoking arbitration seekdy a stay. Simply put, “even where a
party seeks a stay under § 3, the coustdiacretion to dismiss under Rule 12(b)(6)
if it finds that all of tke claims are arbitrablel’una v. Kemira Specialty, Inc575
F.Supp.2d 1166, 1178.D. Cal. 2008).See also Sparling864 F.2d at 637-38
(rejecting the argument that dismissal, eatthan a stay, was improper where party
invoking arbitration sought onlystay). District courts ithis Circuit have regularly
exercised that discretioBee, e.qg., Griffin v. Gutt&rate of Troy/Birminghanb46
F.Supp.2d 469, 472 (E.D. Mich. 2008) (dissing an action in which all claims
were subject to arbitration even thougéarty invoking arbitration sought only a

stay); The Detroit Edison Co. v. Burlington Northern and Santa Fe Ry, 42@
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F.Supp.2d 387, 394 (E.D. Mich. 2006) (samB)|bert v. Coast to Coast Dealer
Serv., Inc. 789 F.Supp.2d 811, 818-19 (N.D. Ohio 2011) (same).
3

Next, Ford argues that a district coahould not be permitted to dismiss an
action in which all claims are subject &obitration because a dismissal would
undermine the FAA’s policy of encouragy prompt and efficient arbitration
proceedings. Ford highlights that a dissal order is immediately appealable, and
Ford contends that “allowing a district cotw ‘dismiss the action rather than enter
a stay’ would ‘deprive’ a party who hagdn held entitled to arbitration ... of an
important benefit which the FAA intendedhito have — the right to proceed with
arbitration without the substantial delaysarg from an appeal.” (Ford Supp. Br.,
ECF No. 62, PagelD.1377, quotihtpyd, 369 F.3d at 240.)

This argument conflicts with éhSixth Circuit’s analysis il\TAC Corp. V.
Arthur Treacher’s, InG.280 F.3d 1091 (6th Cir. 2002)In that case, the court
examined the circumstances under which # juaisdiction to hear an appeal from
an order “deferring to arbitrationldl. at 1095-1101. The cdureaffirmed its prior
holding inArnold, supra that a party may immediatedyppeal from an order “which
dismissesan action in deference to arbttoa” and is accompanied by “a final
judgment.”ld. at 1096 (emphasis in original) (quotiAgnold). The court offered a

lengthy defense of its rule permitting immaigi appeals from dismissal orders. It
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opined that such appeals would not creataenable inefficiencies because district
courts can be trusted to “choose carefldtween issuing stays [which are not
immediately appealable] and dismisqalhich are immediately appealable]..ld.

at 1100. The court noted that “the sma to the courts [of permitting immediate
appeals from dismissal orders] are dwarfed by the savings to the parties of not
appealing such cases$d. The court then explainedahallowing immediate appeals
from dismissal orders would not undermine the pro-arbitration goals of the FAA:

There is little reason to think that future parties will appeal
dismissals ordered ideference to arbitration when they
are highly unlikely to prevailParties will not want to
accrue additional costs when they will have no choice in
the end but to proceed withogtration anyway. Hence, this
circuit's approach [of allowingdistrict courts to enter
orders of dismissal which may be immediately appealed]
promises to be quite efficieprospectively, once district
courts and future parties recognize the implication of the
rule.

*k%

[And,] in cases where there is a genuine legal question
concerning arbitrability, a dismissal rather than a stay
allows that question to be t@emined promptly on appeal.
On the other hand, in the large majority of cases, the
district court can speed along an arbitration about whose
validity it thinks there is little legal dispute by staying the
action rather than dismissing it. The statute appears to
contemplate this case-management advantage, and the
courts of appeals should enfe that statutory scheme
rather than create anothéest for appealability not
grounded in the language of the statute.
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Finally, the court stressed that the grdf immediately appealable dismissal
orders would not substanitiaexpand the number ofppeals from pro-arbitration
decisions because district courts “maseatly elect to certify or not certify [under
28 U.S.C. § 1292] an interlocutory ord®er immediate appellate reviewld. at
1000. Stated another way, since distratints already have the authority to permit
an interlocutory appeal from an otheraiison-appealable stay order, allowing
district courts to permit an immediatepeal by entering a dismissal order would not
meaningfully change the volume of appeals from pro-arbitration decis®haC
illustrates that the Sixth Circuit trusts dist courts to allow sensible immediate
appeals from pro-arbitration decisions (byegimg an order of dismissal) and to
preclude such appeals when they woiundibit efficiency (by entering a non-
appealable stay order).

In sum, while ATAC technically involved only a question of appellate
jurisdiction, the court’s analysis unmiktdboly evidences the Sixth Circuit's view
that the entry of an immediately appeddathsmissal order does not undermine the

pro-arbitration policy of the FAA.
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1

The Court concludes that dismissal tbfs action, rather than a stay, is
appropriate. First, the history of thistiaa makes clear that all of Arabian Motors’
remaining, non-moot claims are subjecttbitration. Arabian Motors — the only
party resisting arbitration — Banever suggested that anyitsfclaims in this action
fall outside of the Resale Agreement’sndatory arbitration provision. Instead,
Arabian Motors has contended only thatttthe Fairness Actmelers the mandatory
arbitration provision unenforceable. THZourt rejected that argument when it
denied Arabian Motors’ motion faa preliminary injunction.{eeOp. and Order,
ECF No. 18.). The Arbitrator who wassagned to adjudicate the dispute between
Ford and Arabian Motors then squarelgoted Arabian Motors’ contention that the
Fairness Act bars enforcement of the mandatory arbitration provisgee (
Arbitrator’s Final Award, ECF No. 32-2.)il this Court and the Sixth Circuit later
declined to disturb the Arbitrator’'s det@nation that the Feess Act does not bar
enforcement of the mandatogrbitration provision. $ee Order, ECF No. 37,
Arabian Motors 775 F. App’x at 216.) Simply put, the sole basis for avoiding
arbitration has been rejected by this Gaund then again by the Arbitrator who has

jurisdiction over this dispute, and th®ixth Circuit has declined to disturb
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Arbitrator’s ruling. It is thus clear ahis point in the litigation that all of the
remaining claims are subject to arbitratfon.

Second, entering a disssial and permitting ammediate appeal would make
good sense for the reasons identifieATAC supra Here, “there is genuine legal
guestion concerning arbitrabilty,” and “a dissal rather than a stay allows that
guestion to be determingaromptly on appeal. ATAC 280 F.3d at 1101. The
dispute over arbitrability here is partiadly well-suited for a prompt resolution on
appeal because the dispute turns uporpurely legal question of statutory
interpretation: whether the ifaess Act applies to foreigmutomobile dealers. The
Sixth Circuit can decide that issue effidigrand without any need for a deep dive

into a detailed evidentiary record. It mak&ense to resolve this purely legal issue

 Ford counters that the Arbitrator hast yet decided whether Arabian Motors’
remaining, non-moot claimsesubject to arbitration and that it is at least possible
that some of those claims “would comack to this Court for a trial on the non-
arbitrable issues.” (FordSupp. Br., ECF No. 62, Pagel33.) While itis true, as

a purely technical matter, that the Arbtor has not yet specifically ruled that
Arabian Motors’ remaining, non-moot clainge subject to artration, he has
already rejected Arabian Motors’ sadegument for avoiding arbitrationi-e., its
argument that the Fairness Act bars erdment of the mantlary arbitration
provision of the Resale Agreement. Thilgre is no reasonable possibility that any
of Arabian Motors’ remaining claims will returned to this Coufor trial. In any
event, courts have entered orders of disal where, as here, all claims must be
presented to an arbitrator for his deteration as to whether they are arbitraldee,
e.g., W & T Travel Serv69 F.Supp.2d at 174 (“In light of the conclusions set out
above, however, that the arbitration regment survives termination of the
Subcontract, which vests authority with the arbitrators, not this Court, to determine
arbitrability, no issues are left for this Court to resolvethese circumstances,
dismissal is appropriate.”).
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now rather than sending the parties offaaduct an arbitration that could be costly,
lengthy, and unnecessary (if Arabian Motorsevi® persuade the Sixth Circuit that
this Court erred in holding that theiffeess Act does not bar enforcement of the
arbitration provision ithe Resale Agreemenrif).
IV

For all of the reasons explained abdvetd’s motion for a stay (ECF No 55
is DENIED and Arabian Motors’ remaiing, non-moot claims arBISMISSED
WITHOUT PREJUDICE .1 SeeMilan Exp. Co. v. Aped Underwriters Captive
Risk Assur. Co590 F. App’x 482, 486 (6th Cir. 201@xplaining that Sixth Circuit
has “approved” a dismissal without prejudite several cases” in which district
courts have determined that all claims subject to arbitration). And to be clear:
the Court intends for this disssal to be a final decision on the merits that is subject

to immediate appeal by Arabian Moto&ee Howell v. Rivergate Toyptt44 F.

10The Court earlier declined to certify fioterlocutory review its opinion and order
denying Arabian Motors’ motion for a preliminary injunction staying the arbitration
commenced by FordSeeOrder, ECF No. 30.) As theéourt explained in detail, it
made sense to deny appellad@iew at that time givethe procedural posture of
both this action and the underlying arbitratioBe¢ id, PagelD.936-939.) The
procedural issues that weighed heavilgiagt appellate review earlier have largely
dissipated and no longer tip the scales against such review.

11 As a reminder, the Court has dismidses moot Count | of Arabian Motors’
Complaint and the portion of Count Il ttesteks a declaratoryggment that Arabian
Motors should not be compelled to arbir&iord’s claims. The Court dismisses the
remainder of Arabian Motorglaims without prejudice.
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App’x 475, 477 (6th Cir. 2005) (holding thah order dismissing an action without
prejudice on ground that claims are subjecaroitration is a “final decision” that
may be immediately appealethilton, 687 F. App’x at 518 (samé&).
IT IS SO ORDERED.
gMatthew F. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: October 15, 2020

| hereby certify that a copy of therégoing document was served upon the
parties and/or counsel of record ont@er 15, 2020, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764

12The Sixth Circuit said that it would entairt an appeal after this Court entered “a
decision that ends the litigation on the merits by disposing afl#as alleged in
the complaint.”Arabian Motors 775 F. App’x at 217 n.1. A dismissal without
prejudice that “send[s] all issues to arbitration and leaving the district court nothing
more to do than execute the judgmeaides‘end]] the litigation on the merits” and
is a “final decision” over which a feddraourt of appeals “ha[s] appellate
jurisdiction.” Griggs v. S.G.E. Man., LL®O05 F.3d 835, 844 (5th Cir. 20185ee
also Blair v. Scott Specialty Gasé&83 F.3d 595, 600-03 ¢3Cir. 2002) (holding
that order dismissing complaint withopitejudice on ground that all claims were
subject to arbitration was an immediatelypealable “final dgsion” and collecting
cases with same holding).
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