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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JULIE POWERS,

Plaintiff, CaséNo. 16-cv-13668
V. Rul D. Borman
UnitedStateDistrict Judge
SECRETARYOF THE
DEPARTMENTOFHEALTH

AND HUMAN SERVICES,
Defendant.

/

OPINION AND ORDER (1) DENYING PLAINITFF'S MOTION FOR
RECONSIDERATION PURSUANT TO FED. R. CIV. P. 59(e)
AND E.D. MICH. LR 7.1(h) AND TO REMAND (ECF No. 95) AND (2)
GRANTING DEFENDANTS’ MOTION TO FILE RESPONSE (ECF NO. 96)

On July 14, 2020, the Court entered®@pinion and Order granting Defendant
Secretary of the Department of Headthd Human Servicesotion for summary
judgment, finding that Plaintiff failed texhaust her administrative remedies on her
Age Discrimination in Employment Act clais against Defendant, and also entered
a Judgment in favor of Defendant, dissing Plaintiff's Amended Complaint with
prejudice. (ECF Nos. 85, 86.)

On September 9, 2020, Plaintiff fdlea motion seeking reconsideration,

pursuant to Fed. R. Civ. P. 59(e) andEMich. L.R. 7.1(h), claiming that she
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requests the Court to “reconsider in-ptgtFinal Judgment.” (ECF No. 95, Motion
for Reconsideration.) However, the nuotidoes_not seek reconsideration of the
Court’s July 14, 2020 Opinion and Order, but seeks instead reconsideration of the
Court’s September 29, 2017 Opinion andl€@r(ECF No. 38), in which the Court
dismissed Defendants CharlRwer Laboratories, Ind*CRL") and Susan Jackson
without prejudice and compelled arbitratiohPlaintiff's claims against them, and
also granted in part Plaintiff's motionrfteave to amend the Complaint as to the
United States.Id. PgID 1771-72) Plaintiff, however, previously filed a very
untimely motion for reconsideration oflCourt’'s Septemb&9, 2017 Opinion and
Order (more than one year after entrylwd Court’s Order) (see ECF No. 62), which
this Court already denied in an Ominiand Order issued dnarch 28, 2019. (ECF
No. 65, Opinion and Order Denying Plaintiffs Motion for Reconsideration.)
Plaintiff now seeks yet another “bite tte apple,” under Fed. R. Civ. P. 59(e),
asserting, as she did in her first urgign motion for reconsideration, that the
arbitration document CRL submitted toetiCourt is a “fabrication and not an
accurate and faithful representation ai original document” and that it was

“altered.” (Compare ECHMNo. 62, PgID 1312 with ECF No. 95, PgID 1778.)

1 The Court notes that Plaintiff recgted, and was germusly grantedfour
extensions of time to file this motionnder her representation to the Court that she
was seeking “time to respond to ECF [86.and 86,” the July 14, 2020 Opinion and
Order and Judgment. (See ECF Nos. 87-94.)
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Defendants CRL and Susan Jackson fildédation to File Response to Plaintiff's
Motion for Reconsideration, and a Respmn@ECF No. 96.) The Court hereby
GRANTS Defendants’ motion anawesiders Defendants’ Response.

“A court may grant a Rule 59(e) motido alter or amend if there is: (1) a
clear error of law; (2) newly discoverevidence; (3) an intervening change in
controlling law; or (4) a needo prevent manifest injustice.lntera Corp. v.
Henderson428 F.3d 605, 620 (6th Cir. 2005)t&tion omitted). “The purpose of
Rule 59(e) is ‘to allow the district court to correct its own errors, sparing the parties
and appellate courts the burderuohecessary appellate proceedingsldward v.
United States533 F.3d 472, 475 (6th Cir. 200@8)tation omitted). The Sixth Circuit
has “repeatedly” held that “Rule 59(&)otions cannot be used to present new
arguments that could have been raised prior to judgment” and that while Rule 59(e)
allows “for reconsideration; it does npermit parties to efictively ‘re-argue a
case.”ld. (citation omitted). Relietinder Rule 59(e) “is an extraordinary remedy
and should be granted sparylecause of the interests in finality and conservation
of scarce judicial resourcedJ.S. ex rel. Am. Bile Mfrs. Inst. Inc. v. The Limited,
Inc.,, 179 F.R.D. 541, 547 (S.D. Ohio 1998). Thargror denial of a Rule 59(e)
motion is within the informed discretion of the district co@éenCorp., Inc. v. Am.

Int'l Underwriters, 178 F.3d 804, 834 (6th Cir. 1999).



Plaintiff here simply seeks to repdsr arguments made in her first 2017,
untimely motion for reconsideration, a prohibited attempt to laatsecond bite at
the apple.”See Michigan Dep’t of Envtl. Quality v. City of F|i296 F. Supp. 3d
842, 847 (E.D. Mich. 2017) (identifyincommon denominator” among rules for
post-judgment relief as “a party that hasl l@afair chance to present its arguments
ought not have a second bite at the appR&intiff contends, as she did before, that
the arbitration agreement has been “fedied” or otherwise ‘leered,” but does not
set forth any new evidence, claim thaérdn has been an intervening change in
controlling law, or that the Septem®&, 2017 Opinion and Ordenust be amended
or altered to prevent a “manifest injustice.” There is no need for the Court to
reconsider Plaintiff's arguments yetaag because the Court provided a reasoned
analysis rejecting Plaintiff’s first motiofor reconsideration in its March 28, 2019
Opinion and Order (ECF No. 65), andaJ[motion under Rule 59(e) is not an
opportunity to re-argue a caseSault Ste. Marie Tribe of Chippewa Indians v.
Engler, 146 F.3d 367, 374 (6th Cir. 1998). Accordingly, Plaintiff's Motion for
Reconsideration (ECF No. 95) is DENIED.

Plaintiff also “requests that the Couemand Plaintiff's state claims against
[the] CRL Defendants pursuant to 186){1) and 1367(c)(3), where the case
originated in Wayne County Circuit Cdtir(ECF No. 95, PgID 1793.) However,

Plaintiff's claims against the CRL Defdants in the original complaint were
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dismissed in their entiretyn September 29, 201 and Plaintiff thereafter filed a
First Amended Complaint on Octobé&B8, 2017 (ECF No. 39, First Amended
Complaint), which superseded the am@ complaint andrendered it a legal
“nullity.” See B&H Med., L.L.Gv. ABP Admins., Inc526 F.3d 257, 268 n.8 (6th
Cir. 2008) (explaining that “a prior ‘comguht is a nullity, because an amended
complaint supersedes all prior comptait) (citation omitted). The First Amended
Complaint asserts only federal claims against Defendant Secretary of the
Department of Health and Human Serviaay] those claims have been dismissed.
(ECF Nos. 85, 86.) Accordingly, no staiaw claims remain pending against the
CRL Defendants to remand to the state taamd Plaintiff's rguest to remand is
DENIED.

Finally, in their Response, the CRDefendants request sanctions against
Plaintiff pursuant to 28 U.S.C. 8§ 192br “unreasonably and vexatiously”
multiplying the proceedings. (ECF N86, PgID 1813.) Defadants seeks their
attorneys’ fees incurred in “opposingaRitiffs second untiraly and baseless

Motion for Reconsideration,” but do nstiate the amount of fees soughd.)g While

2 Defendants also complain that, following the Court’'s July 14, 2020 Opinion and
Order and Judgment, Plaintiff filed founotions for extension without ever
attempting to contact the CRL Defendantsunsel regarding concurrence, and
likewise filed the instant motion without evattempting to seekoncurrence, all in
direct contravention of the express reqguneats of E.D. Mich. Local Rule 7.1(a)(1)
which states that a “movant must asdartehether the contemplated motion ... will

be opposed.” (ECF No. 96, PgID 1808-09&fendants argue that Plaintiff's motion
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the Sixth Circuit has not ruled on this issdgstrict courts in this circuit have held
that sanctions pursuant to § 1927 are inappate against pro se litigants because 8
1927 limits who may be sanctied to “[a]ny attorney oother person admitted to
conduct cases in any [U.S.] courgée, e.g, Li v. Recellular, IndNo. 09-cv-11363,
2010 WL 1526379, at *8 (E.D. Mh. Apr. 16, 2010) (citindRentz v. Dynasty
Apparel Indus., In¢.556 F.3d 389, 395-96 & n.6 (6th Cir. 2009), and collecting out-
of-circuit cases)but see Gitler v. Ohi®32 F. Supp. 2d 722, 727 (N.D. Ohio 2009)
(“Although 8§ 1927 on its face limits who még sanctioned to an attorney or other
person allowed to conduct cases, courts in the Sixth Circuit can sanction pro se
litigants under that provision.”) A district court may also samchitigants who have
“acted in bad faith, vexatiously, wantonly, or for oppressive reasons” pursuant to its
“inherent powers.Chambers v. NASCO, In&01 U.S. 32, 45 (1991). In any event,
although the Court in no way condones Plafistifepeated failure to adhere to
Court’s Local Rules and the Rules of Cikilocedure, considering Plaintiff's pro se
status, and a lack of demoragite bad faith on the part Bfaintiff, the Court declines

to impose sanctions under § 1927, ointserent power, at this time.

should be dismissed as a restlher failure to seek concurrence. (ECF No. 96, PgID
1808-09.) While not minimizing Plaintiff's coplete failure to abide by this Local
Rule, the Court notes that, ageneral rule, e Federal Rules encourage courts to
decide each claim on its merits ratithan on procedural technicalitiegf/onia
Pub. Sch. v. Selectiwes. Co. of the Southeadd3 F. Supp. 3d 815, 861 (E.D. Mich.
2018), and accordingly declines to deny Plaintiff’s motion for this reason.
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Therefore, for the reasons stataldove, the Court GRNTS Defendants’
motion to file a response (ECF No.)96nd DENIES Plaintiff's Motion for
Reconsideration and RequéstRemand (ECF No. 95.)

ITI1S SO ORDERED.
gPaul D. Borman

Faul D. Borman
UnitedStateDistrict Judge

Dated: October 21, 2020



