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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ANTOINETTE MARIE HOWARD,

Plaintiff, CaseNo. 16-cv-13851

Hon. Matthew F. Leitman
V.

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION,

Defendant.
/

OPINION AND ORDER (1) OVERRULI NG PLAINTIFF’'S OBJECTIONS
(ECE #13) TO THE MAGISTRATE JUDGE’'S REPORT AND
RECOMMENDATION (ECF #12), (2) DENYING PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT (ECF #9), (3) GRANTING DEFENDANT’'S
MOTION FOR SUMMARY JUDGMENT (ECF #11), AND (4) ADOPTING
RECOMMENDED DISPOSITIO N IN THE REPORT AND
RECOMMENDATION (ECF #12)

In this action, Plaintiff Antoinette Mee Howard challenges the denial of her
application for disability insurance benefits under the Social Security Ae (
Compl., ECF #1.) Both Howd and Defendant Commissier of Social Security
Administration (the “Commissioner”)léd motions for summary judgmentSde
Howard’'s Mot. Summ. J., ECF #9; Conssioner’'s Mot. Summ. J., ECF #11.) The
assigned Magistrate Judge issue@Report and Recommendation in which she
recommended that the Court (1) grdine Commissioner’'s motion for summary

judgment and (2) deny Howard’s motifar summary judgment (the “R&R”)See
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ECF #12.) Howard hafldd objections to the R&R (the “Objections”b€eECF
#13.) As set forth below, the Co@VERRULES Howard’'s ObjectiondDENIES
Howard’s motion for summary judgme@RANTS the Commissioner’s motion for

summary judgment, anDOPTS the recommended disposition in the R&R.

I
Al
On May 31, 2014, Howard filed hempplication for disability insurance

benefits. SeeAdmin. R., ECF #7-2 at Pg. ID 413he also filed an application for
supplemental security inate on that same days€e id. Howard claimed disability
based upon a subarachnoid hemorrhage rémilted from a ruptured aneurysm,
right-side stroke, diabetes,aurysm, and lung collapse&s€eAdmin R., ECF #7-6
at Pg. ID 218.) Howard also developetiavas treated for deep vein thrombosis
(“DVT") after her aneurysm. SeeAdmin. R., ECF #7-8 at Pg. ID 529-30.) The
Social Security Administration (theSSA”) denied Howard’'s application for
benefits on the ground that ttard was not disabledSéeAdmin. R., ECF #7-4 at

Pg. ID 130.)

! The Court recites only the facts relevemthe Objections. A full description of
the facts is available in the R&RS€eR&R, ECF #12 at Pg. ID 945-48.)
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Howard thereafter requested and receivedeanovohearing before an
administrative law judge (tH&LJ"). The ALJ held a lkraring on January 28, 2016.
Howard and an impartial vocationadpert testified at the hearing.

On February 25, 2016, the ALJ isswdritten decision in which she affirmed
the SSA’s denial of benefitsSéeAdmin. R., ECF #7-2 d@®g. ID 41-56.) The ALJ
found that Howard suffered from thelliwing severe impaments: “obesity,
minimal osteoarthritis of the right knee, aglyia of the left hip with hypertrophic
bony changes, ruptured aneurysmithw subarachnoid hemorrhage, right
cerebrovascular accident, generalized agdetorder, and cognitive disorder . . . .”
(Id. at Pg. ID 44.) The ALalso determined that Howard had the following non-
severe impairments: “diates mellitus, hypertension, deweep venous thrombosis
of the legs, acute kidney injury, and anemi&d’)( The ALJ specifically noted that
Howard “had deep venous thrombosis of the right leg as shown by an April 27, 2014
bilateral lower extremity venous study” buatfithere is no evidence of any ongoing
symptoms due to this conditiomait appears to have resolvedd.}

The ALJ concluded that Howard's tadements concerning the intensity,
persistence and limiting effects of [herjhgytoms are not entirely credible for the
reasons explained in this decisionld.(at Pg. ID 49.) The ALJ first noted that
Howard’s employment was more exsgve than her testimony suggested:

[Clontrary to claimant’s t&imony of working [the home
health care services] jobnly around July 2014, her
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earnings records indicate that she worked this job prior to
her aneurysm and stroke ipril 2014 and that she
continued to work this job for the Department of
Community Health Home tbugh the fourth quarter of
2015.

It [] reflects extremely poorly upon her credibility; she
appeared evasive about af my questions to her
regarding this matter.

(1d.)

The ALJ added that “[a] detailed rew of the objectig medical evidence
reveals that the claimant is not as limited as allegéd.’a¢ Pg. ID 49.) The ALJ
explained that the medical records showedvard had a “dmaatic recovery” from
her aneurysm and subsequiapiatient rehabilitation. Id.) The ALJ also noted that
Howard’s complaints of pain in her righhee and left hip were more recent; there
was no evidence in the record that Howlaad previously complained of pain in her
right elbow; Howard was not seeking treatrhfor her anxiety; and that Howard did
not have any difficulty with her mempat a psychological examinationSee id).

The ALJ also highlighted other evidence contradicting Howard’s claimed
disability. For instance, the ALJ notedatiHoward indicatetb her physician that
“she wanted to adopt a baby and was ententogthe foster parent system,” and the
ALJ found that plan to be “inconsistemith [Howard’s] stated symptoms and

functional limitations.” [d. at Pg. ID 53.) The ALJ ab observed that Howard’s



report of throbbing pain in her righkinee was undercut by one-year gap of
treatment in the recordd( at Pg. ID 52-53.)

The ALJ determined that Howattad the Residual Functional Capacity
(“RFC”) to perform sedentary work withraimber of limitations, including that she
should be limited to “more restrictive gasal limitations” and “no foot control
operation.” (d. at Pg. ID 47, 53.)

The ALJ ultimately concluded that Homdawas not disabled and that there
were jobs that existed in significantmbers in the national economy that Howard
could perform. $ee idat Pg. ID 56.)

The Appeals Council of the Social Geity Commission denied Howard’s
request to reviewSee idat Pg. ID 33.)

B

On October 31, 2016, Howard filed this action in which she challenges the
SSA'’s denial of benefitsSeeCompl., ECF #1.) Howd and the Commissioner
then filed cross-motions for summary judgme8edHoward’'s Mot. Summ. J., ECF
#9; Commissioner’s Mot. Summ. J., ECF #11.)

The Court referred the cross-motionstiie assigned Magistrate Judge. On
October 24, 2017, the Magistrate Judgsued the R&R in which she carefully
analyzed the arguments inetsummary judgment motionsS€eR&R, ECF #12.)

The Magistrate Judge rejected Howardententions that the ALJ failed to



adequately consider the side effectsrfrbloward’s medications on her ability to
work and the impact of Howard’'s DVTSé€e idat Pg. ID 949-52.) The Magistrate
Judge also rejected Howard’'s arguminat the ALJ's RFC was not supported by
substantial evidence. The Magistratelglel noted that the RFC was supported by
opinions from the psychological consultatexaminer and state agency consultant.
(Seeidat Pg. ID 952-53.) Finally, the Majrate Judge found no compelling reason
to disturb the ALJ’s conclusion thekoward was not entirely credible S€e id.at

Pg. ID 953-56.) The Magistrate Judgesetved that Howard’s work history was
more extensive than her testimony sugggsind that, as the ALJ noted in her
decision, other evidence cordreted Howard’s testimonySge id).

On November 8, 2017, Howard filed the Objectidé(S8eeECF #13.) Howard
objects to the R&R on three grounds. Howarst objects that “[tlhe Magistrate
erred in finding that the ALJ’s credibiligetermination was sypprted by substantial
evidence.” [d. at Pg. ID 959.) Howard next objedhat that the Magistrate Judge
and ALJ failed to consider the impact of her DVT on her ability to w&&e(idat
Pg. ID 962-63.) Howard finally objects thdt]he Magistrateerred in finding the

ALJ’'s decision was supported by sulndial evidence” because the ALJ and

2 Although Howard’s Objections were untdy, the Court hastill considered, and
ultimately overrules, each of the Objections.
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Magistrate Judge misconstrued evideaod made varioulegal errors. I¢l. at Pg.
ID 963-64.) The Court will address each objection in turn.
1
A
When a party objects to a portion oMagistrate Judge’s R&R, the Court
reviews that portiode novoSeefFed. R. Civ. P. 72(b)(3%ee also Lyons v. Comm’r
of Soc. Sec351 F.Supp.2d 659, 661 (E.D. Mi@004). The Court has no duty to
conduct an independent revi@iithe portions of the R&R to which a party has not
objectedSee Thomas v. Ard74 U.S. 140, 149 (1985).
B
In reviewing the disputed findings of the ALJ, the Court is limited to
determining whether those findings are supported by substantial evidence and are
made pursuant to propkegal standardsSee42 U.S.C. 8§ 405(g) (“The findings of
the Commissioner of Social Security as to any fact, if supported by substantial
evidence, shall be conclusive . . . ."Substantial evidence is “more than a scintilla
of evidence but less than a prepondeeanit is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusagefs v.
Comm’r of Soc. Sec486 F.3d 234, 241 (6th Cir. 200(guoting Cutlip v. Sec’y of
Health & Human Servs25 F.3d 284, 286 (6th Cir. 1994 “An ALJ's failure to

follow agency rules and re@ilons denotes a lack stibstantial evidence, even



where the conclusion of the ALJ mhbg justified based upon the recor@ole v.
Astrue 661 F.3d 931, 937 (6th Cir. 2011) (titens and quotations omitted).

[l
A

The Court first overrules Howard’s @agtion to the Magistrate Judge’s
conclusion that the ALJ’s credibility deaisi was supported by substantial evidence.

The Court notes at the outset that thigection is deficient because it focuses
almost entirely on the ALJ’s ruling andysaalmost nothing about the Magistrate
Judge’s analysis in the R & R. An ebjion to a report and recommendation must
address alleged flaws the Magistrate Judge’s analysiSee Fields v. Lapeer 71-A
Dist. Court Clerk 2 F. App'x 481, 482 (6th Cir. 2001). Where an objecting party
fails to focus the district court’s attention a specific flaw in the Magistrate Judge’s
analysis, “the initial reference to the gmstrate [ends up being] useless. The
functions of the district court are effealy duplicated as both the magistrate and
the district court perform identical taskshis duplication of time and effort wastes
judicial resources rather than saving them, and runs contrary to the purposes of the
Magistrates Act.'Howard v. Sec’y ofealth and Human Sv¢932 F.2d 505, 509
(6th Cir. 2001).

This objection mentions the Magistratelde’s analysis two times. The first

reference to that analysis is the cosolty assertion that the Magistrate Judge



“erroneously agreed” with the ALJ’s credilylidetermination. That statement says
nothing about how the MagisteaJudge supposedly erretioward also criticizes
the Magistrate Judge for going even ther” than the ALJ by “citing Plaintiff's
optimistic desire to foster and adoghildren as evidence that she was being
untruthful about her abilities.” (ObjectionECF #13 at Pg. ID 961.) But the
suggestion that the Magistrate Judge weutthier” than the ALJn this regard is
inaccurate. As noted above, the ALJ cikdolvard’s intention to adopt and foster
children as casting doubt on Howard'stieony concerning her symptoms and
functional limitations. $eeAdmin. R., ECF #7-2 at Pg. ID 53.)

Notwithstanding the shortcomings tHoward’s objection, the Court has
reviewed the ALJ’s assessment of Howarctsdibility and finds no basis to reject
it. “[Aln ALJ's credibility deteminations about the claimaare to be given great
weight, particularly since the ALJ is chadyeith observing the claimant's demeanor
and credibility.”Cruse v. Comm’r of So&ec, 502 F.3d 532, 542 (6th Cir. 2007)
(citations and quotations omitted). “Thaaimant's crediiity [regarding the
intensity and persistence of symptomnsdy be properly discounted to a certain
degree . . . where an [ALJinds contradictions among the medical reports,
claimant's testimony, and other evidenc&é&eton v. Comm’r of Soc. Se&83 Fed.
App’x 515, 532 (6th Cir. 2014) (quotingarner v. Comm’r of Soc. Se875 F.3d

387, 392 (6th Cir. 2004)). A counnay not disturb an ALJ's credibility



determination “absent compelling reaso8rhith v. Halter 307 F.3d 377, 379 (6th
Cir. 2001).

Howard has not presented a compelliegson to reject the ALJ’s credibility
assessment. Howard argues that &le] wrongly determined that Howard
substantially understated the amountwairk she performed during her alleged
period of disability and that the ALJ unfaifigiscreditjed] Howard in . . . an extreme
way” based upon the perceived understatemBnt the ALJ wagorrect. Howard
did materially understate the work she parfed. Howard tesigd that since April
Oth, 2014 (the alleged start loér disability), she “dié little bit of work” in human
health care services for a single monthcughly, like July, of 2014.” (Admin. R.,
ECF #7-2 at Pg. ID 67.) However, Howar@arnings records showed that “she
worked this job prior to her aneurysm aticbke in April 2014 and that she continued
to work this job . . . through the fourth quarter of 201kl &t Pg. ID 44seeAdmin.

R., ECF #7-5 at Pg. ID 210.) In addition, the ALJ also noted that she “appeared
evasive” during this questioning. ¢min. R., ECF #7-2 at Pg. ID 44.)

Moreover, the ALJ reamably relied on other @&ence contradicting
Howard’'s description of her physicahé& emotional symptoms to support her
unfavorable assessment of Howard’s dviitly. For instance, the ALJ observed,
among other things, that:

e Howard’s treatment records indicatdtht Howard “made a dramatic
recovery” from her aneurysmd( at Pg. ID 49.)
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Howard did not complain of pain imer right knee and left hip “until
more recently.” Id.)

e “There are also no records of anygoing complaints of or treatment
for right hand numbness or right elbow paind.)

e Howard was not seeking any treatment for anxi&ge(id).

e Howard “did not exhibit any difGulty with her memory during her
October 2014 psychological cartative examination.”If.)

e There was a gap of treatment @bat one year until an October 2015
right knee x-ray report that showedly minimal degeerative changes
without definite fracture or dislocatiorS¢€e idat Pg. ID 52.)

On this record, the Court finds nomapelling reason to disturb the ALJ’s
credibility finding.  Accordingly, the CourtOVERRULES Howard’'s first
objection.

B

Howard next argues that the Magidé Judge erroneously approved the

ALJ’s analysis of her DVT, and Howard iet8 that the ALJ’s errors with respect to

her DVT warrant a remand “for a propeonsideration of that condition.”

(Objections, ECF #13 at Pg. ID 963.) The Court disagrees.

3 It is unclear if Howard is arguinigoth that the ALJ erreéh not finding her DVT
severeandin not properly considering how the DVT impacted Howard’s ability to
work. The heading to Howard’s objectiontigt “[tjhe Magistate erred when she
found that the ALJ’s analysis and findingttPlaintiff's DVT in her right leg were
non-severe were pported by substantial evidence.” (Objections, ECF #13 at Pg. ID
962.) But Howard only argues in the body of her objection that the ALJ failed to
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Howard insists that the ALJ erred &rm he concluded that “there is no
evidence of any ongoing symptoms dug¢Howard’s DVT], and it appears to have
resolved.” (Admin. R., ECF #7-2 at Pg. #4.) Howard says #t her own testimony
concerning her leg pain and throbbidgmonstrates that she suffered ongoing
symptoms from her DVT. (Objections, E&E3 at Pg. ID 962-63.) However, the
ALJ did not unreasonably conclude that Hoavéailed to link he claimed leg pain
to her DVT. Howard suffecefrom other conditions — including osteoarthritis of the
knee and arthralgia of the hip — tlwatuld have caused her leg paftBeéR&R, ECF
#12 at Pg. ID 951-52.) Moreover (andany event), as noted above, the ALJ
reasonably found that Howard’s reporthef symptoms were not entirely credible,
and thus Howard’s own testimony does naiviute strong support for her claim that
her DVT had a substantial irapt on her functional abilities.

Finally, Howard has not shown thatyaerror by the ALJ in discounting her
claimed leg symptoms from her DVT dhaany material effect on the ALJ’s

determination of her RFC. The AWid incorporate Howard’s limitations from her

consider how DVT affects her ability to vko The Court will not consider Howard’s
argument that the ALJ erred in classifyiner DVT as non-seve because Howard

did not present that argument to the didrate Judge anblas not presented a
compelling reason for the Court to consider it néee Murr v. United State300

F.3d 895, 902 n.1 (6th Cir. 2000) (“Courts hénedd that while th Magistrate Judge

Act . . . permitsde novoreview by the district court ifimely objections are filed,
absent compelling reasons, it does not allow parties to raise at the district court stage
new arguments or issues that weot presented to the magistrate.”).
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other leg conditions into the RFC. A®tR&R accurately notes, “[tjhe ALJ factored
Howard’s osteoarthritis of the knee, arthralgf the hip, and obesity into the RFC,
and limited her to sedentary work witb foot control operatns.” (R&R, ECF #12
at Pg. ID 952.). Howard has not shoWinat considering the impact of the DVT
would have led to a morestictive RFC. The Cou®VERRULES Howard’s
second objection.
C

Finally, Howard objects that “[tih&lagistrate erred in finding the ALJ’s
decision was supported by substantial emmk.” (Objections, ECF #13 at Pg. ID
963.) Howard contends that the ALJ avidgistrate Judge “mconstrued medical
evidence and testimony” amdade “the above outlined ldgarors and/or all of the
legal errors outlined in Plaintiff$1otion for Summary Judgment.id; at Pg. ID
964.) This general objection iisadequate. Howard faite identify the evidence
that she claims the Magistrate JudgeAtd misconstrued ooverlooked, and she
refers only to unspecified “above outlinedd¢ errors” and “all othe legal errors
outlined in Plaintiff's Motion for Summary Judgmentd( Where a party presents
objections that do “not specifically addis how [a] report’s factual and legal
recommendations [are] incorrectfiose objections are “waivedFields, 2 Fed.
App’x at 482;see also Miller v. Currie50 F.3d 373, 380 (6th Cir. 1995) (“[A]

general objection to a magiate's report, which fails to specify the issues of
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contention, does not satisfy the requiremeat #m objection be filed. The objections
must be clear enough to discern those isthussare dispositive and contentious.”).
Howard’'s general objection that thevidence was miscotmsed and general
reference to legal errors is insuféat to warrant te Court’s reviewSee Hartsfield
v. Comm'r of Soc. SedNo. 16-10473, 2017 WL 1160862at *4 (E.D. Mich. Mar.
29, 2017) (holding that an “objection [vahi] does not specify or explain how the
ALJ or magistrate judge ‘imconstrued’ the evidence arhat the ‘outlined legal
errors are . . . amounts to little more tfaageneral objection, which ‘has the same
effect as would a failure to object™ (quotitipward v. Sec’y of Health & Human
Servs, 932 F.2d 505, 509 (6th Cir. 1991)Accordingly, the CourOVERRULES
this objection.
IV
For the reasons stated aboMelS HEREBY ORDERED that:

o Howard’s Objections tthe R&R (ECF #13) ar® VERRULED ;
o Howard’s Motion for Summary Judgment (ECF #9DENIED;

o The Commissioner’s Motion for Summary Judgment (ECF #11) is
GRANTED; and

o The CourtADOPTS the recommended dispasit in the R&R (ECF
#12).

s/MatthewF. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: December 18, 2017
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| hereby certify that a copy of the fg@ng document was served upon the parties
and/or counsel of record on December 18, 2017, by electronic means and/or
ordinary mail.

s/Holly A. Monda
Case Manager
(810)341-9764
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