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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

KEVIN TYRONE JOHNSON,

Plaintiff,
Case No. 16-13947
V.
Paul D. Borman
UNITED STATES POSTAL SERVICE United States District Judge
and AMERICAN PGSTAL WORKERS
UNION HOLDING CORPORATION,

Defendants.
/

OPINION AND ORDER:
1) GRANTING DEFENDANT UNITED STATES POSTAL SERVICE'S
MOTION TO DISMISS CO UNT | (ECF No. 22):

2) GRANTING DEFENDANT AMERICAN POSTAL WORKERS UNION
HOLDING CORPORATION’S MOTION TO DISMISS COUNT IIl (ECF
No. 25); AND
3) GRANTING DEFENDANT UNITED STATES POSTAL SERVICE’'S
MOTION FOR SUMMARY JUDGMENT AS TO COUNT Il (ECF No. 32)

This action was brought by Plaintifevin Tyrone Johnson against the
United States Postal ServicdUSPS), his former employer, and the American
Postal Workers Union &PWU"),* his former union. Plaintiff was removed from
his employment after USPS determined thatviolated his probationary “Last

Chance Agreement” by incurring too mamyexcused absences, and that removal

1 As explained below, the named Defendasitto Plaintiff's claim against APWU
iIs now the American Postal Workers iom Holding Company. “APWU” as used
in this Opinion and Order refers to that entity.
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was upheld in arbitration. Plaintiff filesuit on November 7, 2016. (ECF No. 1.)
He then filed an Amended Complaionh March 1, 2017, replacing original
Defendant American Postal Workers ibim with current Defendant American
Postal Workers Union Holding ComparieCF No. 16.) The Amended Complaint
asserts three claims: one against US&Sbreach of the CBA (Count [); one
against USPS for discriminatory termination (Count Il); and one against APWU
for breach of the duty of fair representation (Count Ill).

Three Motions are now before the Cowgeparate Motions to Dismiss the
two counts (Count | and Coultit) that make up Plaintiff's hybrid claim filed by
USPS and APWU, as well as USPS’s Matfor Summary Judgment on Plaintiff’s
discriminatory termination claim (Count II), filed early with the Court’s leave.
Each Motion attacks the count at whiths aimed on untimeess grounds, and
each has merit. For his part, Plaintifas not justified eqtable tolling of the
limitations period as to his hybrid clainand has not directly and sufficiently
responded to USPS’s Motion for Summdrndgment on Count II. The Court will

therefore grant all three Mions and dismiss the case.

I. BACKGROUND

Plaintiff began working for USPS in Jaany of 1996. At all relevant times

he worked as a Laborer Custodian at the Michigan Metroplex Processing and

Distribution Center in Detroit, Michigan. (ECF No. 16, Am. Compl. { 1.) The
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terms of Plaintiffs employment were governed by a Collective Bargaining
Agreement (CBA”), supplemented by an Employaad Labor Relations Manual
(“ELM ). (Am. Compl. 1 4.)

USPS issued Plaintiff a removal ragtiin September 2013. (Am. Compl.
10.) Plaintiff and USPS then enteredoira December 2, 2013 “Last Chance
Agreement” (LCA”) through which Plaintiffcould save his jobld.; Am. Compl.

Ex. A, Last Chance Agreement at 3, Pg ID 138.) The LCA provided that the
removal would be held in abeyance fooree-year probationary period, and that if
Plaintiff fully complied with the LCA dung that period, he auld then continue
with his employment as though the LCAdhaever existed. (Am. Compl. Ex. A,
Last Chance Agreement at 4-5, Pg 139-40.) Among other things, the LCA
required that Plaintiff “maintain regulattendance,” defined as “incur[ring] no
more than three unscheduled, non-FMLAsatces within anyperiod of ninety

(90) consecutive days during the terntlué agreement.” (Am. Compl.  11; Am.
Compl. Ex. A, LasChance Agreement at 4, Pg ID 139.)

On April 6, 2014, USPS reinstated MPl#i’'s removal, alleging that he
violated the “regular attendance” gmision of the LCA by missing work on
December 12, 2013; on January 16, 20d@ March 10, 2014; and on March 11,
2014. USPS also alleged that he wadytasn December 31, 2013; on January 21,

2014; and on January 23, 2014. (Am. Confplr2.) Plaintiff alleges that at all



relevant times, he had “two FamilMedical Leave Act [claims] open which
provided to him up to 12 weeks of unpaeaéve during a 12 month period, either of
which was sufficient to nie@ any absence on Decemld&y, 2013 and January 16,
2014 an FMLA absence and therefore netaation of the LCA.” (Am. Compl. |
13.)

In April 2014, APWU initided grievance proceedings to challenge this
removal decision. After the grievance wassuccessful at theréit two stages, an
arbitration was held on May 20, 2014. Ri#f alleges, however, that at no point
throughout these proceedings did APWU algrievance related to the “denial of
FMLA leave” that Plaintiff alleges 8PS committed by removing him for absences
on what should have been FMLAake days. (Am. Compl. 1 14-16.)

A decision on the arbitration was issumdApril 13, 2015. (Am. Compl. Ex.

B, Arbitration Decision.) Finding thaiSPS had “established its case by clear and
convincing evidence,” Arbitrator Betty Widgeon denied the grievance in its
entirety. (d. at 17, Pg ID 152.)

On June 27, 2014, Plaintiff fide a complaint with USPS’s Equal
Employment Opportunity EEQ”) department, alleging race and gender
discrimination. (ECF No. 32, Def. $PS’s Mot. Summ. J. Ex. 1A, Formal
Complaint of Discrimination.) That complaint was dismissed on December 17,

2014. (Def. USPS’'s Mot. Summ. J. EXB, Final Agency Decision.) Cheryl
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Hendon, an EEO Services Analyst fo6RS (and the individual who signed the
dismissal of Plaintiffs EEO complaingverred in a sworn declaration that she
processed and mailed the dismissalPlaintiff on December 17, 2014. (Def.
USPS’s Mot. Summ. J. Ex. A, Declaration of Cheryl Hendon Y 7.) Hendon also
averred that based on her searchesSP8's EEO records, Plaintiff did not appeal
the dismissal or file any subsequenmplaints. (Hendon Decl. § 2-3, 8-9.)

On February 13, 2017, USPS filed wheds essentially a “hybrid” motion
seeking dismissal of Count | and summary judgment on Count Il. (ECF No. 9.)
The Court initially dismissed the motionrfsummary judgment without prejudice,
citing this Court’'s Practice Guidelinesvhich state that summary judgment
motions will not be entertained prior the close of discovery absent special
circumstances. (ECF No. 14.)

The instant Motions to Dismiss weefiled by USPS and APWU on March
15 and March 22 of 2017, respectivelyCENo. 22, Def. USPS’s Mot. Dismiss;
ECF No. 25, Defendant APWU’'s Mot. €mniss.) Plaintiff filed a combined
Response on April 5, 20¥7(ECF No. 27, Pl.'s Resp.) Both Defendants filed

timely reply briefs on April 17, 2017. (EQNo. 29, Def. APWUs Repl. Br. Supp.

2 Plaintiff's combined Response alsddaessed USPS'’s thgrending Motion for
Leave to File Motion for Summary Judgmes to Count Il (ECF No. 23), which
the Court granted on May 22, 2017 (EGI6. 31). USPS filed its Motion for
Summary Judgment promptly thereafter (ES&. 32), and the @urt’'s analysis of
that Motion is contained in Sectioh.B of this Opinion and Order.
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Mot. Dismiss; ECF No. 30, DefendddSPS’s Repl. Br. Supp. Mot. Dismiss.)

The Court granted USPS’s motion ftwave to file an early summary
judgment motion. (ECF No. 31.) Thereaft&/SPS filed the instant Motion for
Summary Judgment. (ECF No. 32ef. USPS’s Mot. Summ. J.)

The Court held a hearingn both Motions to Dismiss on June 8, 2017, and
then a separate hearing on USPS’stibto for Summary Judgment on July 31,

2017.

IL. LEGAL STANDARDS

A. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)@lows for the dismissal of a case
where the complaint fails tstate a claim upon which relief can be granted. When
reviewing a motion to dismiss under Rul2(b)(6), a court must “construe the
complaint in the light most favorable to the plaintiff, accept its allegations as true,
and draw all reasonable inferences in favor of the plaintf&ihdy-Clay v. City of
Memphis 695 F.3d 531, 538 (6th Cir. 2012).

To state a claim, a compdé must provide a “short and plain statement of
the claim showing that the pleader is entitl® relief.” Fed. R. Civ. P. 8(a)(2).
“[T]he complaint ‘does nonheed detailed factual allegations’ but should identify
‘more than labels and conclusionsCéasias v. Wal-Mart Stores, In&G95 F.3d

428, 435 (6th Cir. 2012) (quotirell Atlantic Corp. v. Twomb}y550 U.S. 544,



555 (2007)). The court “need not accepttrae a legal conclusion couched as a
factual allegation, or an uramanted factual inferenceHandy-Clay 695 F.3d at
539 (internal citationsrad quotation marks omitted).

In other words, a plaintiff must provedmore than “formulaic recitation of
the elements of a cause of action” and ar her “[flactual Begations must be
enough to raise a right to rdli@bove the speculative levellivombly 550 U.S. at
555-56. The Sixth Circuit recently reiteratit “[tjo survive amotion to dismiss,

a litigant must allege enough facts to makelausible that the defendant bears
legal liability. The facts cannabhake it merely possible thdte defendant is liable;
they must make it plausibleAgema v. City of Allegai826 F.3d 326, 331 (6th Cir.
2016) (citingAshcroft v. Igbal556 U.S. 662, 678 (2009)).

A court ruling on a Rule 12(b)(6) motion to dismiss “may consider the
Complaint and any exhibits attached theygtublic records, items appearing in the
record of the case and exhibégached to defendant's tiom to dismiss so long as
they are referred to in the Complaimidaare central to the claims contained
therein.” Bassett v. Nat'| Collegiate Athletic Ass%28 F.3d 426, 430 (6th Cir.

2008) (quotingAmini v. Oberlin Coll.259 F.3d 493, 502 (6th Cir. 2001)).

B. Motion for Summary Judgment

Summary judgment is appropriate whére moving party demonstrates that

there is no genuine dispute as to any material 2elotex Corp. v. Catretd77
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U.S. 317, 322 (1986); Fed. R. Civ. P. 56(a).fakt is ‘material’ for purposes of a
motion for summary judgment where prooftbét fact ‘would have [the] effect of
establishing or refuting one of the ass& elements of a cause of action or
defense asserted by the partie®&karske v. Fed. Exp. Cor294 F.R.D. 68, 77
(E.D. Mich. 2013) (Baman, J.) (quotindglendall v. Hoover C9.751 F.2d 171, 174
(6th Cir. 1984)). A dispute igenuine “if the evidence ®ich that a reasonable jury
could return a verdict for the nonmoving partaiiderson v. Liberty Lobby, Inc.
A77 U.S. 242, 247-48 (1986).

“In deciding a motion for summary judgment, the court must draw all
reasonable inferences invta of the nonmoving party.Perry v. Jaguar of Tray
353 F.3d 510, 513 (6th Cir. 2003) (quotintatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986)). At tlsame time, the non-movant must
produce enough evidence to alla reasonable jury to find in his or her favor by a
preponderance of the evidencgnderson 477 U.S. at 252, and “[tlhe ‘mere
possibility’ of a factual dispute does mmiffice to create a triable cas€bmbs v.
Int'l Ins. Co, 354 F.3d 568, 576 (6th Cir. 2004) (quotidgegg v. Allen—Bradley
Co, 801 F.2d 859, 863 (6th Cir. 1986))stead, “the non-moving party must be
able to show sufficient probative evidentieat] would permit a finding in [his]
favor on more than mere speatibn, conjecture, or fantasyArendale v. City of

Memphis 519 F.3d 587, 601 (6th Cir. 2008) (quotiogwis v. Philip Morris Ing.



355 F.3d 515, 533 (6th Ci2004)). That evidence mulsé capable of presentation
in a form that would be admissible at tri8ee Alexander v. CareSouyé&&6 F.3d

551, 558-59 (6th Cir. 2009).

III. DISCUSSION

Defendants challenge each of the thod®ms asserted in this action on
similar procedural grounds: each ataiwas filed after the applicable time
limitations period had expide and is therefore re-barred. Defendants’
arguments are persuasive; Plaintiff ha® persuaded the Court that equitable
tolling of the limitations peod should be applied.

While Plaintiff failed to separatelyespond to USPS’s Motion for Summary
Judgment on Count Il, his initial generalize&s$ponse to all three motions does not
provide a basis for rejecting USPS’s Muwtifor Summary Judgment. Accordingly,
the Court will grant all three of DefendahMotions, and dismss Counts | and Il
pursuant to Fed. R. Civ. P. 12(b)(@&nd grant summary judgment on Count Il

pursuant to Fed. R. Civ. P. 56(a).

A. Defendants’ Motions to Dismiss

Together, Count | (asserting a claagainst USPS for breach of the CBA)
and Count lll (asserting a claim agai?®s®PWU for breach of the duty of fair
representation) of the Amended Complaonstitute a “hybrid” action, authorized

by a specific provision of the Postal Reorganization Act of 19é@39 U.S.C. §
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1208(b) (granting district courts jurisdictia@ver “[s]uits for violation of contracts
between the Postal Service and a latxganization representing Postal Service
employees . . . without respect to tamount in controveys). Although such
actions arise under a federal statutory mowi that relates to USPS in particular,
they are also governed by case laveipreting Section 301(a) of the Labor
Management Relations Act of 1957LMRA "), 29 U.S.C. § 185, which is the
statutory basis for hybrid actions agaimsnployers and unions in gener8ee
Lawson v. Truck Drivers, Chautfiess & Helpers, Local Union 1Q0698 F.2d 250,
255 (6th Cir. 1983) (“This Circuit and oursger circuits have uniformly held that
39 U.S.C. § 1208(b) is an analogue of Section 301(a) of the Labor Management
Relations Act of 1957 . . . and have cotesisly applied § 301 law to suits brought
pursuant to 39 U.S.C. § 1208(b).”) (collecting cases).

Both Defendants argue that Plaintiff @iléhis lawsuit well outside of the six-
month limitations period that ajies to § 1208(b) hybrid actiodPlaintiff argues
that a different limitations period shouipply. But if the limitations period was
six months, Plaintiff argues, then the limitations period shoulddugtably tolled,

mainly owing to Defendants’ failure to imfm him of it, as well as his inability to

3 APWU makes a separate argument tthet union itself (the original named
Defendant) rather than its holding compgthe current nanteDefendant) is the
correct party, since the union wathe exclusive collective bargaining
representative for Plaintiff. Because theu@t finds that Plaintiff's claim against
APWU is time-barred regardless of whigarty is the proper Defendant, the Court
need not address this issue.
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afford legal representation timafter the period expired.

Plaintiff's brief in response to the oninstant Motions to Dismiss advances
an argument that the pleadings do not “show beyond doubt that [Plaintiff] can
prove no set of facts entitling him to thelief sought” (Pl.’s Resp. at 13, Pg ID
259), and cite€onley v. Gibson355 U.S. 41 (1957), as the governing precedent.
(Pl.’s Resp. at 12, Pg ID 258 (“[A] complaishould not be dismissed for failure to
state a claim unless it appears beyond dthaddt the plaintiff can prove no set of
facts in support of his claim whichowld entitle him to relief.”) (quotingconley
355 U.S. at 45-46)Conleyhas not been binding pre@sd for over a decade. The
Supreme Court overruled tieonleystandard irBell Atlantic Corp. v. Twombly
550 U.S. 544, 561-62 (200'Bailey v. City of Ann Arbor860 F.3d 382, 388-89
(6th Cir. 2017) (“[Plaintiff] insists thathe ‘no set of facts’ pleading standard
articulated in Conley remains good law and appliesttos claim. That is wrong.
The Supreme Court overruled th@onley standard in Twombly.”) (internal

citations omitted).

1. Plaintiff’'s claim was subject to a six-month limitations period.

There is abundant authority to supipitre proposition that § 1208(b) hybrid
actions are subject to a six-month limitations period.
First, Supreme Court precedent cleaéstablishes that analogous hybrid

actions that are brought under Section aI¢f the LMRA have a six-month

11



limitations period,see DelCostello v. Int'l Bhd. of Teamstet62 U.S. 151, 169—
72 (1983), and the Sixth Circuit has clednbid that LMRA case law applies to §
1208(b) hybrid actions as well. Skawson 698 F.2d at 255.

Second, other courts in this Districhve applied the six-month limitations
period from LMRA case law t& 1208(b) hybrid actionsSee, e.gKaiser v. U.S.
Postal Sery.785 F. Supp. 648, 655 (E.D. MictR92) (explaining that a § 1208(b)
“hybrid’ action is subject to a six-month statute of limitationK)pll v. United
States 832 F. Supp. 199, 204 n.1 (E.D. Mid293) (noting that “plaintiff's claim
would fail under 39 U.S.C. 8208(b) because plaintiff bdailed to comply with
the six-month statute of limitatiohspplicable to LMRA actions)aff'd, 58 F.3d
1087 (6th Cir. 1995).

USPS notes in its Motion to Dismiss thedt least two other circuits have
reached the same conclusion, and naudittas reached a contrary resuie€Def.
USPS’s Mot. Dismiss at 12-13, Pg ID 175-76 (citifigent v. Bolger 837 F.2d
657, 659 (4th Cir. 1988) arsbernathy v. U.S. Postal Serv40 F.2d 612 (8th Cir.
1984)).)

Finally, the Sixth Circuit has itselécognized a six-month limitations period
for 8 1208(b) hybrid actions in &ast two unpublished decisiorsee Teague v.
U.S. Postal Servige208 F.3d 215, *1 (6tiCir. 2000) (unpublished)Madar v.

Runyon 178 F.3d 1295, *1 (6th €i1999) (unpublished).
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Plaintiff points out in his Responsthat the Sixth Circuit has not
conclusively settled the quest of what limitations peod applies to§ 1208(b)
hybrid actions. Further, at the June )17 hearing on the instant Motions to
Dismiss, Plaintiff's counsel argued (foretfirst time) that this Court should apply
Michigan’s residual six-year limitatioreriod, set forth irMich. Comp. Laws 8§
600.5813, to this action. This argumenuigpersuasive. To begin with, it is clear
that the only vehicle available to Plaintifir the claims asserted in this action is
federal statutory law, specifically 8 1208(b).

Addressing a very similar statute-of-limitons issue, a district court in the
Northern District of Ohio held (in aapinion subsequently affirmed by the Sixth
Circuit) that

the principles of law which haveebn created by the courts for § 301
[of the LMRA] must, by analogy, also apply to 8§ 1208(b). This
includes the doctrine of preemptiowhich mandates that when a
claim is brought involving state Wa principles, such as breach of
contract, and resolution of dh claim necessarily requires
interpretation of a collective baaming agreement, state law is
preempted and the suit is deemed one under 8§ 301.

Edwards v. Nat'| Post Office, Mail Hdlers, Watchmen, Messengers & Grp.
Leaders Div. of Laborers' Int'l Unioaof N. Am., AFL-CIO Local Union 304No.
90-CV-2121, 1991 WL 495%, at *4 (N.D. Ohio Apr. 30, 1991) (citingllis—
Chalmers Corp. v. Lueclkd71 U.S. 202, 209-210 (1985) a@dShea v. Detroit

News 887 F.2d 683, 686 (6th Cir. 1988¥f'd, 951 F.2d 349 (6th Cir. 1991). And
13



although Count | of the Amended fplaint is entitted “BREACH OF
CBA/NVACATE ARBITRATION AWARD” (Am. Compl. at 6, Pg ID 126), the
allegations contained within that Coumtake clear that thelaim is premised
squarely on the CBA: Plaintiff allegesettein that the arbitration award “did not
draw its essence from the CBA, LCA, or ELMNnd that the arbitrator improperly
construed those documents, among o#meilar allegations (Am. Compl. Y 18-
22). Accordingly, any attempt by Plaintitb obtain vacatur of the arbitration
award could only be made through a 8§ 1B0&hybrid claim. Indeed, Plaintiff's
counsel acknowledged as much on the nee@d the June 8, 2017 hearing. Rather
than arguing that the Amended Complaissexts a state-law claim in addition or
in the alternative to the 8 1208(b) claim, Plaintiff takes the position that the
limitations period applicable to a § 1208hybrid claim &ould be borrowed from
state law, and citeBadon v. General Motors Corp679 F.2d 93 (6th Cir. 1982),
for this proposition.

In Badon the Sixth Circuit applied #h LMRA’s six-month limitations
period to an LMRA hybrid action becauSkchigan law did not provide guidance
as to what the appropriate limitations period shouldSs® id.at 99-100. At the
time thatBadonwas decided, governing U.S. @ame Court precedent required
that federal courts borrow from statevlan determining the limitations period

applicable to an LMRA hybrid actiotnited Parcel Servicdnc. v. Mitchel] 451
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U.S. 56, 60 (1981) (“[T]he timeliness of8a301 suit . . . is to be determined, as a
matter of federal lawhy reference to the appropriatate statute of limitations.”)
(quotingAuto Workers v. Hoosier Cardinal Cor@83 U.S. 696, 704—705 (1966)).
But that proposition was exgssly rejected by the Suprer@ourt the year after the
Sixth Circuit decidedadon the Supreme Court established conclusively that the
LMRA's six-month limitations period provided for in 29 U.S.C. § 160(b)—and not
any state statute of limitations—is theoper basis for detelimng the timeliness

of hybrid actions under the LMR/AeeDelCostello v. Int'l Bhd. of Teamstek62
U.S. 151, 169-72 (1983). As thapplies by extension t® 1208(b) hybrid actions
like the instant cas®adonis inapposite.

The same is true of the other two catlet Plaintiff’'s @unsel cited at the
June 8, 2017 hearingowry v. Univ. of Michigan441 Mich. 1 (1992), an@ity of
Ann Arbor v. AFSCME Local 36284 Mich. App. 126 (210). Neither of these
decisions involved a hybrid action undéher 8 1208 or the LMRA, and so their
discussion and ultimate application of ststi@utes of limitations is not relevant to
this action.

Thus, there is strong authority for the proposition that the LMRA'’s
limitations period applies to haction; Plaintiff has ngbrovided any persuasive
reason to contravene it. The Court findattthe limitations period applicable to

Plaintiff's 8§ 1208(b) claim as set fortin Counts | and Il of the Amended
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Complaint was six months.

2. Plaintiff filed this action after the limitations period expired, and
is not entitled to equitable tolling.

At the center of each Defendant’s tibm to Dismiss is an argument that
Plaintiff failed to file suit within thesix-month limitations peod. Both Defendants
note in particular that while Plaintiff's negative arbitratiecision was rendered
in April of 2015 and he was removed in Jwfe2015, he did not file this lawsuit
until November of 2016. Plaintiff maintes that the Cour should toll the
limitations period for equitable reasons. T®eurt concludes that Plaintiff has not
made a satisfactory case for equitablergllithe Court decline® award him this
relief.

For guidance on when the six-month liatibns period begins to run in §
1208(b) hybrid actions, case law inteprg the analogous § 301 of the LMRA is
once again instructive. “The six-month stat of limitations that applies to hybrid
§ 301 claims is measured from theedan which the employee knew or should
have known of the union's or employefisal actions constituting the alleged
violations, whichever occurred lateftdollingsworth v. Ford Motor C9.644 F.
App'x 496, 501 (6th Cir. 2016) (citingobinson v. Cent. Brass Mtg. C887 F.2d
1235, 1239 (6th Cir. 1993)). “When a Uniogfuses to arbitrate a grievance, or

withdraws representation,dtclaim arises whethe plaintiff knew or should have
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known that the Union had elected to pred no further on his behalf. A decision
by a Union not to arbitrate a claim can trigger a plaintiff's knowledge of the acts
constituting the violation.Potts v. Am. Bottling Cp595 F. App'x 540, 543 (6th
Cir. 2014) (citingSchoonover v. Consol. €ightways Corp. of Del49 F.3d 219,

221 n.1 (6th Cir. 1995) anklicCreedy v. Local Union No. 971, UA809 F.2d
1232, 1236 (6th Cir. 1987)).

“[T]he doctrine of equitable tollings used sparingly by federal courts.”
Robertson v. Simpsp624 F.3d 781, 784 (6th Cir. 201G&till, equitable tolling is
warranted in limited circumstances. Firatplaintiff's “pursuit of internal union
remedies—such as the filing of a griaga or the filing of an internal union
appeal—can . . . toll the limitations periddhe internal union process can afford
the plaintiff at least some relief from a defendahtdllingsworth 644 F. App'x at
503 (citingRobinson 987 F.2d at 1242-43). Second, the limitations period may be
tolled on the basis of fraudulent concealmiémlaintiff can “allege and establish
that: 1) defendants concealed the conduat donstitutes the cause of action; 2)
defendants' concealment peened plaintiffs from discovering the cause of action
within the limitations period; and 3)intil discovery, plaintiffs exercised due
diligence in trying to find ouabout the cause of actionEgerer v. Woodland
Realty, Inc. 556 F.3d 415, 422 (6th Cir. 2009). Lgsin far moregeneral terms,

the Sixth Circuit has identified
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five factors to be considered in determining whether equitable tolling
IS appropriate in a given casehoke factors are: (1) whether the
plaintiff lacked actual notice of the filing requirements; (2) whether
the plaintiff lacked constructive nog, i.e., his attorney should have
known; (3) the diligence with whicthe plaintiff pursued his rights;
(4) whether there would be prejudite the defendant if the statute
were tolled; and (5) the reasonakss of the plaintiff remaining
ignorant of his rights.

Rose v. Dolg945 F.2d 1331, 1335 (6th Cir. 1991) (citMgight v. State of Tenn.
628 F.2d 949 (6th Cir. 1980)r{danc)). By itself, “thebsence of prejudice to the
defendant employer ‘is not an independéeasis for invoking the doctrine and
sanctioning deviations fromstablished proceduresSteiner v. Hendersor854
F.3d 432, 437 (6th Cir. 2003) (quotifaldwin County Welcome Ctr. v. Brown
466 U.S. 147, 152 (1984) (per curiam)).

The Amended Complaint itself does not &eth any allegations that would
justify equitable tolling. Plaintiff hashowever, attached tbis Response to the
instant Motions to Dismiss an Affidavit describing certain circumstances
surrounding his arbitration, and he argtiest those circumstances support tolling
the limitations period in this case. (PResp. Ex. B, Affidavit of Kevin Tyrone
Johnson.) Plaintiff styles this submissionaasaffidavit pursuant to Fed. R. Civ. P.
56(d), under which a party opposing ansoary judgment motion may show that
“for specified reasons, it cannot preseatt§ essential to justify its opposition.”

Even putting aside that the averments i &ifidavit pertain to Plaintiff's hybrid

18



claim (which is the subject of Rule 1&otions to dismiss) rather than his
discrimination claim (which is the subject of a Rule 56 summary judgment
motion), the Court will not defer decidirtge instant Motions to Dismiss on the
basis of the Affidavit. Asliscussed below, neither thects averred in the Affidavit
nor any reasonable inferences that ddogé drawn from them could mitigate the
deficiencies in Plaintiff's claims.

In the Affidavit, Plaintiff avers that although he learned of the unfavorable
arbitration decision in a phone cdlom an APWU representative and then
received a copy of the decision by mail, at no point did APWU or USPS inform
him of any rights he had dtchallenge the Decisiomd the deadline to do so.”
(Johnson Aff. 1 5-7.) Plaintiff further agethat he made attempts to contact the
local APWU president to inquire aboushights to challenge the decision and any
associated deadlines, but never received a respdds&{(8-9.) Lastly, Plaintiff
avers that he was unable to afford &oraey (or otherwise obtain the services of
one) until September 2016, at which poh# retained his present counsel and
learned of the six-month limitations peridde states that “[h]ad the APWU or
USPS informed me of my right to challenge the Arbitration Decision and the
deadline to do so | would have done whatewas necessary to either retain an
attorney to challenge the Decision or do so on my owd. Y[ 10-14.)

Plaintiff argues that these facts justibfling of the limitations period in his
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case. For the reasons set forth below, they dé not.

I.  Pursuit of internal union remedies

Plaintiff makes no allegation that hmursued any internal remedies with
APWU subsequent to the arbitratioreaision. Indeed, there is no basis for
concluding that there were any to pursdBWU'’s position is that “Plaintiff has no
post-arbitration remedies available to hother than those he has already pursued”
(Def. APWU’s Mot. at 9, Pg ID 286)and that Plaintiff's only means of
challenging the arbitration decision wasfile a hybrid action against USPS and
APWU, as he hmdone here.

The record does not contain the CBAfutl, nor any other documents that
lay out the internal grievance procedugeserning Plaintiff's employment. Even

so, Plaintiff has not provided the Court wainy legal authority establishing that

his attempts to contact APWU represenegivn order to learn about avenues for

4 Even if a hybrid claim accrues agaimstth of the defendants at the same time,
“the limitations period does not necessahlbgin to run again$oth defendants at
the same time; rather, the limitationsripd can be tolled against one defendant
while it runs against the otherHollingsworth 644 F. App’x. at 503. Most of the
facts in Plaintiff's Affidavit have to do with acts and (predominantly) omissions by
APWU, though he does state in passthgt both APWU and USPS failed to
inform him of his rights and obligations following the arbitration decision. The
facts in Plaintiff's Affidavit advance lessf a justification for equitable tolling as
against USPS than they do as agaBWU. However, those facts are still
insufficient to justify equitable tolig even against APWU. Although APWU is
the focus of this analysithe outcome as to USPS wdube the same as that for
APWU.
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challenging the arbitration decision conggt “pursuit of internal remedies” for
equitable tolling purposes—ndoes he expressly argthee point. The Court finds

that this basis for equitablelling is not applicable here.

ii. Fraudulent concealment

Key to a finding of fraudulent conceadmt for equitable tolling purposes is
an allegation by the plaintifthat “defendants concealethe conduct that
constitutes the cause of actibnEgerer, 556 F.3d at 422 (emphasis added).
Although Plaintiff invokes the doctrine dfaudulent concealment, the averments
that he uses to support its applioatiare essentially that APWU did not
affirmatively disclose to him that axsmonth limitations peod would apply to
any hybrid action he might bring against USPS and APWU.

Even if these averments were enougldémnonstrate an affirmative act or
acts of concealment on APWU'’s part—and it is doubtful that they are—they
certainly do not show concealment of tenduct that supports Plaintiff's claimed
cause of action. A hybrid claim like Plairitef is based on parallallegations that
(1) the employer breached a collective bargaining agreement and (2) the union
breached a duty of fair representation.\WWAB’s failure to notify Plaintiff of the
limitations period applicable to such aation is not the iligal conduct over which
he is now suing APWU. The allegationsathunderpin Plaintiff's claim against

APWU are that APWU refused to file agrance on his behalégarding denial of
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FMLA benefits, failed to counsel Pldifi on alternatives to the grievance
procedures, failed to introduce evidenoé discriminatory treatment at the
arbitration hearing, and presented prejudieind irrelevant evidence at that same
hearing. (Am. Compl. 1Y 30-33.)

Plaintiff has not alleged that APWtbncealed any of these alleged facts
from him. Nor can he, sincArbitrator Widgeon’s decision reflects that Plaintiff
both attended and testified at the arlitra hearing, and was therefore aware of
the particulars of APWU'’s representationhoim at that hearing. (ECF No. 19, Ex.
Am. Compl. at 21-24, Pg ID 156-59.) éardingly, Plaintiff is not entitled to

equitable tolling on fraudeht concealment grounds.

ii. Five-factor test

Finally, Plaintiff cites Sixth Circuit caslaw identifying factors relevant to
equitable tolling generally: agchl and/or construiwe notice of filing requirements,
diligence by the plaintiff in pursuing hisghts, reasonableness of the plaintiff
remaining ignorant of his rights, and prejudice to the defendant(s) in tolling the
limitations period. (The last of thesas noted above, is henough by itself to
justify the remedy.) Plaintif§ case for equitable tollingased on these factors falls
short of justifying the remedy.

Plaintiff asserts that had he beenaagvof the six-month limitations period

applicable to his claim he would havetniee deadline, and essentially argues that
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he was not aware of the deadline for m@asons: because APWU failed to inform
him that there was one despite his attermpisontact a representative, and because
he was unable to afford an attornamtil September 2016, which is when he
belatedly learned of éhlimitations period.

Taking Plaintiff's allegations (includinghe averments ihis Affidavit) as
true, the Court can infer that Plaintiffddnot have actual notice of his deadline.
But the other factors—whether he had ¢ondive notice, whether he was diligent
in pursuing his rights, and whether lgaorance was reasonable—must considered
in light of the conclusivelysettled principle that “[ijgn@nce of the legal process
alone will not provide the basfer an equitable tolling claim.Jones v. General
Motors Corp, 939 F.2d 380, 385 (6t@Gir. 1991) (citingCampbell v. Upjohn Co.
676 F.2d 1122, 1127 (6th Cir. 1982)). Courésre consistently refused to employ
equitable tolling as to plaintiffs whaldd time-barred claims because they only
consulted attorneys after theitations period expiredSee, e.g., Ros845 F.2d at
1336 (“Basically, Rose's arguments boil dowo the fact that he did not know
about his statutory rights until he saw attorney after the expiration of the
limitations period. Absent a showing tha¢ was somehow deterred from seeking
legal advice by his employer, this #mply not enough to warrant equitable
tolling.”); LaCroix v. Detroit Edison C0.964 F. Supp. 1144, 1149 (E.D. Mich.

1996) (absent evidence that the defendant “did anything to preclude Plaintiff from
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consulting with a lawyer during the [limttans] period[,] Plaintiff simply failed to
exercise reasonable diligence in pursuingrigdrts [and thus] is not entitled to an
equitable tolling of the limitations period”Plaintiff has not claimed that USPS or
APWU acted in any wayto deter him from seeking legal assistance, nor
established that either Defendant hady obligation to inform him of the
applicable limitations period.

Plaintiff's other argument in favor adquitable tolling is that he lacked the
resources to hire an attorney until Sedtemof 2016. This sort of hardship is
neither insubstantial nor irrelevant to tissue of equitable tolling. But “[b]oth the
Supreme Court and the Sixth Circuit vbearepeatedly declined to toll the
limitations period where the plaintifitvave failed to demonstrate extreme
circumstances.Jenkins v. Widnall211 F.3d 1269 (6th Cir. 2000) (upholding the
district court’s refusal to toll the limiteons period where the plaintiff argued she
missed the filing deadline by two days doemedical conditions). And above all,
“[t]he burden of demonsttimg the appropriateness ofwetable tolling lies with the
plaintiff.” Hardy v. Pottey 191 F. Supp. 2d 873, 879 (E.D. Mich. 200sHe also
Vana v. Mallinckrodt Med., Inc70 F.3d 116 (6th Cir. 199%noting that after the
defendant raised a statute of limitations defense, the plaintiff “bore the burden of
showing that equitable tolling was appnape”). Here, Plaihff has provided no

authority for the proposition that financial hardship pger se an “extreme
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circumstance” that justifies equitable tollilgbsent such authority, and in light of

the ample case law that stands for the proposition that ignorance of the law does
not justify tolling the limitations period, &ne is no clear basis on which the Court
can conclude that equitable tolling isnamted here under the Sixth Circuit’s five-
factor balancing test.

The Court therefore declines to tale limitations period on the claims
asserted in Counts | and bf the Amended Complaint. Fthat reason, Plaintiff's
hybrid claim comprising Counts | andl of his Amended Complaint will be
dismissed as time-barred.

The Court will also deny Plaintiffsequest to amend his complaint “to
address any pleading deficiencies regardmegstatute of limitations or otherwise.”
(Pl.'s Resp. at 4, Pg ID 250.) Plaintiffshaot identified or even hypothesized any
allegations he could makeathwould render his hybrid claim sufficient to survive
dismissal on untimeliness grounds. Accoglyn any amendment would be futile.
See SFS Check, LLC v. First Bank of Delaw&i®! F.3d 351, 355 (6th Cir. 2014)
(“[Clourts need not give leave to antewhen doing so would be futile. Amending
would be futile if a proposed amendmerduld not survive a motion to dismiss.”)
(citations omitted) (citingRose v. Hartford Underwriters Ins. C&R03 F.3d 417,
420 (6th Cir. 2000) anRiverview Health Inst. LLC v. Med. Mut. of Oheé®1 F.3d

505, 512 (6th Cir. 2010)).
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B. Defendant USPS’s Motionfor Summary Judgment

USPS also presents a timeliness argoiras to Count Il of the Amended
Complaint (discriminatory terminationin its Motion for Summary Judgment,
maintaining that according to recordvidence, Plaintiff filed this action
approximately nineteen months after tapplicable limitations period expired.
USPS’s argument has merit.

The regulations that govern Title Vjroceedings against federal agencies
set forth limitations periods within whicemployees of those agencies who have
exhausted their EEO remedies can thendd&ons in federal court. Specifically,
the regulations provide that such a com@ains authorized under Title VII to file
“a civil action in an appropriate United StatDistrict Court . . . within 90 days of
receipt of the final action on an individual . complaint if no appeal has been
filed.” 29 C.F.R. 8§ 1614.40%ee also Rodney v. LaHqa8b9 F. App'x 634, 637
(6th Cir. 2010) (“In a Title VII case, &ederal employee has 90 days from receipt
of a final agency decision fde suit in district court) (citing 42 U.S.C. § 2000e—
16(c)). Courts presume that “notice iz@n, ‘and hence the mety-day limitations
term begins running, on the fifth day fmling the [ ] mailing of [a right-to-sue]
notification to tke claimant[ ].””Rembisz v. Lem830 F.3d 681, 682 (6th Cir. 2016)
(alterations in original) (quotin@raham—Humphreys v. Memphis Brooks Museum

of Art, Inc, 209 F.3d 552, 557 (6th Cir. 2000)).
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USPS’s argument here is that givdre rules described above, Plaintiff
missed the deadline for filing this lawsuit by approximately 19 months. The
argument is well supported, both factually and legally.

The Declaration of Cheryl Hendon ancettwo exhibits that accompany it
establish three critical unrebutted facts} §lfinal decision dismissing Plaintiff's
EEO complaint was issued on Decemiér, 2014 (Hendon Decl. {1 5; Final
Agency Decision at 1-3.); (2) Hendon mailbat decision to Plaintiff on the same
day (Hendon Decl. T 7); and (3) Plaintiféither appealed the decision nor filed
any subsequent EEO complaints eftdon Decl. | 8-9). Thus, Plaintiff
presumptively received notice of the dissal on December 22, 2014, and so he
had until March 21, 2015 toléi an action in federal couif he did not choose to
appeal the decision—and Hendon's Deafmn establishes that he did not.
Plaintiff filed this action on November 7, 2016 (ECF No. 1.), roughly nineteen and
a half months after that deadline.

Plaintiff did respond to USPS’s earlienotion for leave to file the Motion
for Summary Judgment that is now befdine Court. (ECF No. 23.) USPS made
clear in that motion what the groundstlé instant Motion would be. Plaintiff did
not specifically discuss the issue of thdimmeliness of his claims in the response,
or provide any specific reason why hisaiminatory termination claim should

survive summary judgment. Instead, Pldiis response simply cites the Court’s
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Practice Guidelines regarding early sumynpudgment motions, points out that
discovery has not yet occudieand states that “Plaiff has a right to fully
investigate the matters on which USPS bat® motion before being required to
substantively respond to the motion.”"JE No. 27 at 20, Pg ID 266.) That
argument, based on this Court’'s Practiced@lines, is now moot, since the Court
has granted USPS leave to file the am$tMotion for Summary Judgment (ECF
No. 31), and Plaintiff has failed tald a specific response to that Summary
Judgment Motion on Count II.

At the July 31, 2017 hearing, Plaffis counsel directed the Court's
attention to Plaintiff's Affidavit, which wa attached as an exhibit to Plaintiff's
earlier response. (Pl.'s Resp. Ex. B, édfvit of Kevin Tyrone Johnson.) As
discussed above, Plaintiff styled ttmtbmission as a Rule 56(d) affidavignd
Plaintiff's counsel argued at the July 2017 hearing that the Court should deny
summary judgment to USPS for the saneasons urged in the response and
Affidavit for denial of the pending Matins to Dismiss. The Court rejects this

argument, however, because the avermentthe Affidavit pertain only to the

° Fed. R. Civ. P. 5@) provides in full:
(d) When Facts Are Unavailable to the NonmovantIf a nonmovant
shows by affidavit or declaration th&dy specified reasons, it cannot present
facts essential to justify its opposition, the court may:
(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits oregtlarations or to take discovery; or
(3) issue any other appropriate order.
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allegations surrounding Plairtg hybrid claim: namelythe arbitration related to
his removal, and APWU's faite to inform him of his options for challenging that
arbitration. Gee id.at 1-3, Pg ID 273-75.) Thaverments in the Affidavit have
nothing to do with Plaintiff's allegedly digminatory termination, his subsequent
EEO complaint, or any conagible reason for his failure to either appeal or file
suit within 90 days of that complaintismissal. Accordingly, the Court will not
allow discovery or otherwise defatecision of USPS’s Motion for Summary
Judgment on the basis of the Affidavit.

Finally, while Count Il of the Amende@omplaint also appears to assert a
retaliation claim under the Faljnand Medical Leave Act EMLA ), 29 U.S.C. §
2615 (Am. Compl. T 26), any FMLA a&@im based on the allegations in the
Amended Complaint would be time-batras well. The FMLA provides that a
retaliation action “may be brought . . . rlater than 2 years after the date of the
last event constituting the alleged violatifor which the action is brought[,]” and
extends the limitations period to three years for willful violations. 29 U.S.C. §
2617(c)(1)-(2). Nothing in the Amended @plaint indicates that Plaintiff is
alleging a willful violation of the FMLAand so the limitations period would be
two years. USPS reinstated Plaintiff’'snenation on April 6, 2014, and Plaintiff
filed this lawsuit on Novendr 7, 2016, just over simonths after the two-year

limitations period expired.
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In the end, USPS has put forward catgmt evidence that it is entitled to
summary judgment on Plaintiff's claims ino@nt Il as a matter of law. Plaintiff
has provided no specific response in agpon to this. The Court will therefore
grant USPS’s Motion for Summary Judgmenttbe basis of Plaintiff's failure to

file this action within the limitations period.

IV. CONCLUSION

For the reasons set forth abovee t@ourt hereby GRANTS Defendant
USPS’s Motion to Dismiss Count | (ECF No. 22), GRANTS Defendant APWU'’s
Motion to Dismiss Count Il (ECF No25), and GRANTS Defendant USPS’s
Motion for Summary Judgment on Coufit (ECF No. 32). This action is
DISMISSED WITH PREJUDICE.

IT IS SO ORDERED.

gPaul D. Borman

Raul D. Borman
UnitedState<District Judge

Dated: September 11, 2017
CERTIFICATE OF SERVICE
The undersigned certifies that a copytid foregoing order was served upon
each attorney or party of record herbinelectronic means or first class U.S. mail

on September 11, 2017.

gD. Tofil
Deborah Tofil, Case Manager
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