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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,

P aintiff,
CaséNo. 16-cv-14050
V.
HON.MARK A. GOLDSMITH
QUICKEN LOANS, INC.,

Defendant.
/

ORDER REGARDING QUICKEN'S MOTI ON TO COMPEL (Dkt. 138), THE
GOVERNMENT'S MOTION TO COMPEL (D kt. 139), AND QUICKEN'S MOTION
FOR A PROTECTIVE ORDER (Dkt. 122)

This matter is before the Court on the pattrespective motions tcompel and Defendant
Quicken Loans’ motion for a protective order (Dkt. 122). In its motion to compel (Dkt. 138),
Defendant Quicken Loans seeks to reopen testynand compel documents regarding Mortgagee
Letter 2009-28, which it says the Government raligsn heavily despite clawing back a draft of
the letter at depositions. Quigkalso requests thattCourt compel adddnal 30(b)(6) testimony
on the factual basis for the allebraudulent conduct, the factuadsis for damages, and the Big
Lender Initiative (“BLI”). The Government’s nion (Dkt. 139) seeks relieon six topics: (1)
documents that Quicken collected from third parties related to the Loan Selection; (2) the
deposition of Dan Gilbert; (3) neprivileged information and a prlege log for withheld loan
journal notes; (4) additional inspection of AMP; (5) the deposition of Julie Cabble; and (6) the
production of profit and revenue ddta the universe of loans Qulien claims is relevant to its
defense. As explained below, each motion to compel will be granted in part. Quicken’s motion
for a protective order will be denied as moot.

I. QUICKEN’S MOTION (Dkt. 138)
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A. Claims of Privilege

Quicken first requests thahe Court compel productionf documents concerning
Mortgagee letter 2009-28, which itagins relates to the Government’s allegation that Quicken
knowingly violated HUD guidelines when it used duappeal process. Quicken claims that the
Government has selectively produced someudwmnts, but has withheld others under the
deliberative process and attorney-client privileg€aiicken argues that it has a compelling and
substantial need for production of the withheld documents, clgithat it had stopped value
appeals four months before théée was released and that the letter established new policy. The
Government argues that Quickkas no substantial need for maliscovery on the subject of
value appeals, and that Quickeannot overcome the two privileges.

To determine the propriety dhe Government’s assertion$ privilege, the Court will
require that the Government submit, for in caamewview, the documents for which it is claiming
deliberative-process privilege and/or attorneyrtligrivilege. The Government shall submit the
documents to chambers on or befSeptember 20, 2018and shall file a memorandum setting
forth its position on the documents by the same. datdiowing review, th€ourt will address the
privilege claims and the reopening of Ada Bobogh’'s deposition relative to the documents.

B. Rule 30(b)(6) Depositions

Quicken also requests that the Court congailitional witness testimony under Federal
Rule of Civil Procedure 30(b)(6). Quicken requests deposition on three subjects: (i) facts
supporting the supposed misconduct, i.e. the factddahatthe basis for each of the four alleged
practices in the Complaint; (ii) damages; and (ii@ BLI. As to the last topic, Quicken contends
that the BLI was a political inditive, which led to the Government targeting Quicken, despite the

Government’s belief that Quicken Loans had stellar performance.



The Government argues that Quicken’s first sabis improper, because it is a contention-
based topic. The Government disputes Quick@asition that the deposition will only explore
factual contentions and evidencegmynting to this Court’s prior ruling that “questions as to legal

theories and contentions shouldngeally not be directed to a fact witness.” Joao Control &

Monitoring Systems, LLC v. Chrysler Groud.C, No. 13-13957, 2017 WL 3498951 at *9 (E.D.

Mich. Aug. 16, 2017). However, &sclear from Quicken’s main and its first amended notice

of deposition,_see Am. Notice, Ex. 7 to Def. Mot. (Dkt. 138-8), Quicken has pledged to seek
testimony regarding only the facts and circumstésnunderlying its claimgather than legal
contentions. See Def. Mot. at 7-8, PagelD.7297-12Q8icken Loans clariéd that it was only
seeking testimony about factuantentions and evidence.”). Th@@rnment can be required “to
produce a witness prepared to apprise the Defendftite facts they would face at trial.” CFPB

v. Universal Debt Sols., LLC, No. 15-859, 20 3887187 at *7 (N.D. Ga. Aug 25, 2017).

Because Quicken seeks testimony only regartints underlying the Government’s claims, the
Court grants this aspeot Quicken’s motion.

The Court will deny the motion as it relates to the request for a 30(b)(6) deposition on
damages. The Government has already gemlidata used to formulate damages through
interrogatories, as well as a 3@ witness to testify about the@mtents of that data. See Chin
Dep., Ex. 10 to Pl. Resp. (Dkt. 141-11). Quickiees not explain what further information it is
entitled to on the subject, nor why the Cli@position was insufficient. Additionally, as the
Government explained in its objection to the requasterial relevant to this request will be the
subject of expert disclosureadchexpert discovery, a processigthis ongoing._See PIl. Resp. to

Second Set of Interrogatories, Ex. 11 toRRsp., at 9-10, PagelD.7691-7692, (Dkt. 141-12).



The Court will also deny theequest as it relates to the BLI. Quicken seeks a witness who
will testify that Quicken was targeted through the BLI “not because they were bad but because
they were large.” Def. Mot. at 10, PagelD.7300. Quicken argues that this action was brought as
a political initiative, even though the Governmeéeetieved Quicken was performing in a stellar
manner. Essentially, Quicken argues that thimagds a sham, and that the Government is using
the judicial process improperly However, the valat inquiry in this litigation is not why the
Government brought suit, but whether Quicken hakated the False Claims Act. Discovery may
only be sought on subjedtsat are relevant to the issueghe case, see Fed. Biv. P. 26)(b)(1);
the Government’s motivation for inging suit is not such a subjecWhile Quicken is free to
explore any specific evidence that the Governmestved defrauded as to particular transactions,
the BLI topic as framed by Quicken goes far beyond that line, by seeking to investigate the
enforcement policies of the Government. Quic&#fers no authority allowing such a far-ranging
inquiry into motivation, untetheretb specific transactions. Evahrelevant to the claims or
defenses, the effort is disproportional. Accoginthe Court will not rquire the Government to
produce a witness on the BLI.

[I. GOVERNMENT'S MOTION TO COMPEL (Dkt. 139)

As noted above, the Government seeks relief on six discovery matters, which are
considered in turn.

A. Deposition of Dan Gilbert

The Government seeks an additional htmrdepose Dan Gilbert, the chairman of
Quicken’s parent company, Rock Holding3he Government claims, and Quicken does not
contest, that Quicken tsthe parameters for Gilbert’s depimn, limiting it to four hours; Quicken

did not seek a protective order to limit the defims. The Government alleges that the shortened



deposition time prevented it from reaching certaipontant subjects. Quicken responds that the
Government did not prioritize its time well, and @®that the Court limited the timing of former
HUD Secretary Shaun Donovan’s depositionaiar fhours at the Government’s request.

The Court grants the Government’s requéstderal Rule of Civil Procedure 30 governs
depositions, with Rule 30(d)(1) @riding that “[u]nless otherwes stipulated owordered by the
court, a deposition is limited to one day oh@urs.” There was no ptilation to a shorter
deposition here, nor was there a ¢awder limiting it tofour hours. Quickers comparison to the
Donovan deposition is inapposite, as there Gbgernment followed proper practice and sought
a protective order to limit deposit testimony. If it wished ttmit Gilbert's deposition due to
his schedule or alleged limitedlean the transactions pertineio the litigation, Quicken should
have done the same here before unilaterallydiegithat the deposition would only be four hours
long. For these reasons, the Court grants the @oment’s request as it pertains to the deposition
of Dan Gilbert.

B. AMP Access

The Government next asks for an diddial 60 hours of access to AMP, Quicken’s
underwriting system. The Court previoushagted the Government access to the system, see
7/13/2018 Order (Dkt. 127), but the Government robavms that Quicken denied access to loss
mitigation screens and AUS runs. Quicken arghas the Government is attempting to access
areas not covered lilge Court’s order.

The Court grants the Government’s requésbntrary to Quicken’s argument, the Court
did not limit access to AMP. Rather, the Courtyomidered that “Quicken shall make the AMP,
LARS, DocViewer, and GURU systems available@overnment representatives (i.e. attorneys

and supporting workers or contractors) at Quicgeemises during the taking of a deposition, and



additional on-premises access for up to 16 hourgebaration for each deposition within three
business days before each deposition.” 7/182ZDMer at 3, PagelD.6933. Because Quicken has
improperly restricted access to the AMP systdm, Court will grant the Government’s request
and allow the Government 60 additibhaurs to access to the AMP system.

C. Remaining Issues

The Court will deny the Government’'s req@ektelief on the remaining issues in its
motion.

For all but one of the requests, the Govemintas unduly delayed in requesting judicial
relief. The loan journal notesredacted under a claim of privgie — were produced over a year
ago, see 5/26/2017 Order at 4 (Dkt. 43); yet theegBhment has waited until after the close of
discovery to seek to test that claim of privilegéne “profit and revenue ¢’ issue is likewise a
residual issue from years ago. The Governménstisdocument request, which asked for the data,
was served in May 2016. The parties thereafi@d discussions abbit, during which the
Government apparently agreed to narrow its request, according to Quicken. See Def. Resp. at 9,
PagelD.7799 (Dkt. 142). Inexplicghlthe Government has waited iitihe end of discovery to
claim it should be entitled togreater universe of remae/profit information. In a similar vein,
the Government was aware that Cabble, whomow seeks to depose, might have relevant
information (i) as early as six years ago wheer role was disclogeduring the pre-suit
investigation; (i) again in he 2017, when she was disclosa&dthat time in the Rule 26
disclosures; and (iii) yet again when she wesntioned during a February 2018 deposition. The
Government’s lethargy in seeking the Gtaimvolvement remains a mysteryA ‘district court
may properly deny a motion to compel discovererhthe motion to compel was filed after the

close of discovery. Suntrust Bank v. Blu&Vater Fiber, L.P., 210 R.D. 196 (E.D. Mich. 2002).




Because these issues were all raised afeeclibse of discovery without good cause, the Court
denies relief on each issue.

As for the documents related to the Loafe&ton, the Government claims that Quicken
has collected documents from third parties relatékdedoan files at issue but has failed to produce
those documents. The Government argues tligiede documents areghily relevant as they
directly concern the validity of the United StataBegations,” but fails to explain how or why
those documents are highly relevant. Pl. Mot. at 2, PagelD.7433. Because the Government has
failed to adequately explain thdeeance of the documents to thainots or defenses in the case,
this aspect of the motion will be denied.

[ll. QUICKEN’S MOTION FOR A PROTECTIVE ORDER

Also pending is Quicken’s motion for agpective order (Dkt. 122¢oncerning certain
limitations on the Government’s conduct oRale 30(b)(6) deposition of Quicken. The Court
held a status conference omigust 24, 2018, during which the pastiggreed that the issue had
been resolved, given that thepdsition at issue had already tak@lace under terms agreeable to
both parties. Accordingly, the Cdufenies Quicken’s motion as moot.

V. CONCLUSION
For these reasons, the Court orders:
e Quicken’s motion to compel (Dkt38) is granted in part as follows:
0 The Government shall submit the documemter which it claims deliberative
process and/or attorney-client privilege to chambers on or b8&ptmber 20,
2018 and shall file a memorandum settiiogth its position on the documents by

the same date.

o The motion is granted as it relates t80¢b)(6) deposition ofacts constituting the
supposed misconduct.

o0 The motion is denied as it relates t8Q{b)(6) deposition on damages and the BLI.



e The Government’s motion to compel (DkB9) is granted in part as follows:

o The Government’'s request to depose Dan Gilbert for an additional hour at
Government counsel’s office in Washington, D.C. is granted.

o0 The Government’s request for additional access to the AMP system is granted. The
Government is entitled for an additional 60 hours of access to the system.

o0 The Government’s motion is died in all other respects.

e Quicken’s motion for a protective ond@kt. 122) is denied as moot.

SO ORDERED.
Dated: September 12, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systehetorespective email or First Class U.S. mail
addresses disclosed on the Notic&lafctronic Filing on September 12, 2018.

s/KarriSandusky
Gase Manager




