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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,

P aintiff,
CaséNo. 16-cv-14050
V.
HON.MARK A. GOLDSMITH
QUICKEN LOANS INC.,

Defendant.
/

OPINION AND ORDER
GRANTING IN PART AND DENYING IN PART
DEFENDANT QUICKEN LOANS INC.'S MOTION TO DISMISS (Dkt. 15)

In this case, the Government alleges tbBafendant Quicken Loans Inc. underwrote,
approved, and endorsed certain mortgage ldang-ederal Housing Administration (“FHA”)
insurance between September 1, 2007 and December 31, 2011, and that those loans allegedly
violated FHA underwriting requirements. Tl&overnment further alleges that, by falsely
certifying compliance with those requiremeaisd submitting claims for payment when those
loans defaulted, Quicken violated the FalSaims Act, 31 U.S.C. § 3729 et seq. The
Government also asserts fedecammon-law claims against Quien for breach of fiduciary
duty and negligence.

This matter is before the Court on Quickemotion to dismiss (Dkt. 15). The issues
were briefed, and a hearing was held on Felra8, 2017. For the reasons explained fully
below, the Court grants the motionpart and denies it in part.

I. BACKGROUND
The FHA is an entity within the United States Department of Housing and Urban

Development (*HUD”), which insures mortgages and administers several mortgage default
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insurance programs. Quicken Loans Inc. vitéthStates, 152 F. Supp. 3d 938, 942 (E.D. Mich.

2015). As a mortgage insurer, the FHA agreeprtdect mortgage lendeegainst the risk of
loss caused by borrowers’ non-payment, asaishd by the NationadHousing Act of 1934, 12

U.S.C. § 1701 et seq. Quicken Loans, 152 F. Supp. 3d at 942.

One of the programs through which FHAsumes home mortgages is the Direct
Endorsement Lender (“DEL”) program. In th&Dprogram, FHA authorizesertain lenders to
evaluate the credit risk of potential borrowenscgerwrite mortgage loanand certify those loans
for FHA mortgage insurance without prior HURview or approval. _ld. (citing 12 U.S.C.

§ 1715z-21). “In underwriting t mortgage loan, the lender must determine whether the
borrower and the mortgage loan meet HUD’s reguents for FHA insurance and whether ‘the
proposed mortgage is eligible for insurance untlerapplicable programegulations.” _Id. at
942-943 (quoting 24 C.F.R. § 203.5(a)). Once a Isandorsed by HUD or the DEL lender, it

is insured by the FHA. Compl. 1 92 (Dkt. 1). thiere is a mortgage default, the holder of the
mortgage note (whether the original lender or a later transferee) submits an insurance claim to
HUD for any loss from the default via an electic claim system and, in compliance with
applicable rules, receives payment from the UnBates Treasury after the claim is approved.

1d. 77 93-95.

A lender may underwrite an FHA-insured loanone of two ways: (i) the underwriter
may “manually underwrite” the loan, by makinige credit decision whether to approve the
borrower, in accordance with HUD underwritimgles; or (ii) the lender may use a HUD-
approved Automated Underwriting System (“AUSRhich is a software system that makes the

credit recommendation whether to approve the borrower. Id. { 60.



Beginning in July 2008, HUD required DEL lemdeto electronicallyprocess eligible
loan requests through an AUS. Id. 1 62.e &S connects to a @prietary HUD algorithm
known as Technology Open to Approved LendeO(TAL”). Id. Using the data that the
lender inputs into the AUS, the TOTAL algtnmt makes a credit determination and provides
either an “Accept/Approve” decision, which apprevbe loan subject to certain conditions, or a
“Refer” decision, which refers the loan backtibe lender for manual underwriting. Id. A loan
receiving a TOTAL “Accept/Approve” decisions only eligible for FHA’s insurance
endorsement if the data entered into the AldSrue, complete, properly documented, and
accurate._ld. Y 65.

For each individual mortgage loan approvedRbélA insurance, the lender must make a
“loan-level” certification that the individual mortgage ‘ieplies with HUD rulesand is ‘eligible
for HUD mortgage insurance uaidthe DEL program.” _Id{ 87 (quoting Form HUD-92900-
A). By certifying the mortgage for FHA insureey the mortgage lender agrees to indemnify
HUD for claims paid out to théender in certain circumstance24 C.F.R. § 203.255(g)(1).
However, the certifications are differemtepending on whether the loan was manually
underwritten or the lender used an AUS. Compl. 1 88.

For a loan that required manual underwrititigg lender must certify that the underwriter
“personally reviewed thappraisal report (if applicable),etdit application, and all associated
documents and has used due diligence in undiérgihe mortgage.”_ld. For a loan approved
through the use of an AUS, HUD requires the leriderertify to the “inegrity of the data” it
entered, id. 1 88, which, according to the compldiit)D defines as data that is true, complete,
and accurate,” id. 1 64. (citing FHA TOTAL Moriga Scorecard User Guide, ch. 2, (Dec. 2004

ed.) (Dkt. 16-6)).



As a DEL, Quicken was authorized by HUD rtake loans in accordance with FHA's
underwriting guidelines and program requirements$ submit those loans to FHA for insurance.
Compl. 11 3, 38-39, 49-68. Many of Quicken’'s mortgage loans were approved by HUD’s

TOTAL algorithm. See, e.q., id. Y 125-126, 139-142, 149-150, 173-174, 200.

In April 2012, the Department of Justicedaime HUD Office of Ispector General began

investigating Quicken under th&lse Claims Act._Quicken Loans, 152 F. Supp. 3d at 943. The

scope of the investigation encompasspdraeximately 246,000 FHA loans that Quicken had
originated from mid-2007 through December 31, 201d. After the parties were unable to
reach a settlement, Quicken filed suit against the Government in this district, id. at 944, which
suit this Court ultimately dismissed, id. at 955.

The Government originally filed this action the United States District Court for the

District of Columbia less than one week aftencRan had filed its suit. ld. The Government’s

case was eventually traesfed to this district, see UnitedaB#s v. Quicken Loans Inc., F.
Supp. 3d __ , 2016 WL 6838186 (D.D.C. Nov. P®16); Quicken’s motion to dismiss
followed.

[I. STANDARD OF DECISION
In evaluating a motion to dismiss pursuantexeral Rule of Civil Procedure 12(b)(6),
“[c]ourts must construe the compiain the light most favorable to plaintiff, accept all well-pled
factual allegations as truenc determine whether the complaint states a plausible claim for

relief.” Albrecht v. Treon, 617 F.3d 890, 893 (6th @0.10). To survive a motion to dismiss, a

complaint must plead specifiadtual allegations, andot just legal conckions, in support of

each claim. _Ashcroft v. Igbal, 556 U.S. 6628679 (2009). A complaint will be dismissed

unless it states a “plausibdéaim for relief.” 1d. at 679.



[ll. ANALYSIS
The Court will first address Quicken’s arguments in its motion to dismiss concerning the
claims under the False Claims Act before adding its arguments concerning the federal
common-law claims.
A. False Claims Act Claims
The Government asserts two claims undeRdlse Claims Act — a “presentment” claim
under 31 U.S.C. § 3729(a)(1)(A) and 31 U.S.@GR789(a)(1) (2006), and ‘dalse statement”

claim under 31 U.S.C. § 3729(a)(1)(B). See, dJnited States ex reWinkler v. BAE Sys.,

Inc., 957 F. Supp. 2d 856, 864 (E.D. Mich. 2013)r{gsiolloquial references of “presentment”

and “false statement” to distinguish claims).

! The applicable statutory provisions have ugdee revision during the time period in which

the Government alleges Quicken engaged infrdngdulent scheme, but it is of no consequence

to deciding this motion. Title 31 U.S.C. § 37291{&(A) currently imposes civil liability on any
person who “knowingly presents, or causes topbesented, a false or fraudulent claim for
payment or approval.” This section’s predesm, 8§ 3729(a)(1) (2006priginally imposed
liability on any peson who “knowingly presents, or caugdesbe presented, to an officer or
employee of the United States Government or a member of the Armed Forces of the United
States a false or fraudulentach for payment or approval ..” Section 3729(a)(1) was
amended and recodified in its current form 8 3729(a)(1)(A) — when Congress passed the
Fraud Enforcement and Recovery Ac2609, Pub. L. No. 111-21, 123 Stat. 1617 (2009).

Title 31 U.S.C. 8§ 3729(a)(1)(B) currently imposzeil liability on any person who “knowingly

makes, uses, or causes to be made or usedsearéxord or statement material to a false or
fraudulent claim.” This section’s predeces$®8729(a)(2) (2006), was also amended in 2009

and recodified in its current form. Section 37#@2) previously imposed civil liability when a

person “knowingly makes, uses, or causes to be made or used, a false record or statement to get a
false or fraudulent claim paid or approved by @mvernment.” _United States ex rel. Wall v.

Circle C Constr., L.L.C., 697 F.3d 345, 355 n.3, 356 (6th Cir. 2012).

Unlike its amending of § 3729(a)(1), Congrassluded specific retmctivity language in
amending 8 3729(a)(2), which the SixTircuit held did nowiolate the Ex Podtacto Clause of

the U.S. Constitution. See Sanders v. Alli&ogine Co., Inc., 703 F.3d 930, 942-949 (6th Cir.
2012). Thus, insofar as the Government aotdethat any portion of Quicken’s purportedly
unlawful conduct predates the 2009 amendment, the former § 3729(a)(1) would govern any
presentment claim, while the current § 3729(dR)Lwould govern all false-statement claims.
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To state a presentment claim under the Ad,@Government must sufficiently plead that
(i) Quicken presented, or causedo® presented, a claim for pagnt or approval; (ii) the claim
was false or fraudulent; and (iii) Quicken’s acts were undertaken “knowingly,” meaning with
actual knowledge of the information, or with delibte ignorance or reckless disregard for the

truth or falsity of the claim._United Stateg rel. Prather v. Brookdale Senior Living Cmtys.,

Inc., 838 F.3d 750, 761 (6th Cir. 2016). To stat false-statement claim under the Act, the
Government must sufficiently plead similar eksmts: (i) Quicken made a false statement or
created a false record; (i) Quicken did so “Wmagly” (defined the same as in a presentment
claim); (iii) Quicken submitted the claim for yraent to the federal government; and (iv) the
false statement or record waster&l to the Government’s decision to make the payment sought

by Quicken’s claim._See United States elx &neldon v. Kettering ealth Network, 816 F.3d

399, 408 (6th Cir. 2016) (citing United States ex rel. SNAPP, Inc. v. Ford Motor Co., 618 F.3d

505, 509 (6th Cir. 2010)); Prath&38 F.3d at 780 (McKeague, J.ncaorring in part, dissenting
in part) (same).
In its motion to dismiss, Quicken raises rarous arguments that it contends warrant
dismissal of all of the claims under the Falsai@k Act. The Courtansiders each in turn.
1. Statute of Limitations
Although the statute of limitations is an affative defense, dismissal of an action is
appropriate under Rule 12(b)(6)tife “allegations in the compldimaffirmatively show that the

claim is time-barred.” Stein. Regions Morgan Began Select High Income Fund, Inc., 821

F.3d 780, 786 (6th Cir.a16); Jones v. Bock, 549 U.S. 199, 226(7) (“If allegations . . . show
that relief is barred by the appdible statute of limitations, the complaint is subject to dismissal

for failure to state a claim[.]”). The False Claimkst bars the filing of a civil action “more than



6 years after the date on which the violation . . . is committed,” or “more than 3 years after the
date when facts material to the right ofiac are known or reasonably should have been known
by the official of the United States charged wi#sponsibility to acin the circumstances,”

whichever occurs last. 31 U.S.C. § 3731(lek slso United States v. Movtady, 13 F. Supp. 3d

325, 332 (S.D.N.Y. 2014) (“statutd limitations does not begin to run until HUD pays out on
the insurance plan”).

The complaint alleges that Quicken’suddmlent conduct occurred between September 1,
2007 and December 31, 2011. Compl. 1 1. Quickguearthat any False Claims Act causes of
action regarding insurance claims on defaulted mortgages submitted more than six years before
the filing of the complaint on April 23, 2015 avatimely. Def. Br. at 33. The Government
appears to concede this pointiis response brief, claiming thatig seeking “relief solely for
mortgages on which claims were made withinysars of the filing date of this action — i.e.,
after April 23, 2009.” PI. Br. at 33 (Dkt. 19) (pimasis added). Because the Government is only
seeking recovery under the False Claims Actdlaims made after April 23, 2009, which fall
within the applicable limitations period for this case, the Court concludes that those claims are
timely.

Accordingly, the Court grants this portion Quicken’s motion to dismiss insofar as it
relates to any claims submitted before April 23, 2009.

2. Pleading Scienter for Representativdexamples of a Fraudulent Scheme

Under the liberal pleading stdard of Federal Rule of Civil Procedure 8, a pleader is
required to provide “a short and plain statemerthefclaim showing that the pleader is entitled
to relief.” Fed. R. Civ. P. 8(a)(2); see aked. R. Civ. P. 8(d)(1) Each allegation must be

simple, concise, and direct.”). When a complaheges violations of the False Claims Act,



however, the plaintiff must meéte heightened pleading standidor fraud under Federal Rule

of Civil Procedure 9(b)._ Chesbrough v. VPRAC., 655 F.3d 461, 466 (6th Cir. 2011); Fed. R.

Civ. P. 9(b) (“In alleging fraudr mistake, a party must stat&hvparticularity the circumstances
constituting fraud or mistake.”) Pleading fraud with particuiéy under Rule 9(b) requires a
plaintiff to allege: (i) the time, place, and cent of the alleged misregsentation; (ii) the
fraudulent scheme; (iii) the defendant’s frawhil intent; and (iv) the resulting injury.
Chesbrough, 655 F.3d at 467.

When the allegations in a mplaint regarding a fraudulestheme are “complex,” “far-
reaching,” and “encompass many allegedly false claims over a substantial period of time,”
pleading every specifimstance of fraud “would be extredy ungainly, if not impossible.”

United States ex rel. Bledsoe v. Cmty. Hed@#rvs., Inc., 501 F.3d 493, 509 (6th Cir. 2007).

Under those circumstances, theiptiff may allege a more geralized false or fraudulent
scheme perpetrated by the defemdald. at 510. However, theourt should notonstrue this
scheme too broadly, as doingwould violate the heightenedgalding standard underlying Rule
9(b). 1d. Nor should the scime be construed too narrowly, as doing so would undermine the
principle that it could be imprécal for a plaintiff to plead ed&cand every instance of fraudulent
conduct. _Id. To properly strike a balance kedw these two competing interests, a court should
construe a fraudulent scheme “as narrowly as is necessary to protect the policies promoted by
Rule 9(b).” 1d.

Importantly, pleading a fraudulent scheme wijhrticularity alone is insufficient to
proceed to discovery. |ld. at 504¢jecting plaintiff’s contention that complaint is adequate if it
“pleads a_false scheme with particularity” (emgibain original)). Rather, the plaintiff must

plead a specific example of a false claim with particularity that was “submitted to the



government pursuant to that scheme.” Id. at 52@;also United States ex rel. Hirt v. Walgreen

Co., 846 F.3d 879, 881 (6th Cir027) (“The identification of ateast one false claim with
specificity is ‘an indispensable element of a conmplthat alleges a [False Claims Act] violation
in compliance with Rule 9(b).” (quoting Blede, 501 F.3d at 504)). These examples will
support more generalized allegations of fraud éfythre representative “of the broader class of
claims.” Bledsoe, 501 F.3d at 510.

In other words, the examples of specific éaldaims must be “characteristic examples
that are illustrative of the class of all claims covered by the fraudulent scheme.” Id. at 511. This
means that the examples must be pled with spigifin all material respects, including general
time frame, substantive content, and relatioth® allegedly fraudulent scheme,” such that “a
materially similar set of claimsould have been pduced with areasonable probability by a

random draw from the total pool of all claims.” Ad.

2 The Court rejects the Governmentontention that it does notveto plead specific examples
“when a centralized scheme is plith adequate supporting facts.” Pl. Br. at 8 (citing Prather,
838 F.3d at 768-769).

In Hirt, the Sixth Circuit acknowledged its priase of language suggesting, but not resolving,
the possibility “of relaxing the guirement that a plaintiff identifat least one false claim with
particularity if that plaintiff, through no faultf his own, cannot allegthe specifics of actual
false claims that in all likelihood exist.” Hji846 F.3d at 881. Questioning whether courts may
“relax” the pleading standard established by FadRule of Civil Procedure 9(b), the Sixth
Circuit went on to note that fitad applied the “relaxed” standaonly once — in Prather — and
that it did so because the qui tam plaintiffthat case had detailed personal knowledge of
fraudulent Medicare billing practices, evdmough she had no knowledge that a specific request
for payment had actually been submitted. See id.; Prather, 838 F.3d at 769. Nonetheless, the
Prather plaintiff's allegations/ere found sufficienbecause “[tlhey provide a detailed overview
of the alleged fraudulent scheme, and, when accegstédie, it [was] difficult to deny the strong
inference that the specific requests for anti@gapayment that [the plaintiff] identified and
described were submitted.” Prather, 838 Fe®d769. The_Prather court held that these
allegations were sufficient “to establish withripaularity that the defendant ‘submitted a claim
for payment,” — as it described when, wherej how the defendant submitted the claim.” Hirt,
846 F.3d at 882.




In this case, the Government alleges tkaticken created a fraudulent scheme of
“knowingly representing to HUD certain FHA-imed mortgages had been underwritten with
due diligence and were eligiblerf6HA insurance when, in fact, theyere not.” PIl. Br. at 4-5.
According to the Government, the “allegationsfaiity are narrowly based on rules related to
the creditworthiness of the bower and the sufficiency of the collateral securing the
mortgages.” _Id. at 5. The complaint then provides ten specific examples of false claims that
were submitted to HUD, all of which fall withiane of the following four practices Quicken
used to carry out its scheme: (i) permitting “value appeals,” (i) making “management
exceptions,” (iii) miscalculating borrower incomand (iv) manipulating data and ignoring “red
flags.” Quicken argues that the Government hdedado sufficiently plead scienter as to each of

the examples found within the fourgatices identified in the complaiht.

Prather offers the Government no support fofrigaxed” pleading argunmé. Prather did not
dispense with the requirement gffecific instances of fraudThe only “relaxation” concerned
whether an inference of actuasubmission of the specific aim could be drawn from the
allegations made. See Wells Fargo, 972 ppSad at 619 n.17 (“Because the Government is
empowered to investigate allegations of frautbl@bringing suit and ha[s] access to all of the
relevant facts before filing its complaint,”agannot “hide behind the lexed pleading standard
courts sometimes apply to qui tam relators why oa inference rather than facts.”). Thus, the
Government is obligated to plead a specific epi@nof a false claim with particularity to be
allowed to proceed to discovery. Bleds601 F.3d at 510; Hirt, 846 F.3d at 881.

3 The complaint also asserts other allegedbncompliant conduct on behalf of Quicken
regarding FHA program rules: (i) implemergi a quality control process that failed to
adequately assess its compliamdgéh FHA requirements; (iihiding its underwriting problems
from HUD by failing to self-reporibans, as required under programtes; and (iii) incentivizing
employees to ignore FHA requirements by paymappropriate commissions barred by program
rules. Compl. 1 156-165, 179-198. Quicken ssghat these allegations cannot provide an
independent basis for liability under the Falsaidk Act, because there are no representative
example loans for these claims. Def. Br. at 22reBponse, the Government states that it “is not
alleging that any false claims inoendently arise from #se practices.” PIl. Bat 21. Therefore,
the Court will only address whether the représiive examples of the four previously
mentioned practices withstd scrutiny under Rule 9(b).
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Although Rule 9(b) requires a plaintiff fglead the “circumstances constituting fraud”
with particularity, allegations dfmjalice, intent, knowledge,ral other conditions of a person’s
mind may be alleged generallyFed. R. Civ. P. 9(b). To detemme whether a plaintiff's factual
allegations give rise to an iménce of fraudulent intent, “theourt must conduct an inquiry of
the competing plausible inferences and must $icienter has been sufficiently pled as long as a
reasonable person would deem the inference of scienter cogent and at least as compelling as any

opposing inference one could draw from thedadleged.”_Chamberlain v. Reddy Ice Holdings,

Inc., 757 F. Supp. 2d 683, 701 (E.D. Mich. 201@g slso Robert N. Clemens Trust v. Morgan

Stanley DW, Inc., 485 F.3d 840, 848 (6th Cir. 20(Al)egations of a defendant’'s motive and
opportunity “may, on occasion, rise to the leeélcreating a strong inference of reckless or
knowing conduct”). “[W]hile Rule 9(b) permits istiter to be demonstrated by inference, this
must not be mistaken for license to badaims of fraud on speculation and conclusory

allegations. An ample factual $ia must be supplied to supptite charges.”_United States ex

rel. Pervez v. Beth Israel Med. Ctr., 736 F. Supp. 2d 804, 810-811 (S.D.N.Y. 2010); United

States v. Honeywelint'| Inc., 798 F. Supp. 2d 12, 2pD.D.C. 2011) (“[T]he particular

difficulties of proving_scienter do not absolve plaintiffs of their duty to plead some facts from
which the court may reasonably infer knowledge.” (emphasis in original)).

To satisfy scienter under of the False @giAct, the Government must prove that
Quicken “knowingly” presented, ocaused to be presented, dséaor fraudulent claim, or
“knowingly” made, used, or caus¢d be made or used, a falsrord or statement. 31 U.S.C.

88 3729(a)(1)(A)-(B). A defendartcts “knowingly” if it actedwith “actual knowledge” of, or
with “deliberate ignorance” or &ckless disregard” to, the poséiyithat the submitted claim

was false. 31 U.S.C. &729(b)(1)(A) (i) iii).
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While actual knowledge addresses a ddémt's subjective knowledge, deliberate
ignorance addresses whether there is wilblithdness from which subjective intent can be

inferred. _United States ex rel. Hockett v.I@obia/HCA Healthcare Corp., 498 F. Supp. 2d 25,

57 (D.D.C. 2007). Reckless disregard has beetribeed as an “aggravated form of gross

negligence.” _Wall, 697 F.3d at 356; accorditdd States v. Krizek, 111 F.3d 934, 941 (D.C.

Cir. 1997) (“[R]eckless disregalis on a continuum between gross negligence and intentional

harm.”); cf. United States v. King-Vassel, 728d707, 712 (7th Cir. 2013) (“innocent mistakes

or negligence are not actionahinder” the False Claims Aét)Scienter under the False Claims

Act “is necessarily a fact-intensive inquiryUnited States ex rel. K & R Ltd. P’ship v. Mass.

Hous. Fin. Agency, 456 F. Supp. 2d 46, 61 (D.D.C. 2006).

Having established the governing legal feamork, the Court now turns to Quicken’s
specific arguments for each of the practices, dsagdhe representative examples. Determining
whether the examples of false claims are sufftbyguied with particularity requires the Court to
engage in a paragraph-by-paiaggh analysis of the complaingee Bledsoe, 501 F.3d at 509.

i. Value-Appeals Process
The complaint alleges that Quicken created a value-appeals process, which “permitted

employees to request specific inflated values feqpraisers in order to make a loan eligible for

4 The False Claims Act “has camed the ‘reckless disregard’ langeafor almost thirty years,”
and its definition has been clarified by wars sources._King-Vassel, 728 F.3d at 712. For
instance, the Senate Report that accompanieddt#ion of “reckless dregard” to the False
Claims Act in 1986 “evinced an intent to hold li@blo]nly those who act in gross negligence,’
that is, those who failed ‘to make such inguits would be reasona&bhnd prudent to conduct
under the circumstances.” Id. at 713 (quotingRep. No. 99-345, at 20). Other courts have
understood reckless disregard to mean “an exieredigross negligence” or an “extreme version
of ordinary negligence,” which tracks the défon in Black’s Law Dictonary that “a person
acts with reckless disregard ‘wi¢he actor knows or has reasimnknow of facts that would
lead a reasonable person to realize’ that hatimeisikely result of the relevant act.”_Id. (quoting
Black’s Law Dictionary ab40-541 (9th ed. 2009)).
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FHA insurance.” Compl. § 11les also id. 1 131 (in violation &HA rules, “Quicken created a
formal value appeal process thatproperly requested from agsers a specific and desired
value”). The complaint further claims thttis practice was “specifically prohibited by the
governing FHA requirements, which forbade lendeosn requesting spdas valuations from

appraisers.” _1d. § 111; seesalid. {130 (“FHA rules specifita provide that an appraisal

cannot be ‘based on a requested minimum vanoata specific valuationr range of values™
(citing Mortgagee Letter 1996-26, Ex. 3 to Def. tMDkt. 16-3)));_id. (To preserve appraiser
independence, FHA rules have continually praatba lender such &3uicken from requesting
or providing to the appraiser ‘an anticipatedjreated, encouraged or desired value.” (citing
Mortgagee Letter 2009-28, Ex. 4Bef. Mot. (Dkt. 16-4)).

According to the complaint, the value-appealscess “led to appraisers increasing the
appraised value of a propertgften with no justification for the increase,” thereby allowing
Quicken “to maximize its profit by approving moamad larger FHA-insured loans than were
otherwise approvable.” _Id. 111; see aldo 7 128 (value-appeals process “resulted in
employees demanding and receiving a higher hapmraisal value with no documentation or
justification for the increased value of the hoonghe FHA loan”). The Government provided
four representative examples in the complaititofawhich involved mortgges that were closed
in 2008) where Quicken allegedly requested valppeals in violation oFHA rules, falsely
certified that the loan was eligible for FHA insurance, and caused a false claim to be submitted to
HUD. See generally id. 1 139-142.

In its motion to dismiss, Quicken argues that the complaint fails to allege scienter as to

these examples because value appeals were not unambigpiaisbited by HUD at the time

> The complaint notes that Quicken ceased requestiue appeals as pat its value-appeals
process in 2009. Compl. T 143.
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the loans were made, and Quicken’s interpretaifdhe rules was not objectively unreasonable.

See generally Def. Br. at 13-£5In support of this argument, Quicken first claims that FHA
Mortgagee Letter 1996-26, whichgured an appraiser to certifypat the appraisal was not
“based on” a requested value, did not apply talézs. Def. Br. at 14. Quicken further claims

that FHA Mortgagee Letter 2009-28 — which, acoogdo Quicken, “allegedly prohibited value
appeals effective as of 2010” — cannot be used to satisfy scienter because Quicken ceased
requesting value appeals in 2009. Id. (citingmpb § 143). Quicken also claims that FHA
guidelines allowed underwriters tequest reconsideration” of appraiser’s value opinion._Id.

at 14-15.

The Government responds that the complaietédls that the standds set forth in the
Mortgagee Letters are not onlyguerements of the appraiser, but also requirements of the
lender.” PI. Br. at 13 (citing Compl. {1 56-58)The Government further contends that the
emails referred to in the complaint sufficignthllege that Quickerknew the value-appeals
process was in violation of FHA requirementsl. at 11-12 (citing Compl. {1 135-136). The
Court agrees with the Government.

Viewing the allegations in the light moftvorable to the Government, the complaint
sufficiently alleges that FHA griirements prohibited Quickenofn requesting or providing to
an appraiser a specific or desired value atithe the example mortgages were closed in 2008.

See Compl. 156 (“The apprdisaust include the appraisertertification that, among other

® Quicken also argues that apgals cannot be false because they are opinions, not facts. See
generally Def. Br. at 15-16. In responsee tBovernment claims that Quicken’'s argument
misconstrues the allegations in the complaint. dg&eerally Pl. Br. at 15The Court agrees with

the Government. The complaint makes it cleat the Government is not claiming that the
appraisal values themselves violated FHA reqoéets. Rather, the Government is arguing that
Quicken’s practice of requesting a specific andirgel value from the appraiser violated FHA
requirements.
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things, the appraisal was not based on a regdastnimum value or a specific value.” (citing
HUD Handbook 4150.2, CHG-1, ch. 5-1.Aid; (“The Direct Endasement Lender ‘must accept
responsibility, equally with the appraisery fihe integrity, accuracy, and thoroughness of the
appraisal, and will be held emuntable by HUD for the qualitpf the appraisal.” (quoting
Mortgagee Letter 1994-54)); id. 1 58 (“FHA rulessifically provide thatan appraisal cannot

be ‘based on a requested minimum valuation,ezifip valuation or rangef values.” (quoting
Mortgagee Letter 1996-26)); id.Appraiser independence from lenders has been a significant
concern of the FHA, and as HUD reaffirmed2009, lenders are prohibited from providing the
appraiser ‘an anticipated, estimated, encouragedesired value.” (quoting Mortgagee Letter
2009-28)).

Of the three mortgagee letters referenceth@se allegations of ¢hcomplaint, only two
were attached as exhibits in the briefingirst, Mortgagee Letter 1996-26 set forth certain
minimum appraisal standards, one of which wasdhsthtement be includéoh the certification
required by [the Uniform Standard$ Professional Appraisal Practice]. that the appraisal is
not based on a requested minimum valuation, exiip valuation or rang®f values, or the
approval of a loan.” Mortgageletter 1996-26 at 2. Althoughe appraiser was the individual
required to make the statemeint the certification, tis letter was sent to “all approved
mortgagees.”_Id. at 1. Thus, those mortgageas received the letter we clearly aware, and
sufficiently warned, that an apsal could not be based on guested or specific valuation.

Furthermore, the Mortgagee Letter 2009-28 ardy provides that “new requirements set
forth in this mortgagee letter will be effective for all case numbers assigned on or after January 1,

2010,” but that “existing requirements will remain in effect.” Mortgagee Letter 2009-28 at 1
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(emphasis added). In the portion entitledffidtning Existing Requirements,” the letter
expressly states:

FHA is reaffirming these requirements. Mortgagees and third
parties working on behalf of mgagees are prohibited from:

* * *

Providing to the appraiser an ampiated, estimated, encouraged or
desired value for a subject propedlya proposed or target amount

to be loaned to the borrower, except that a copy of the sales
contract for purchase must be provided.

Id. at 3 (emphasis added). Thamguage clearly contradicts Quicke contention that this letter
prohibited value appeals for the first time in 2009 with an effective date of 2010.

The allegations in the complaint, wherewied in the light most favorable to the
Government, also allow for the reasonable infeecthat Quicken knew its value-appeals process
was in violation of FHA requirements._e& Compl. {134 (email from Darren Thomas,
operations director responsibler fappraisals, entitled “Asking fdhe max increase available,”
allegedly instructed employees to state in reqtesfppraisers that fiy additional value would
be appreciated”); id. 135 (email from CliBonkowski, the divisional vice president for
underwriting, in which he allegedly wrote, tlon't think the media or any other mortgage
company (FNMA, FHA, FMLC) would like the faste have a team who is responsible to push
back on appraisers”); id. § 13@mail from Thomas rejecting the request of David Lee, a
regional vice president, for a second value opinion, in whicbmas allegedly wrote, “we
cannot order a" opinion appraisal as FHA will already bavare of this appraisal, We already
have a couple of loans that aret insurable because of thisustion,” where a requested value
appeal was initially denied byhe appraiser, anthe appraiser respordiethat “it appears

someone is attempting to force an inflated value”).
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Finally, Quicken’s reliance on Safeco Insura Company of America v. Burr, 551 U.S.

47 (2007), to support the argument that itterpretation of FHA requirements was not
objectively unreasonable is unavailing. Safe@omlved a consumers class-action suit against
insurance companies for alleged violationstloé Fair Credit Reporting Act (“FCRA”), 15

U.S.C. § 1681 et seq. See getlg Safeco, 551 U.S. at 52-56FCRA imposes liability on

anyone who “willfully fails” to povide notice to the consumer ah “adverse action based in
whole or in part on any infornian contained in a consumer citeceport.” 1d. at 52. The
plaintiffs in Safeco accused the insurance congsaof failing to provide adverse-action notices
to consumers after the company reviewed cregliorts and provided lesavorable rates to the
consumers based upon the reports. Id. at 55-56. The companied #rgue¢hey did not
“willfully” fail to comply with FCRA because, unddheir interpretation of the relevant statute,
liability goes only to acts knowto violate FCRA._ld. at 56-57.

After holding that the term “willfully” encompassed recklessness, the Supreme Court
considered whether it could infer from Safecwiterpretation of the statute that Safeco acted
recklessly. _1d. at 57, 69. Acaing to the Court, “a companylgject to FCRA does not act in
reckless disregard of it unles®thction is not onla violation under a reasable reading of the
statute’s terms, but shows that the company reskaof violating the lav substantially greater
than the risk associated withr@ading that was merely carelésdd. at 69. The Court further
noted that Safeco did not hagay statutory, regulatgy or judicial guidane “that might have
warned it away from the view it took.” Id. @0. The Court ultimatelgoncluded that, “[g]iven
this dearth of guidance and the less-than-pmllwstatutory text, Safeco’s reading was not
objectively unreasonable, and so falls well shair raising the ‘unjustifiably high risk’ of

violating the statute necessdoy reckless liability.” _Id.
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Safeco offers Quicken no solace. nvolved a statute whose language was ambiguous —
giving rise to the test whether the defemda reading of the statute was objectively
unreasonable; here, no ambiguity with the Falsen@ Act is alleged, making the Safeco test
irrelevant.

Even if the_Safeco test were applicables tomplaint plausibly alleges that Quicken’s
interpretation of its obligationsoncerning value appeals wabjectively uneasonable. The
complaint alleges that Quicken was equallypoesible for an appraisal, Compl. § 56 (citing
Mortgagee Letter 1994-54), and, unlike the defendar8afeco, who hado legal “guidance”
from governmental authoritie§Safeco, 551 U.S. at 70, Quickéhad fair warmg that an
appraisal could not be based arrequested or spéc valuation, Comp § 56. (citing HUD
Handbook 4150.2, CHG-1, ch. 5-1.A); see alsofi®&8 (citing Mortgagee Letter 1996-26)).
Although FHA guidelines allow underwers to request “ramsideration” of an appraiser’s value
opinion, see HUD Handbook 4000.4, REV-1, ch. 3-3.G,%Eta Def. Mot., at 2 (cm/ecf page)
(Dkt. 16-5) (“If the undewriter concludes that the appraisaport findings are inconsistent, or
otherwise unacceptable, he may contact the agmrar return the case the appraiser for
reconsideration.”), it does not follow that iQken was objectively reasonable to interpret
reconsideration as permitting a request for a specific and desired value from an appraiser through
its value-appeals process. Quicken’s positis objectively unreasonable, because it would
provide an easy evasion of the prohibitiorasking for specific amounts through the expedient
technique of asking for reconsidéion in any instance. In fadhe only plaudile harmonization
of the prohibition of asking for specific amourasd the allowance for seeking reconsideration
can be found in confining the latter to the grds that may be urged — such as the traditional

arguments concerning new, overlooked, or ppdiad information — but without seeking a
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specific dollar amount. In light of the cleaiopcription of requesting agxact appraisal amount,
Quicken’s unreasonable interpretation ran amustifiably high risk of violating FHA
requirements, which plausibly satisfies the tes& disregard standard under the Safeco test.

Because the Government has sufficiently gl scienter relative to the value-appeals
process examples, the Court denies this portion of Quicken’s motion to dismiss.

ii. Management-Exception Process

The complaint alleges that Quicken degh a management-exception process that
allowed its underwriters “to request management approval for an exception to underwriting
requirements that could not be met” nyd. Y 115. The Government provided two
representative examples in the complaint wh@uicken granted management exceptions that
allegedly violated FHA undwriting requirements.

In the first case, the Government allegeat tQuicken failed to obtain a self-employed
borrower’s signed tax returns or information diredtym the IRS for the two most recent years,
as required under condition 22 thfe AUS certificate. _Id. 7 128 Rather, the Government
claims that a Quicken employee granted exception to HUD’s income verification
requirements and permitted the loan to procdddy 125(d). Because of this, the Government
alleges that “Quicken knowgly qualified the borrower basesh income documentation that
was more than twenty months old at the tithe mortgage was endorsed.” Id. Quicken
approved and endorsed the loan for FHA insceaand certified that it complied with HUD
requirements and was eligible for insurance. fld25(a). A claim for insurance was filed after
the borrower became delinquent, which HUD paid in the amount of $487,010.33. 1d. T 125(e).

In the second case, the Government alleges that Quicken failed to properly document and

verify the income of a co-borrowéhat it input into the AUS sysin. 1d. § 126(c). According to
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the complaint, condition 22 of ¢hAUS certificate requires the lemde obtain the most recent
year-to-date pay stub for the co-borrower, all aga verification of employment, and condition
10 of the AUS certificate requires that all verdiion documents must be dated within 120 days
of the closing date of the loahd. Rather than obtain the @omentation, Mike Lyon, Quicken’s
operations director, granted an exceptionHOD’s income verification requirements and
permitted the loan to proceed without obtainirmagstub for the co-borrower that complied with
HUD’s documentation requirements. Id. § 126(dhus, according to the complaint, Quicken
“knowingly used a stale paystub that was more fban months old at the time the loan closed,
in clear violation of HUD requirements.” Id\Nevertheless, Quicken approved and endorsed the
loan for FHA insurance and certified that it complied with HUD requirements and was eligible
for insurance. _Id. 1 126(a). A claim famsurance was filed after the borrower became
delinquent, which HUD paid in éhamount of $238,295.32. 1d. { 126(e).

Regarding the first example, Quicken argues tihatcomplaint fails to plead scienter for
two reasons: (i) the ailability of a 2007 tax rettn at the time the loawas closed in October
2008 is speculative, and (ii) the complaint doesatiege that the empyee knew that the 2007
tax return was available or actextklessly as to whether it wagailable. Def. Br. at 20-21.

Regarding the second example, Quicken argjuaisthe complaint failso plead scienter
because it does not allege tlather the underwriter or th@manager had knowledge that the
document was more than 120 days old when tha lwas certified._Idat 21. According to
Quicken, the allegation that it “knowingly usedstale paystub” is tooonclusory to plausibly
suggest a knowingly false certification, because it presumes that Quicken calculated the timing

of the paystub, recognized it was too old, but used it anyway. Id.
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The Court disagrees. The complaint cleallgges that Quickeoreated a management-
exception process, whereby underwriters coudgjtiest management approval for an exception
to an FHA underwriting requirement that could betmet in order topgprove loans.” Compl.

9 110;_see also id.  115. “As part of this pss; Quicken granted management exceptions to
allow violations of FHA underwriting requirement Id.  115. The complaint also includes
allegations that Quicken had knowledge oistimanagement-exception process. Id. {118
(Bonkowski testified “that an undariter’s decision whether to seek a documented management
exception or to provide the exception on his own ‘depends on what that. .. underwriter [is]
comfortable with.”); id. § 120(for loan granted a management exception, Jeanine Taylor,
operations director of the FHA team, allegedlsote in an email that the borrower “does not
have the FHA required docs but we are goingdawith it”); id. 121 (akr receiving “absolute
confirmation” from Bobbi MacPherson, FHAbroduct manager, that a loan would be
“uninsurable,” Lyon granted a managemeniception, and allegedly wrote in an email,
“whenever we bump into utterly stupid underwnritiguidelines like thiswe have to push back
hard . . . I'll put the exeption in on this one”).

Furthermore, the two examples in the corml@lustrate underwiters requesting, and
receiving, management exceptions for their rethpedoans. _Id. Y 128§, 126(d). Given the
allegations about the purpose of the managemergpdion process, it logally follows that an
underwriter would not have sought a manageregoéption unless the loan did not satisfy FHA
underwriting requirements in the first plac&Vhy else would the management exception be
sought? Similarly, a manager’s grant of the uwdiéer’'s request would not come about unless

the loan did not originally satisfiyHA underwriting requirements.
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Quicken’s demand that the complaint includetdal allegations thahe first underwriter
knew that the 2007 tax return was availablethat the other underwriter consciously knew that
the paystub was more than 12¢/sl@ld, see Def. Br. at 20-2dpes not reflect any recognized
pleading requirement. The colamt need not include allegans as to whether those
underwriters had specific knowledge of the particular errors. Rather, the Government need only
plead sufficient factual allegatis from which the underwritérscienter can be reasonably
inferred.

For the first example, the complaint allegthat the approval of the loan required
Quicken to obtain signed taxtoens from 2006 and 2007. Comfjl125(c). However, because
the loan was granted a management exceptidtidD’s income verification requirements, the
loan was improperly qualified basen the income documentatioratiwas more than 20 months
old at the time of the mortgageas endorsed. Id. § 125(d)hds, by requesting and receiving a
management exception for the income verificateguirement, it can beasonably inferred that
the underwriter either had knowledgethe 2007 tax return or acteecklessly as to whether it
was available.

For the second example, the complaint alkegeat the approval of the loan required
Quicken to obtain the most retdeyear-to-date pay stub for the co-borrower and that all
verification documents be dated within 120 dafsthe loan’s closing date._ Id. § 126(c).
However, because the loan was granted a ganant exception to HUD’s income verification
requirements, the loan was improperly qualiftesed on a paystub that was more than four
months old at the time the loatosed. _Id. § 126(d). By regsteng and receiving a management
exception for the income verification requirement, it can be reasonably inferred that the

underwriter either had knowledge of the paystub’s datected recklessly as to its date. Nor is
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the complaint’s assertion that “Quicken knowingbed a stale paystub” conclusory, as Quicken
suggests, because it is a reasonable infetbatés supported by loér factual allegations.

The Court concludes that the allegationstie complaint allow for the reasonable
inference that the underwriterschaither the actual knowledge thtae particular loan did not
satisfy FHA requirements or, at a minimum, resklg disregarded thaadt; the Government has
sufficiently alleged scienter for the managerrexteption process examples, thereby asserting
plausible violations ofhe False Claims Act.

The Court denies this portion Quicken’s motion to dismiss.

iii. Miscalculation of Income

According to the complaint, “an underwriter stevaluate the ‘adequacy and stability of
income to meet the periodic payments underniioetgage and all other obligations.” Compl.

1 144 (quoting 24 C.F.R. §203.5(d)). To add¢elyaevaluate a borrower’s income, “the
underwriter must be able to accurately catelland document the income according to FHA
requirements.” _Id. The Govenent provided two representative examples in the complaint
where Quicken allegedly miscalculated a borrowantsome but certified that the loans were
eligible for FHA insurance.

In the first example, the Government alletfest Quicken “overstated the income used to
qualify the borrower][ ] for the loan” becau8@uicken used a monthly income of $3,293.33,”
but “the documentation of the bower’s income for the previouso years . . . only supported a
monthly income of no more than $2,700.” Cdmf149(c). The Government claims that
Quicken approved and endorsed the loan for FHA insurance based on the overstated monthly
income. _Id. 1 149(a), (c). Quicken also “daati that the information and data used to

underwrite the loan had integrity and were properly verified, that all of the AUS conditions had
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been satisfied, and that the loan complied with all HUD requirements and was eligible for FHA
insurance.” _1d. § 149(a). A claim for insurance was filed after the borrower became delinquent,
which HUD paid in the amount of $182,747.35. Id. § 149(d).

In the second example, the Governmentgalethat Quicken first failed to properly
document a co-borrower’s pension income because Quicken “used a pension income of
$9,381.33 to qualify the [co-]borrower for an FHAsimed mortgage” but “failed to verify and
document the continuance of the-borrower’s pension incomerfthree years.” _1d. 1 150(c).
According to the complaint, condition 22 ofethrAUS certificate requad such verification
because, “if any benefit will expire within #e years, the income may be used only as a
compensating factor.”__Id. The Government addleges that Quicken “did not determine or
document the non-occupying co-borrowers’ monthly condominium fees, and such fees were not
taken into consideration when calating the debt-to-income ratio.ld. 1 150(d). Further, the
Government alleges that Quicken did not inelud the AUS calculation of monthly liabilities
the co-borrower’s “monthly payment of $2,042Bank of America,” which was revealed in a
credit report. _Id. § 150(e). Neverthelegajicken approved and endorsed the loan for FHA
insurance, as well as certifighe loan’s compliance with HUBequirements and its eligibility
for insurance. _1d.  150(a).A claim for insurance was filed after the borrowers became
delinquent, which HUD paid in ghamount of $98,243.25. Id. { 150(f).

In its motion to dismiss, Quicken argues tha& domplaint fails to allege that any errors
in the two representative examples of misdal@d income were knowingly made, as opposed to
being “inadvertent” or a “mistake Def. Br. at 18-19. For instance, Quicken contends that the
complaint does not allege that the underwritertfie first example knowingly or recklessly used

the wrong amount. _1d. at 18. For the second exan@licken contends that the complaint does
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not allege that the underwriter knew of, ottest recklessly to cause, the supposed mistake
regarding pension income. Id. at 18-19.

While the complaint does not contain any egsr factual allegations that the particular
underwriters either knew of aecklessly disregarded the imae errors, a court may look to
whether there are facts alleged from which riefees may be drawn regarding intent.  See
Honeywell, 798 F. Supp. 2d at 22; Pervez, 736 F. Supp. 2d at 810-811.

The first example in the complaint identifiedly a single income discrepancy. Without
more, this error can hardly be said to amadoné plausible claim under the False Claims Act
distinguishable from an innocentistake or simple negligence&ing-Vassel, 728 F.3d at 712.
However, the second example contained nooeerblatant errors that “even the shoddiest
recordkeeping would have revealed” as incomiscalculations. _Krek, 111 F.3d at 942
(reckless disregard was amply supported wheeephysician “failed uttdy to review bills
submitted on his behalf” to Medicare for excessive number of patient-care hours, including
billing for treatment that “approaché&denty-four hours in a single day”).

Nor can the various errors regarding incomiscalculations in the second example —
e.g., failure to verify and documeetihe co-borrower’s pension incorfier three years, failure to
determine or document the non-occupying co-bwers’ monthly condominim fees, and failure
to include the non-occupying co-borrowers’ montpayment to a bank — be characterized as
instances of “bad math” or “flawed reasoningatHall outside the scope of False Claims Act

liability. United States exel. Roby v. Boeing Co., 100 Bupp. 2d 619, 625-626 (S.D. Ohio

2000). Rather, these glaring errors and omissianghe very least,llaw for the reasonable
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inference that the underwritertad with reckless disregard italculating the co-borrowers’
income for the mortgage loan, which supparfsausible claim undéhe False Claims Act.
Compounding Quicken’s recklessstigard in this case atke complaint’s allegations
that Quicken management “was aware thaccurate calculation and documentation of
borrower’s income was a problem that consi¢ygpiaigued the company,” but Quicken failed to
correct it. _Id. § 151. For instance, in 2008,yofd percent of Quicken’s underwriters passed a
test meant “to evaluate theirgbiciency in calculating and damenting a borrower’s income,”
which led Mike Lyon, operations director, to alldgewrite in an email that some underwriters
“need to go back to school.ld. {1 152. In 2009, Bill Emeos, the CEO of Quicken, allegedly
sent an email to the “Credé#nd Risk Management Group,” iwhich he wrote, “calculating
income is our biggest buy back issue,” and asked what could be done to “make sure we don’t
screw up income.” _Id. §153. And, in 2010, Quae’'s “Credit Strategies Group” allegedly

recognized Quicken’s “recurring income calcuwatichallenges.” _1d. The complaint alleges

" The facts and theory of recklessness assdéwee are similar to allegations upheld in other
False Claims Act cases. See, e.g., Gufi.@en. Enters. Co. W.L.L. v. United States, 114 Fed.
Cl. 258, 328-329, 333 (Fed. Cl. 2013) (plaintiff acted with reckless disregard where the plaintiff
failed to conduct minimal examination of recomsd prepared submissions in such a “sloppy
and unsupervised fashion” that the governnveas overbilled); King-Vassel, 728 F.3d at 712-
713 (for reckless disregard, the plaintiff need only show that the defendant “had reason to know
of facts that would lead a reasable person to realize thatesivas causing the submission of a
false claim” or that the defendf“failed to make a reasonab#nd prudent inquiry into that
possibility”); United States ex rel. Ervin & Assocs., Inc. v. The Hamilton Secs. Grp., Inc., 370 F.
Supp. 2d 18, 42 (D.D.C. 2005) (themstlard of reckless disregdidas designed to address the
refusal to learn of information which an indivaluin the exercise gfrudent judgment, should
have discovered” and is meant to cover ¢hego ignore “obvious warning signs”); United
States v. Raymond & Whitcomb Co., 53 F. Supg.436, 447 (S.D.N.Y. 1999) (“[A] failure to
conduct a proper investigation before making laefastatement may be sufficiently reckless to
yield False Claims Act liability.”); cf. United Stes ex rel. Williams v. Renal Care Grp., Inc.,
696 F.3d 518, 531 (6th Cir. 2012) (defendants ribtl act withreckless disregard where the
evidence showed that defendaritonsistently sought clarifations on the issue, followed
industry practice in trying teort through ambiguous regulatiorend were forthright with
government officials over [theubsidiary’s] structure”).
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that, despite recognizing theaurring problem of income sgalculation from 2008 to 2010,
Quicken failed to correct this problem. See id. 1 154.

Further, Bill Banfield, directoof capital markets, allegedly rgean email to other senior
managers in 2011 that, according to the complaint, identified “income problems as ‘pervasive in
any one of the forums where we review for erfanad asking whether training was necessary.”

Id. 1 155. Responding in an email, Clint Bonkowski, divisional vice president for underwriting,
wrote, “do we have issues with income yes, do 50% of our UW’s have less than 12 months
experience yes, do we need tostome training, absolutely,” bubncluded that it would be a
“waste of [underwriters’] time rad loss of production just to saye trained them.” _Id. The
complaint then states that “Bonkski testified that he coulthot remember or identify any
income training that took place aftee sent the 2011 email.”_fd.

The Government argues that these allegatidemonstrate that Quicken’s management
was fully aware of its pervasive miscalculation of income, and chose not to fix the problem.”

Pl. Br. at 18. This focus on management actiand intent is relevant on the question of

recklessness._ Wells Fargo, 972 F. Supp. 262& n.18 (citing_Bledsoe, 501 F.3d at 506)

(because the Government alleged violationshef False Claims Act against the bank, not the
individual employees who signed the false mayaydéoan origination céfication, the bank’s

intent must be sufficiently pt, not the employees’ intent). The Court agrees that the
Government has set forth sufficient allegatitimst Quicken’s managemeknew of a pervasive
problem with inaccurate income calculation and was reckless in failing to take appropriate action

to correct it.

8 The complaint also refers to three emailsvhich Quicken arguably knew about potentially
miscalculated income regarding other spedifians outside of the provided examples. See
Compl. 11 146-147.
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Because the Court concludes that the Goventiimas sufficiently alleged scienter for the
second income-miscalculation example and assertpthusible violatiorof the False Claims
Act, the Court denies Quicken’s tian as to income miscalculation.

iv. Manipulating Data and Ignoring “Red Flags”

Regarding data manipulation, the complaialleges that Quicken’s underwriters
manipulated “data entered into the AUS imdl@rto gain a TOTAL Acept/Approve decision.”
Compl. at {166. According to the compltaiQuicken employees would circumvent the
TOTAL system by entering “hypothetical dataarder to determine the minimum amount of a
given variable — for example, borrower assmtsncome — that TOTAL required in order to
obtain an Accept/Approveedision.” 1d. § 167.

The complaint further alleges that Quiokemployees would manipulate “the way in
which they verified data to obtain data that vebbe skewed.”_Id. For instance, the complaint
alleges that “Quicken would verifyata points at a time whenwias most favorable to obtaining
an accept decision,” such as “obtaining a bank statement at a time when the borrower had an
inflated balance.”_1d. 1 168. By doing so,uigken employees knew the balances were not a
full and complete representation of the borrowdigncial situation” because “the account
balance would be in excess of tinerage account balance.” Id.

The Government provided one representatixample in the complaint where Quicken
allegedly manipulated data. See id. § 173that example, a Quicken employee allegedly
manipulated the AUS in order to obtain Anocept/Approve decision by entering hypothetical
data into the AUS to deterngnthe amount of assets the bareo would need to obtain the

accept decision. _Id. § 173(d). Recognizing thatltbrrower did not have this amount of assets,
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the complaint states that the employee waited to verify the assets when the borrower’'s account
was maximized — i.e., on the day the borrower received her paycheck. Id.

Quicken argues that the complaint failedaitege scienter fothis example because
Mortgage Letter 2005-15 did not unambiguously poghiis type of data manipulation. Def.
Br. at 18 (citing Compl. § 67). According to Qken, that letter addressed data manipulation in
the narrow situation where tleewas a “difference between tdaentered into TOTAL and
verified by the lender’ as to three specific itggi none of which was an input at issue the
Government’s example. See id. (quoting Mogee Letter 2005-15, Ex. 7 to Def. Mot. (Dkt. 16-
7)). Quicken further argues that scienter hasbeen sufficiently pled because the complaint
does not allege that the data Quicken reatento the system was incorrect. Id.

The Government responds that the complgled, in detail, theequirements of TOTAL
that Quicken violated, PI. Br. a6 (citing Compl. Y 62-68), identifies the particular manner in
which Quicken committed these violations, id. at 16-17 (citing Compl. 1Y 166-171), and provides
examples of these violations, iat 17 (citing Compl. ] 173-174).

The following are the relevant allegations in the complaint that the Government claims

set forth the FHA requirementhat Quicken violated:

e “When TOTAL approves the loan, the approval is conditioned on the lender
completing certain additional underwriting stiepMany of these conditions relate to
ensuring the data the lender entered is, wamplete, and accurate.” Compl.  62;

e “HUD requires the lender teertify to the integrity othe data it entered, which HUD
defines as data that is true, complete, aocurate. . .. If the lender later receives
information or learns of information thamhaterially differs from the information
previously entered by the lender, the landeust re-submit a proposed loan to
TOTAL through the AUS.”_Id.  64;

e |t is the lender’s “respoitslity to ensure the integy of the data relied upon by
TOTAL” because such data “is materi@ the endorsement of the loan because

TOTAL is an algorithm that evaluates tlerall creditworthiess of a mortgage
application based on the data supply the lender.”_Id. Y 65; and,
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e “To ensure the integy of TOTAL’s decision, as welhs the integrity of the data
TOTAL relies upon, lenders are prohibitedorfr ‘manipulating . .. application
variables [in] TOTAL mortgage scoraa to obtain an aept/approve risk
classification.” 1d. 1 67 (quatig Mortgagee Letter 2005-15)).

Insofar as it relates to thgrohibition of data manipulain, paragraph 67 of the complaint
appears to be the most relevant, and, tlesisideration of Mogagee Letter 2005-15 is
required.

Mortgagee Letter 2005-15 begins by noting ttratnor changes to certain application
variables, e.g., cash reges after closing, income, andethotal mortgage payment used to
render the risk classification from TOTAL do notweant the need for rescoring the mortgage.”
Mortgagee Letter 2005-15 at 1. Thttse letter indicates thaHA would be “providing a degree
of tolerance before triggering the requireméhat a mortgage be seored” as to three
variables — cash reserves, income, and tax asutance escrows. Id. The letter emphasizes
that “these tolerance thresholds are providedtiiose situations where loan application data
differ from what the mortgagerder entered into TOTAL early the loan processing phase and

then documents later on.” Id.2&t The letter then states that these tolerances “are not to result in

willfully manipulating these application variaklénto the TOTAL mortgage scorecard to obtain

an accept/approve risk classification.” Id. (emphasis added).

For Quicken to have knowingly violatethe FHA's requirement prohibiting data
manipulation based on this letter, the exampén lawould have to inyee the manipulation of
one of the three specified variables — incomehgaserves after claogy, or tax and insurance
escrows — for purposes of obtaining an Acopprove TOTAL decision. However, there are
no allegations in the complaint that any of these specified variables were manipulated, that a

borrower’s assets in a bank account falls within ahthese variables, or that the variables also
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include assets. Nor are there any allegatiimmssuggest that it would violate any FHA
requirement for an underwriter teait until a borrower received @aycheck to enter the assets
into the AUS, or that a requirement exists trequires an underwriter to enter some average
amount when it comes to assets.

Moreover, HUD requires a lender tertify to the “integrity ofthe data” that it entered
into the AUS. Compl. § 64. Although neither pasbtught to define the phrase “integrity of the
data” in their briefs, the complaint posits that HUD defines “integrity of the data” as “data that is
true, complete, and accurate.” Id. The compldmes not contain anylegations that, at the
time the underwriter entered the borrower’s asslats for the example loan, the data were
somehow untrue, incomplete, or inaccurate. Begahe complaint did not sufficiently allege
scienter for this example of data manipulatitee Court concludes thdt does not plausibly
state a claim under the False Claims Act.

In addition to data manipulation, the ngplaint alleges that Quicken’s underwriters
ignored “obvious red flags thatdicated a borrower would not lable to repay the mortgage.”

Compl. 1 166;_see also id. 1169 (“Oncef@TAL Approve/Accept decision was obtained,

Quicken would often fail to analyze risk facdaand red flags indicating the borrower would be
unable to make the mortgage payments aategtiwith their FHA insured mortgage.”).

Quicken argues that the complaint fails te @ny regulation “that lenders were required
to perform additional creditwthiness evaluations on loans that had been approved by the
TOTAL system.” Def. Br. at 16-17. Quickenrfluer contends that, & loan is approved by
TOTAL, the FHA rules provide that the undeiter has no duty to review the borrower’s
creditworthiness._1d. at 17 (citing 24 C.F&203.255(b)(5); FHA TOTAL Mortgage Scorecard

User Guide (Dec. 29, 2011), Ex. 6 to Def. Matt,4 (Dkt. 16-6)). Because the rules did not
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unambiguously require a lender to identify or gmal“red flags” if the loan was approved by
TOTAL, Quicken claims that the complaint Haged to sufficiently dege scienter. 1d.

In its response brief, the Government does allege or provide any specific FHA rule,
regulation, or requirement regarding “red flagsjt it cites the HUD rule mandating that lenders
exercise “due diligence.” See PI. Br. at 16 (gtkinal Rule, Mutual Insurance Programs Under
the National Housing Act; Direct Endorsemérocessing, 48 Fed. Reg. 11928, 11932 (Mar. 22,
1983)). This general obligation to exercisee diiligence was alleged in the complaint. _See
Compl. 150 (alleging “due diligence is atiwal component” of the DEL program and is
“required by federal regulation and HUD HandbooKs”).

Beyond this general duty, tlerare specific FHA requiremts that the Government
argues Quicken violated when Quicken allegedhored red flags in thievo examples set forth
by the Government under that theory. To understand the Government's red flag theory for the
examples, those requirementsist first be analyzed.

As explained above, bewmiing in July 2008, HUD required DEL lenders “to
electronically process eligible loan request®tigh an AUS.” _Id. § 62. For a loan approved
through the use of an AUS, the lends required “to certyfto the integty of the datat entered,
which HUD defines as data that is true, cortggl@and accurate.” Id. § 64 (citing FHA TOTAL
Mortgage Scorecard User Guide, ch. 2, (Dec. 2684). The Government claims that this
certification is material because “TOTAL isn algorithm that evaluates the overall

creditworthiness of a mortgage applicant basedhe data supplied bydHender,” and the loan

® The complaint elaborates on this general okiigaof due diligence.See Compl. § 51 (due
diligence requires “an evaluation of, among otherg$, a borrower’s credit history, capacity to
pay, cash to close, and collateral” ifmf HUD Handbook 4155.1, REV-g§h. 2-1)); id. 1 52
(lender owes HUD a duty to “exercise the same level of care which it would exercise in
obtaining and verifying information for a loam which the mortgagee would be entirely
dependent on the property as security to proteatvestment” (quang 24 C.F.R. § 203.5(c)).
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receiving an Approve/Accept TOTAL decisiotis only eligible for FHA's insurance
endorsement if ‘the data entered into the A&® true, complete, gperly documented, and
accurate.” _ld. 1 65 (quoting FHA TOTAL Mayage Scorecard User Guide, ch. 2 (Dec. 2004
ed.)). The complaint further notes that, “[bJecause TOTAL cannot analyze data that is not
available to it, certain loans are not eligidor an AUS approval and must be manually
underwritten.” _Id.  66. A manual downgrade braes necessary if “additional information, not
considered in the AUS decision, affects the ovaraurability or eligibility of a mortgage
otherwise rated as an accept or approw.”y 66 (quoting FHA TOTAL Mortgage Scorecard
User Guide, ch. 2 (Dec. 2004 ed.)).

The two examples in the complaint regardiad flags were underwritten using an AUS.
See Compl. 111 173(a), 174(a). Thus, Quicken’sfaation as to those examples related to the
integrity of the data. Id. 1 64, 88, 200.

The first example involved a borrower who wasting the subject property at the time
the mortgage loan closed. 1d1%3(e). According to the complaint, “[tjransactions that are sales
from a landlord to a tenant are limited to 85%rido-value unless there is written evidence that
the borrower has been renting the property fittwn landlord for the six months immediately
predating the sale.” Idciting HUD Handbook 4155.1, REV-5, Ch.81A). Although the loan
for this example had a 95.40% lemvalue ratio, there was “naritten documentation that the
borrower had been renting the subject propertyafioleast six months.”_Id. The complaint
alleges that Quicken “did not ensure thag thformation it entered into the AUS to obtain
approval had integrity,” id.  173(b), because thedyer was ineligible for the loan absent the

written documentation, see id.1¥3(e). Quicken’s certification that the data entered into

33



TOTAL had integrity despite hawg incomplete information plaibly states a claim under the
False Claims Act.

For the second example, the complaint alleges that Quicken “allowed the AUS to rely on
inaccurate and incomplete ddtdecause the AUS system did not consider the borrower’s
monthly payment for a secondary mortgage “wlwalculating the borrowes debt to income
ratio and it was not listed on tifieal Uniform Residential Loan gplication.” Compl. I 174(e).
According to the Government, condition 22 on #&idS certificate required Quicken to “verify
the monthly payment amount when a debt or alblan was revealed that was not listed on the
loan application and/or credit report that was not considered by the AUS, and resubmit the loan
with the borrower’s complete and accurate rmbntlebts entered.”_Id. The complaint alleges
that Quicken failed to resubmit the loan with true and accurate monthly debts amounts. 1d. A
claim for insurance was filed after the bamey became delinquent, which HUD paid in the
amount of $124,723.83._1d. T 174(f).

The second example also states a plausibien under the False Claims Act. Although
the underwriter was not gaired to certify that he or shpersonally reviewed the credit
application when the TOTAL program initially detgined that the application represented an
acceptable risk, 24 C.F.R. § 203.255(b)(5), ltloerower’s monthly payment for a secondary
mortgage, revealed in a credit report, reggirQuicken to verify the payment amount and
resubmit the loan to AUS with the completed accurate monthly debts entered, Compl. 19 64,
174(e), which Quicken failed to do. Furthemanual downgrade may also have been necessary
for this example, as the information likely affedtthe overall insuraliy or eligibility of a

mortgage not captured by data entered I@IAL. See FHA TOTA Mortgage Scorecard
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User Guide, ch. 2 (Dec. 2004 ed.). This exanhgle sufficient factualli@gations to plausibly
state a claim under the False Claims Act.

The Court grants the motion as to manipolatf data, but deniasas to red flags.

3. Materiality

For each individual mortgage loan approvedR6lA insurance, the lender must make a
“loan-level” certification thathe mortgage compliewith HUD rules and is eligible for FHA
insurance under the DEL program. Compl. Y &Vithout this certificéion, the lender cannot
endorse the particular loan fBHA insurance._Id. 1 90. Theo@ernment alleges that Quicken
misrepresented its compliance with HUD requirataeby certifying that the subject loans were
eligible for FHA insurance when, in fact, they were not.

To be actionable under the False Claims Acmisrepresentatioof compliance with a
statutory, regulatory, orontractual requirement must be makto the Government’s payment

decision. Universal Health Servs., Inc. v. Uditetates ex rel. Escobar, 136 S. Ct. 1989, 2002

(2016) (“Escobar I"). The Act defines “maif to mean “having a natural tendency to
influence, or be capable of influencing, the pawyitror receipt of monegr property.” 31 U.S.C.

§ 3729(b)(4). Importantly, liability for failing tdisclose violations of a legal requirement does
not turn upon whether the requirement is expyedskignated as a condition of payment — i.e.,
liability is neither limited to claims of misregsentation about express conditions of payment,
nor is liability automatically material because tlequirement is expressly labeled a condition of
payment. _Escobar I, 136 S. Ct. at 2001. Batkvhat matters is “whether the defendant
knowingly violated a requirement that the defartdenows is material to the Government'’s

payment decision.”_ld. at 1996ee also id. at 2002.
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A unanimous Supreme Court emphasized iroBac | that the materiality requirement is
“rigorous” and “demanding.”_Id. at 2002-2003. Derlmto provide any somf bright-line test
for materiality, the Supreme Court endorsed a nimiestic approach, noting that “materiality
cannot rest on ‘a singl&act or occurrence as always deteative.” 1d. at 2001 (quoting

Matrixx Initiatives, Inc. v. Siracusano, 563 U&7, 39 (2011)); see also United States ex rel.

Escobar v. Universal Health Servs., Inc., 842dFL03, 109 (1st Cir. 2016)_(“Escobar II") (“The

language that the Supreme Court used in Escippanakes clear that courts are to conduct a
holistic approach to determining materialitydonnection with a paymeiwecision, with no one
factor being necessariljispositive.”).

In viewing the allegations in the complainttive light most favorable to the Government,
the Court concludes that th@jausibly allege that Quickeknew that its noncompliance with
FHA'’s certification requirement was materialthe Government’s payment decision.

Importantly, the certification requirement is moaterial simply because the Government
has the ability to refuse payment or sdekemnification from Quicken for the alleged
violations. And the Court recogmes that many of the guideposti$ered by the Supreme Court
in Escobar | are absent in this case. Fataince, the Government does not contend that the
certification with underwriting requirements is express condition of payment, which would be
relevant for determining whether or not it was mate Nor is there angllegation that Quicken
knew that the Government consistently refuseday claims in the mineun of cases based on
noncompliance with the certification requiremehtowever, there is also no evidence to suggest
that HUD paid the claims at issue in this cdsspite actual knowledge of the violations.

Although the Government states in its resgohsgef that it has pursued claims against

other lenders who engaged in 8anconduct,_see PI. Br. at 25 &7, it provides no citation to
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any allegation in the complaint support its assertion. Nor does the Government argue that this
Court should look beyond the comipiiato these cases, where thengaint itself fails to contain
sufficient allegations. But even if these cademonstrate that the Government has gone after
other lenders, thereby suggestithat the certifican requirement might be material, the
complaint does not allege that Quicken knew of this fact.

The Government argues that the complaiftigantly pleaded materiality because “the
false statements about compliance with FHA resuents were capable of influencing agency
action,” and that FHA “would not have endaisthe loans for FHA mortgage insurance had
FHA known” of the noncompliance. PI. Bat 24 (citing Compl. {1 90-92).

Upon review, the allegations in the comptasapport an inference that FHA would not
have insured the partitar loans at issue ithis case had it known of Quicken’s alleged
noncompliance with underwriting requirements. See Compl. 190 (“Absent the applicable
certification for an individual loan . . . the [DEtannot endorse that loan for FHA insurance.”);

id. 1 91 (“The certifications are tidal to HUD's ability to ensure that only qualified and eligible

loans are endorsed for HUD insurance. The ceatibos are essentialrfa claim on a loan to

be submitted for FHA insurance. And the certifications are needed to protect HUD and the FHA
insurance fund from undue risk@loss.”); id. 1 92 (“Without th@srequirements being met, the
lender could not endorse the loan for FHA insurance. It is only because a lender endorses a loan
for FHA insurance that the holdef the mortgage is able to submit a claim to HUD for any

losses.”).
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Further, these allegations sufficiently allegeat a lender’'s certification with FHA
underwriting requirements is not “minor or insubstanttélgs they go to the essence of the
bargain between HUD and QuickeAlthough originally bured in a parenthetal in a footnote
of Escobar I, the First Circuit has seemingly ingousome signification to the statement that, if
the information at issue goes to the “very essearidbe bargain,” then it is more likely to be
material. _Escobar II, 842 F.3d B10 (quoting Escobar I, 136 6t. at 2003 n.5_(quoting Junius

Constr. Co. v. Cohen, 178 N.E. 672, 674 (N.Y. 1931))).

Here, the existence of a lender’s certificatiof-HA requirements is a prerequisite to the
endorsement of FHA insurance. Absent the foeation, the mortgage loawould be ineligible

for FHA insurance in the first place. See Conf{§1.90-92; see also United States v. Americus

Mortg. Corp., No. 4:12-cv-02676, 2014 WL 42742@9}11 (S.D. Tex. Aug. 29, 2014). These
allegations plausibly assert that the certificatiegquirement is material, as it is neither minor nor
insubstantial; rather, the certification requiremgoes to the essence of the bargain. Escobar I,

136 S. Ct. at 2003; Escobar I, 842 F.3d at 110.

The Government argues that the complaintdias sufficiently pled that “Quicken and
its officials knew that its originain and underwriting violations wematerial.” PI. Br. at 27.
According to the Government, the complaint “is ifth emails and statements that reveal in no

uncertain terms Quicken’s knowledge that HUD would not permit a loan to be endorsed for

10 The Government argues in its responsefhifiat noncompliance with the certification
requirement is not “minor or insubstantiadause Quicken’s violations “were widespread and
systemic,” noting that “61 peeat of mortgages reviewed peronth during the relevant time
period contained what Quicken termed ‘unacdapteor ‘major’ underwriting defects.” PI. Br.
at 25 (quoting Compl. 1 190). Thassertion misconstrues the frar and insubstantial” inquiry
of Escobar I, which asks whether the noncbamge with the requirement itself (i.e.,
certification with underwriting requirements) minor or insubstantial. The Government’'s
assertion that there were numeradslations of this type doesot equate to the requirement
itself being material to the @&ernment’s payment decision.
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mortgage insurance had it known” of the viadas. 1d. The Government claims that these
emails “reflect activeeontemplation by upper level managemgrat Quicken’s violations were
material[.]” Id. The Court agrees.

In addition to finding that the complaint sufficiently alleges that the certification
requirement was material, the Court concludest the complaint sufficiently alleges that
Quicken knew that the certiition requirement was materialSee Compl. 1 121, 135-136,
146-147, 175-176.

The Court denies this portion Quicken’s motion to dismiss.

4. Causation for Damages
The False Claims Act imposes two types ofldiability — liability for a civil penalty,

and liability for the Government’s actual damagémited States ex rel. Fago v. M & M Mortg.

Corp., 518 F. Supp. 2d 108, 120 (D.D.C. 2007). dvedng statutory civil penalties does not
require proof that the allegedida claim or statement caused the government any damages. Id.
Recovering actual damages, however, requires pnabthe defendant caused the government to
pay claims “because of’ the alleged false claamstatement. 1d.31 U.S.C. 8§ 3729(a)(1).
Accordingly, Quicken’s argument that the Governirigas failed to sufficiently allege causation
is limited to the Government’s request for actd@anages; it does noply to the Government’s
request for a civil penalty.

The standard for proving causation for dansage a False Claims Act action is not
uniformly applied among the courts. See WEHsgo, 972 F. Supp. 2d 625-626. The Seventh

Circuit has adopted a less restrictive approémh proving actual damages, such that the

11 proximate causation has also been appliagbtermine whether a defendant “caused” a false
claim to be presented, see, e.qg., United Steta®l. Sikkenga v. Regence Bluecross Blueshield
of Utah, 472 F.3d 702, 714 & 715 n.17 (10th @B06), but Quicken has limited its proximate-
causation argument to damages only.
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Government need only demonstrate that it “would not have guaranteed the loan ‘but for’ the

false statement.”__United States v. FiNst'| Bank of Cicero, 957.2d 1362, 1374 (7th Cir.

1992). The Third, Fifth, and D.C. Circuits \eaadopted a narrower “proximate causation”

standard. _Fago, 518 F. Supp. 2d at 120 (citimgted States ex rel. Schwedt v. Planning

Research Corp., 59 F.3d 196, 200 (D.C. Cir. 1995); United States v. Miller, 645 F.2d 473, 475-

476 (5th Cir. 1981); United States v. Hibbs, 568 F.2d 347, 351 (3d Cir. 1977)). Under this

approach, the plaintiff is required “to show thhe specific misrepresentations made to [the
government] in this case were the direct armkijpnate cause of [the government’s] losses, and
not merely the ‘but for cause tiose losses.” Id. at 122.

It appears as though the Sixth Circuit hexsdorsed (at least phcitly) the latter

proximate causation standard for damages utiteralse Claims Act._ See United States v.

United Techs. Corp., 782 F.3d 718, 728 (6th @015) (“[D]Jamages under the False Claims

Act” “requires proof of . . . caation . . ..” (citing Schwedb9 F.3d at 200)); accord Roby, 79 F.
Supp. 2d at 892 (damages in a False Claims Ae&t ‘tasst be determined by the application of
proximate cause”). Thus, the Government mabége that Quicken’s actions were the
proximate cause of the actual damages sustained.

Some courts have imputed a rather highdbarfor proving proximate cause, suggesting
that the defendant “should be liable only for thdamages that arise because of the falsity of the
claim, i.e., only for those damages that wbuiot have come about if the defendant’s
misrepresentation had been true.” SchwedtF3 at 200 (emphasis in original). In other
words, “if the subject matter of the alleged misesgntation is unrelatdd the ultimate reason
for the borrower’'s default (anthe claim against HUD that flavfrom that default),” the

Government cannot recover any dges _Fago, 518 F. Supp. 2d at 122.
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Along these lines, Quicken argues that, insefalny alleged misstatement relates to a
borrower’s ability to repay the loan, a Falsai@is Act complaint involving FHA loans “must
allege facts to show that the loan default did actually result fronma cause unrelated to the
alleged misstatement.” Def. Br. at 29 ifugt Hibbs, 568 F.2d at 351; Fago, 518 F. Supp. 2d at
122); see also id. (“[T]he Complaint does not alldust, had the paystub been more recent, the
loan would not have defaulted anyway becanfsa job layoff, divorce, poor health, changed
economic circumstances, or a lilee in house prices.”). In sponse, the Government argues
that proximate cause turns on “foreseeabilityhich may be satisfied “when the alleged
violations are material to HUB’ determination that the morggm applicant met the financial
requirements to qualify for FHA-insured mortgagasterial to the determination of whether the
borrower had a sufficient personatdincial stake in the property to have the proper incentive to
avoid default, or material to the collateral secgrihe loan.” Pl. Br. at 29 (citing United States
v. Spicer, 57 F.3d 1152, 1159 (D.C. Cir. 1995))The Court believes that Quicken’s
interpretation strays too far from traditionalogimate cause analysis, as foreseeability is the
appropriate benchmark for ajjations of proximate cause.

It has traditionally been understood that proximate cause turns “ultimately on

foreseeability.” Dan B. Dobbet al., The Law of Tort§ 413 n.2 (2d ed.); see also Restatement

(Second) of Torts, § 548A (“A fraudulent misrepeatation is a legal aae of a pecuniary loss
resulting from action or inaction in reliance upbif, but only if, the loss might reasonably be
expected to result fromefreliance.”); id. 8 548A, cmta.& b (discussing foreseeability).

The use of foreseeability for proximate causeconsistent with its application to the
“causes to be presented” elemeha presentment claim under the False Claims Act._See United

States ex rel. Westenhoefer v. Jefferson, ROSupp. 3d 641, 681 (N.D. Miss. 2015) (applying
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proximate-cause standard for determining whetiherdefendant “causes” to be presented a false
claim, recognizing that, “[u]nder federal law an &l be deemed a proximate cause of a result
if the act is a substantial factin the sequence of respdrisi causation, and ithe result is
reasonably foreseeable or amaied as a natural consequeicSikkenga, 472 F.3d at 714 &
715 n.17 (recognizing the Third Circutuse of “traditional princigls of tort law to analyze
causation for damages under the [False Claint}’ And adopting proximate-cause standard for
“causes to be presented” analysis).

This foreseeability principle is also usedanalyzing fraud claims outside the context of

the False Claims Act, including federal securitwedations. _See, e.g., Ohio Pub. Emps. Ret.

Sys. v. Fed. Home Loan Mortg. Corp., 83@d-376, 384-385 (6th Ci2016) (in the securities

fraud context, “a misstatement or omission is thexpnate cause’ of an investment loss if the
risk that caused the loss was within the zoheisk concealed by the misrepresentations and

omissions alleged by a disappointed investor” (emphasis omitted)); In re Omnicom Grp., Inc.

Sec. Litig., 597 F.3d 501, 513 (2d Cir. 2010) (“A migexentation is the proximate cause of an
investment loss if the risk that caused the lss within the zone ofisk concealed by the
misrepresentations. . .. The zone of risklésermined by the purposes of the securities laws,
i.e., to make sure that buyers of securities gedtuiey think they are ¢feng. In this context,
therefore, recovery is limited to only the foreable losses for which the intent of the laws is

served by recovery.” (emphasis omitted))tv8ai v. ADVFN PLC, 50F. Supp. 3d 459, 473-474

(S.D.N.Y. 2014) (“The Second Circuit has repebteshalogized the carept of loss causation to
proximate cause, as loss causation requiras tthe damages suffered by a plaintiff be a
foreseeable consequence of any misrepresentatioraterial omission. A loss is foreseeable if

it is within the zone of risk concealed Hye misrepresentationsié omissions alleged by the
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disappointed investor. In other words, to bbsh loss causation, theraust be an allegation
that the misstatement or omission concealed gongefrom the market that, when disclosed,
negatively affected the value ofetlsecurity.” (emhasis omitted)).

Thus, to recover actual damages under tHeeF&@laims Act, the Court holds that the
complaint’s factual allegations must support denence that it was reasonably foreseeable that

the false claim would result in a default of tmertgage loan._ Cf. Taminello v. Father Ryan

High Sch., Inc., F. App’x __ 2017 WL 395106, at *6 (6th Cidan. 30, 2017) (holding that

plaintiff failed to plead factthat would support an inferenceatithe school had any knowledge
of the bullying situation to allege that the student’s suicide was foreseeable for proximate
causation). The Government hatss$eed that burden here.

As discussed at length supr@uicken’s practices resulted in the overvaluation of
property through its value-appeaprocess, as well as problems with a borrower’s income
resulting from either a management exceptiorfrom miscalculation. These allegations bear
directly on the borrower’s ability to repay thean, such that the borrower’'s default was a

reasonably foreseeable outcome. See United States v. Eghbal, 548 F.3d 1281, 1284 (9th Cir.

2008) (recognizing that other casirhave found that “false adements regarding the credit
worthiness of purchasers to afford housing dith the required causal connection” under the

“narrower proximate causation” approach (citidler, 645 F.2d at 475)); see also Spicer, 57

F.3d at 1159-1160 (where it was undisputed th&rdiant intentionally misrepresented buyer’s
financial qualifications in ater to induce HUD to approve mgage loan, and HUD suffered
significant losses when buyer defaulted, defendamigsepresentations were “more than a ‘but-
for cause; they proximatelgaused HUD’s losses”); Miller645 F.2d at 476 (holding that,

although “[flalse statements regarding residérgi@perty may not reamably be a cause for
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subsequent defaults of mortgagors, as was theinadibbs . . ., false statements regarding the
ability of purchasers to afford housing couldryevell be the major factor for subsequent
defaults,” and concluding that the Governméat “clearly alleged the necessary causation
factor” to avoid dismissal of coplaint). Therefore, drawing laleasonable inferences in the
Government’s favor, the Court concludes thaisiplausible that Quicken’s actions were the
proximate cause of the defaults.

Moreover, proximate cause, foreseeabilapd intervening causes are questions for the
jury, “unless the uncontroverted facts and inferencdse drawn from them make it so clear that
all reasonable persons mustreg on the proper outcome Tumminello, 2017 WL 395106, at

*6; Aetna Cas. & Sur. Co. v. Leahey Cor3a., 219 F.3d 519, 543 (6th Cir. 2000) (“In any case

where there is a question upon whieasonable minds might differ asthe foreseeability of a
particular risk or character ah intervening cause, the questiommne for submission to the jury
under proper instructions as to proximate causeA).this pleading stagy the allegations are
sufficient to support a plausibieference that a borrower’s defawas a reasonably foreseeable
outcome of Quicken’s actions.

The Court denies this portion Quicken’s motion to dismiss.

B. Federal Common-Law Claims for Breach of Fiduciary Duty and Negligence

1. Statute of Limitations

The Government’s federal common-law claims smbject to the statute of limitations set
forth in 28 U.S.C. § 2415. The statute prescréoasx-year limitations period for claims related
to express or implied contrac®3 U.S.C. § 2415(a), and a thngear limitations period for tort

actions for money damages, 28 U.S.C. § 2415()icken argues that the Government’s claims
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are untimely because they sound in tort and areesuty a three-year statute of limitations. Def.
Br. at 33.

Although there is no dpute between the parties that tBovernment’s negligence claim
IS subject to a three-year statute of limitatiooc@mpare Def. Br. at 33 (stating that claim is
governed by the three-year statute of limitations) with Pl. Br. 3dui@ag that 28 U.S.C.
§ 2416(c) extends the three-yassatute of limitations for the negligence claim), the Government
argues that its fiduciary duty chaisounds in contract, not todnd is governed by a six-year

statute of limitations. PIl. Brat 33 (citing_United States WReunion Mortg., Inc., No. C 13-

02340, 2013 WL 5944252, at *8 (N.D. Cal. Nov. 5, 2013)).

The Court agrees with Quicken that theawoteof-fiduciary-duty clan is subject to the
three-year statute of limitations in § 2485( See Wells Fargo, 972 F. Supp. 2d at 61Zhere
is case law holding that the six-year contracttations period should be utilized. E.g., Reunion
Mortg., 2013 WL 5944252, at *8 (holdinthat the six-year stawitof limitations applied to
breach of fiduciary duty claim because it was attd on defendants’ participation in the DEL
program). While a contract does form part af background of the claim, the gist of the claim
is a breach of duty that imdependent of the contract. Bk. at 32 (“Quicken’s duty did not

arise solely from a mortgage insurance contraat from its obligation as a trusted business

12n its response, the Government argues thabitsmon-law claim for @ach of fiduciary duty

is governed by federal common law, but, when dashis silent, this Court should look to “state
common law unless there is a reason to believe it is inconsistent with federal interests. PI. Br. at
31 n.11 (citing United States v. Applied Pharmé&onsultants, Inc., 182 F.3d 603, 606 (8th Cir.
1999)). Quicken does not appdarchallenge this contention, @stoo, applis state common
law for purposes of determining whether a fidugiduty has been plausibly alleged. See Def.
Br. at 30. The Court agrees ttetaite common law “may be usédt is not in conflict with
federal common law and does not frustrate spepblicy objectives offederal legislation,”
United States v. Schlesinger, 88 F. Supp42t, 440 (D. Md. 2000), and, under Michigan case
law, “a claim for breach of fiduary duty [is] a common law t&” Borock v. Comerica Bank-
Detroit, 938 F. Supp. 428, 430 (E.D. Mich. 1996) (emphasis added).
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partner and fiduciary that HUD w&osted to directly endorse migages for insurance without

any prior review by HUD.”); see also Comflfl 38-41, 96-97, 211-213. Therefore, the Court

concludes that both of the Government’s fedemmmon-law claims are subject to the three-
year statute of limitations.
Quicken bears the initial burden of demoasirg when the claims accrued and that the

statute of limitations has run. United $&tv. Carell, 681 F. Supp. 2d 874, 889 (M.D. Tenn.

2009); United States v. Kensington Hod@g. 90-5430, 1993 WL 21446, at *5 (E.D. Pa. Jan.

14, 1993). It has failed to do so in its motion to dismiss.
For purposes of § 2415(b), a cause of actiamded upon a tort “accrues when it first

could be sued upon by a plaintiff.”_Unitedafs v. Saint Louis Uw, No. 07-CV-0156, 2007

WL 4115807, at *5 (S.D. Ill. Novi6, 2007). Although Quicken statdst the conduct at issue
occurred between September 1, 2007 and DeeeSih 2011, see Def. Bat 33, Quicken does
not argue that the righof action actuallyaccrued in December 2011 in the sense that the
Government could have sued at that timer INs Quicken provided amgher date based on the
facts alleged in the complaint to suggest when the claims accrued.

Because Quicken has failed to establigtat the “allegations in the complaint
affirmatively show that the claim is time-badyé Stein, 821 F.3d at 786, the Court denies this
portion of Quicken’s motion to dismiss without prejudiée.

2. Plausibility of the Federal Common-Law Claims
Quicken first argues that the FHA program dat create a fiduciary relationship because

Quicken was subjected to “detailed rulesd aupervision,” and HUD'maintained extensive

13 The Government also argues thatfederal common-law clainee timely because 28 U.S.C.
§ 2416(c) “extends,” as opposed to “tolls,” tivaitations period, and Qcken did not bear its
burden of proving that the period has run.. Bt. at 34. Because Quicken has failed to
demonstrate when those claims accrued, thetCefnains from addressing this argument.
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oversight of Quicken['s] FHA activities botthrough on-site auditeand HUD’s ability to
conduct post-endorsement review of any loan.”f. Be. at 30. Quicken also argues that the
existence of a contractual retaiship between it and HUD definttee duties thathe parties owe
each other, thereby precluding toraiohs except to the extent thhe source of any tort duty is
independent of the contractd.lat 31. According to Quickethere was a contract for every
loan, which included the provisions of thélA& program regulationsand those regulations
governed the parties’ relationship as to eadn/oincluding the underwriter’'s duties. Id.
Quicken argues that the negligence claim sityildails because the parties’ contractual
relationship entirely defines @@ken’s duties._ld. at 32

In response, the Government states thattimeplaint “specifically alleges facts showing
that [ ] Quicken had a duty to act as a fiduciarytsnrole as then lendgrPl. Br. at 31 (citing
Compl. 11 38-41, 96-97), whichddnot arise solely from a mgdge insurance contract, but,
rather, from Quicken’s “obligation as a trustagsiness partner and fiduciary that HUD entrusted
to directly endorse mortgages for insurandthout any prior revéew by HUD,” id. at 32.

“Under Michigan law, a fiduciary relationship arises from the reposing of faith,
confidence, and trust and theliance of one upon the judgmeahd advice of another.”

Petroleum Enhancer, LLC v. Woodward, 690 F7/&F, 765 (6th Cir. 2012). The existence of

such a relationship places a duty on the fiduciamyatt for the benefit of the principal regarding
matters within the scope ofdhelationship.”_Id. at 766.
A fiduciary relationship may arise one of the following situations:
(1) when one person places trust in the faithful integrity of another,
who as a result gains superiority or influence over the first, (2)
when one person assumes cong&odl responsibility over another,

[or] (3) when one person has a ylub act for or give advice to
another on matters falling withthe scope of the relationship.
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Mike Vaughan Custom Sports, Inc. v. Piku,A5Supp. 3d 735, 753 (E.D. Mich. 2014). Courts

have traditionally recognized the following as fiduciary relationships: trustees to beneficiaries,

guardians to wards, attorneys to clients, anctats to patients._ See, e.g., Ford Motor Co. v.

Ghreiwati Auto, 945 F. Supp. 2d 851, 865 (E.D. Mich. 2013).

When a particular relationship falls outsiolethese well-defined examples, determining
whether it amounts to adiiciary relationship is question of fact._Id.Because there is no rule
in the Sixth Circuit that a particular relatitnig could never impose fiduciary obligations, the
Court must look to the actualelationship that existed beden the parties. _ Fremont

Reorganizing Corp. v. Duk&11 F. Supp. 2d 1323, 1345 (E.D. Mich. 2011); see also Muglia v.

Kaumagraph Corp., 64 F.3d 663, 1995 WL 492933, atcth Cir. 1995) (table) (“Except for

certain _per se fiduciary relationships . . duftiary relationships arise from the facts and
circumstances surrounding the relationship betwlenparties.”). Because “the inquiry as to

whether a fiduciary relationship exists is fact«fie, a claim alleging the existence and breach

of fiduciary duties is generally nstibject to dismissal under Rule 12(b)(6).” Ajuba Int’l, L.L.C.
v. Saharia, 871 F. Supp. 2d 671, 688 (E.D. M2B12). This is because a finding that a
fiduciary relationship existed between the parties often “requires an examination into a fully

developed record beyond simply the languagthefparties’ agreement.” _McGregor v. Hunting

Specialized Coating, Inc., No. 04-73547, 2005 WA45676, at *3 (E.D. Mich. June 3, 2005).

While other courts have helthat a fiduciary relationspi may plausibly exist under
substantially similacircumstances, e.qg., Wells Fargo, 92Supp. 2d at 632-633, this Court
concludes that further factual development is ireguto better understaritie specifics of how
the mortgage underwriting process actually worksly then can this Court properly assess the

degree to which trust is a sifjpant component of the parse relationship. The factual
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development will also assist the Court in defering what standard of care Quicken may have
owed the Government regarding the negligencengland whether the standard is distinct from
any duties owed under the insurance contracts.

The Court denies this portion Quicken’s motion without prejudicé.

3. Comprehensive Remedial Scheme

Quicken claims that FHA's remedial sche, which affords a remedy to HUD in the
form of indemnification if “the mortgagee knew should have known of a serious and material
violation of FHA origination requirements,” sufficiently comprehensive to preclude federal
common-law claims for breach @tluciary duty and negligenceSee Def. Br. at 32 (citing 24
C.F.R. § 203.255(g)(3); 12.S.C. § 1715z-21(c)).

In response, the Government claims that #luthority to pursue indemnification under
the FHA did not exist at the time Quicken endorsednttortgages at issue in this case. PI. Br. at
32 (citing 77 Fed. Reg. 3598, 3605 (Jan. 25, 2012)dfiley an effective date of February 24,
2012 for 24 C.F.R. 8§ 203.255(g))). The Governmeemther claims that Quicken failed to
provide legal authority that requires the Government to elect a programmatic administrative

remedy, as opposed to a common-law claim. Te Government also notes that other courts

14 Quicken argues that the common-law claims should also be dismissed because the complaint
does not allege sufficient facts to establisbxpnate cause. Def. Br. at 32. According to
Quicken, “[b]ecause the Complaint fails to allefgets to establish proximate cause [for the
False Claims Act claims], thegeommon-law] claims fail for tis reason too.” _Id. Without
knowing whether a duty existed between the pafbieyond that imposed by their contract, the
Court is unable to determine whet a breach of that duty proxately caused the Government’s

harm.
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have allowed common-law claims for breach dfutiiary duty to proceed. Id. at 32-33 (citing
Wells Fargo, 972 F. Supp. 2d at 632-653).

In its reply brief, Quickerargues that HUD’s indemnificatn authority is not a recent
development, but, rather, “HUD gtitat authority in 1996,” and it “has used it since 2005.” Def.
Reply at 10 (Dkt. 20) (cmig 12 U.S.C. § 1715z-21; Mortgag Letter 2005-06, EX2 to Def.
Reply (Dkt. 21-2)).

Resolving the timing of wheHUD received authority to s& indemnification, the Court
finds that such authority existed during the reféviame period at issue ithis case. Although
the provision for indemnificain in the Federal Regulationsee 24 C.F.R. § 203.255(g), may
have had an effective date of Febyud4, 2012, see 77 Fed. Reg. 3598-02, 2012 WL 194572
(Jan. 25, 2012), HUD had the statutory authiounder the National Busing Act to seek
indemnification from a mortgagee dating backat least Septdmer 1996, see generally 12
U.S.C. § 1715z-21 (noting an eftive date of September 26, 1996).

While it is undoubtedly true that “[tjhe comprehensive character of [a] remedial scheme

expressly fashioned by Congress strongly ewidenan intent not to authorize additional

15 There is no indication that the Wells Fargmt was called upon to address the same type of
argument raised in this case by Quicken — ngyrtéht the judiciary lsould not fashion a new
remedy that might upset carefuttgnsidered legislative programs.

16 12 U.S.C. §1715z-21(c)(1) (“If the Secrgtadetermines that a mortgage insured by a
mortgagee pursuant to delegation of autlowinder this section was not originated in
accordance with the requirements establishedhigy Secretary, and the Secretary pays an
insurance claim with respect to the mortgagigthin a reasonable period specified by the
Secretary, the Secretary may require the moetgagpproved under this section to indemnify the
Secretary for the loss.” (emphasis added)p U.S.C. 8§ 1715z-21(c)(2) (“If fraud or
misrepresentation was involved in connection with the origination, the Secretary may require the
mortgagee approved under this gatto indemnify the Secretary for the loss regardless of when
an insurance claim is paid(emphasis added)); see also mijagee Letter 2005-06 at 4-5
(“Mortgagee agrees to indemnify FHA under tenditions of Section 256(c) of the National
Housing Act.”).
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remedies,” such that federal judges sHoulot “amend these comprehensive enforcement

schemes by adding to them another [ ] remedyantitorized by Congress,” Nw. Airlines, Inc. v.

Transport Workers Union oAm., AFL-CIO, 451 U.S. 7793-94 (1981) (involving the Equal

Pay Act and Title VII}’ Quicken has provided no authority precedent that reached the same
conclusion regarding the FHA program.

Because there is an enforcement mechangvailable for the Government for the
particular matters at issue in this case — fgnseeking indemnification and bringing an action
under the False Claims Act — it may be thain@ress displaced or preempted a judicially
fashioned federal rule for the common-law claiasserted in the complaint. _See Conille v.

Sec'y of Hous. & Urban Dev., 840 F.2d 105, 111-X12t Cir. 1988) (where there is “no

comprehensive legislative scheme or enforcemegchanism addressing the particular matters
at issue,” a federal court is “compelled to fashion the applicable federal rule of decision”).
However, at this time, the Court determines that further factual development is required
regarding how administrative remedies operaterder to assess whether they properly support
the view that the Congress did not intend tovalcourt development of other remedies beyond
the administrative scheme and the False Claims Act.

The Court denies this portion Quicken’s motion without prejudice.

IV. CONCLUSION
For the reasons stated above, @ourt grants in part andrdes in part Quicken’s motion

to dismiss (Dkt. 15). Regarding the Governmenltzsms under the False Claims Act, the Court

17 See also Nw. Airlines, 451 U.S. at 97 (“Theesumption that a remedy was deliberately
omitted from a statute is strongest when Congress has enacted a comprehensive legislative
scheme including an integrated system of pilaces for enforcement. . .. The judiciary may

not, in the face of such comprehensive legigaschemes, fashion new remedies that might
upset carefully considerdegislative programs.”).
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grants the motion to dismiss insofar as ittedao any claims submitted before April 23, 2009,
and it grants the portion of the motion concegithe alleged practice of data manipulation.
Regarding the Government’s fedecommon-law claims, the Court denies the motion to dismiss

without prejudice. In all other spects, the motion is denied.

SO ORDERED.
Dated: March 9, 2017 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedState<District Judge
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