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UN)TED	STATES	D)STR)CT	COURT	EASTERN	D)STR)CT	OF	M)C()GAN	SOUT(ERN	D)V)S)ON		S(ARON	DEN)SE	JONES,		 Plaintiff,	 Case	No.	に:なは‐なねどはな‐cv		 (on.	Judge	Victoria	A.	Roberts	‐v‐	 U.S.	Magistrate	David	R.	Grand			PORTFOL)O	RECOVERY	ASSOC)ATES,	LLC,	WEBER	&	OLCESE,	PLC	and	PAUL	R.	M)S)EW)CZ,		 	 	 	 	 		Defendants.	_________________________________________________________________________/			
OPINION	AND	ORDER	GRANTING	MOTION	DEFAULT	JUDGMENT	

AGAINST	DEFENDANT	PAUL	R.	MISIEWICZ		This	 case	 is	 before	 the	 Court	 on	 the	motion	 of	 Sharon	 Jones	 ゅ╉Jones╊ょ,	 for	default	judgment	against	Paul	Misiewicz,	ゅ╉Misiewicz╊ょ.	ゅDoc.	32ょ		For	the	following	reasons,	Jones’	motion	is	GRANTED.	
I. 	APPROPRIATENESS	OF	DEFAULT	JUDGMENT	This	 action	 was	 brought	 November	 なは,	 にどなは.	 Jones	 filed	 an	 amended	complaint	ゅ╉Complaint╊ょ	on	December	にば,	にどなは.	ゅDoc.	12ょ	Misiewicz	was	served	with	the	summons	and	Complaint	on	January	なば,	にどなば	and	January	にね,	にどなば	by	the	U.	S.	Marshall	Service,	through	personal	service	and	U.	S.	mail,	respectively.	Misiewicz	did	not	answer	or	otherwise	defend	against	the	lawsuit.	On	September	ぱ,	にどなば,	the	Clerk	of	this	Court	entered	Entry	of	Default	against	Misiewicz.	
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Misiewicz	 is	 not	 a	minor,	 incompetent	 or	 engaged	 in	military	 service.	 The	motion	for	default	is	based	on	the	state	court	record,	allegations	in	the	Complaint	and	attached	exhibits	alleging	liability	of	Misiewicz	under	state	and	federal	statutes.		As	 a	 general	matter,	 default	 judgment	 is	 disfavored	 because	 of	 the	 ╉strong	preference	for	trials	on	the	merits.╊	Shepard	Claims	Serv.,	Inc.	v	William	Darah	&	Assoc.,	ばひは	F.にd	なひど,	なひぬ	ゅはth	Cir.	なひぱはょ.	Nonetheless,	it	is	well	established	that	a	╉district	court	has	the	authority	to	enter	default	judgments	for	failure…[to]	comply	with	rules	of	procedure╊.	Wahl	v	McIver,	ばばぬ	F.にd	ななはひ.	ななばね	ゅななth	Cir.	なひぱのょ.	The	court	rules	provide	that	where,	as	here,	a	defendant	fails	to	appear	or	otherwise	acknowledge	an	action	 for	 more	 than	 four	 months	 and	 clerk’s	 default	 entered,	 entry	 of	 default	judgment	is	appropriate.	╉While	 modern	 courts	 do	 not	 favor	 default	 judgments,	 they	 certainly	 are	appropriate	when	the	adversary	process	has	been	halted	because	of	an	essentially	unresponsive	party.╊	Flynn	v	Angelucci	Bros.	&	Sons,	 Inc.,	ねねぱ	F.Supp.にnd	なひぬ,	なひの	ゅD.D.C.	にどどはょゅquotation	omittedょ.	Misiewicz	has	been	unresponsive;	he	has	declined	to	appear	since	January.	With	 the	 Entry	 of	 Default,	 all	 Jones'	 well‐pleaded	 allegations	 are	 deemed	admitted	 by	 Misiewicz	 through	 his	 failure	 to	 plead	 or	 otherwise	 respond	 to	 the	complaint.	See,	Ford	Motor	Co.	v.	Cross,	ねねな	F.Supp.にd	ぱぬば,	ぱねは	ゅE.D.Mich.にどどはょ.		Jones	is	not	automatically	entitled	to	judgment	in	a	particular	amount.	)ndeed,	a	 default	 is	 not	 ╉an	 absolute	 confession	 by	 the	 defendant	 of	 his	 liability	 and	 the	plaintiff’s	right	to	recover,╊	but	instead	merely	is	╉admission	of	the	facts	cited	in	the	



3 
 

complaint,	 which	 by	 themselves	 may	 or	 may	 not	 be	 sufficient	 to	 establish	 a	defendant’s	liability.╊	Pitts	ex	rel.	Pitts	v.	Seneca	Sports,	Inc.,	ぬにな	F.Supp.にd	なぬのぬ,	なぬのば	ゅS.D.GA	にどどねょ.	Defendant’s	╉default	notwithstanding,	a	plaintiff	is	entitled	to	default	judgment	only	 if	 the	 complaint	 states	 a	 claim	 for	 relief.╊	Descent	v.	Kolitsidas,	 ぬひは	F.Supp.にd	なぬなの,	なぬなは	ゅM.D.Fla.	にどどのょ.	 )n	other	words,	 ╉a	default	 judgment	cannot	stand	on	a	complaint	that	fails	to	state	a	claim.╊	Chudasama	v.	Mazda	Motors	Corp.,	なにぬ	Fぬd	なぬのぬ,	なぬばど,	n.	ねな	ゅななth	Cir.	なひひばょ.	(owever,	 ╉[a]	 defaulting	 party	 is	 taken	 to	 have	 conceded	 the	 truth	 of	 the	factual	 allegations	 in	 the	 complaint	 as	 establishing	 the	 grounds	 for	 liability	 as	 to	which	damages	will	be	calculated.╊	Ortiz‐Gonzalez	v.	Fonovisa,	にばば	Fぬd	のひ,	はに‐はぬ	ゅなst	Cir.	にどどにょ	.	)n	light	of	these	principles,	the	Court	reviewed	the	state	court	record	and	is	satisfied	the	Complaint	here	sets	forth	viable	causes	of	action	against	Misiewicz	as	well	as	a	basis	for	recovery.	The	complaint	includes	the	following	specific	allegations:	ゅなょ	 Misdemeanor	 violation	 of	 MCL	 にのば.はひぱゅのょ,	 ゅはょ,	 and	 ゅひょ,	 alleges	Misiewicz	drove	 to	a	Detroit	 residence	 in	a	vehicle	bearing	 flashing,	oscillating,	or	rotating	lights,	which	Misiewicz	activated	to	attract	the	attention	of	someone	visible	to	him	through	a	window	of	the	residence.	Contrary	to	federal	and	State	of	Michigan	collection	 practices	 act	 laws,	 Misiewicz	 presented	 himself	 as	 a	 law	 enforcement	officer	to	the	person	in	that	home.	ゅにょ	 Misiewicz	 then	 delivered	 a	 civil	 complaint	 lawsuit	 to	 a	 person	 ‐	 not	Jones	‐	and	whom	he	knew	had	no	connection	to	the	alleged	debt	account	at	issue.	



4 
 

The	cover	page	to	the	ぬはth	District	Court	of	Detroit	complaint	he	handed	the	occupant	merely	 states	 it	 recommends	 the	 person	 to	 whom	 the	 attached	 paperwork	 was	directed	to	contact	Misiewicz	for	his	assistance	with	an	important	matter.	ゅぬょ	 The	top	portion	of	that	cover	page	bore	the	Great	Seal	of	the	State	of	Michigan.	 Misiewicz	 is	 not	 an	 agent	 of	 and	 has	 no	 professional,	 business	 or	employment	affiliation	with	the	State	of	Michigan.	Misiewicz	did	not	act	on	behalf	of	any	government	agency	at	any	relevant	point	in	time.		ゅねょ	 On	December	ぱ,	にどなの,	Misiewicz	filed	an	affidavit	of	personal	service	with	 the	 ぬはth	 District	 Court	 for	 City	 of	 Detroit,	 falsely	 swearing	 he	 served	 the	complaint	upon	Jones.	On	January	なな,	にどなは,	due	to	this	perjury	by	Misiewicz,	the	ぬはth	District	Court	entered	a	default	judgment	against	Jones.	On	August	ば,	にどなば,	the	ぬはth	District	Court	vacated	the	judgment	of	default	nunc	pro	tunc	and	dismissed	the	matter	with	prejudice.	These	 factual	 allegations	 appear	 adequate	 to	 state	 viable	 causes	 of	 action	under	the	Fair	Debt	Collection	Practices	Act	ゅ╉FDCPA╊ょ	and	consumer	protection	laws	of	the	State	of	Michigan.	Because	all	factual	allegations	in	the	Complaint	are	deemed	admitted,	the	Court	finds	that	Misiewicz	is	liable	for	damages	to	Jones.		
II.	 	JONES’	PROOF	OF	DAMAGES	Where	an	amount	of	damages	sought	is	a	sum	certain,	or	where	an	adequate	record	has	been	made	via	 affidavits	 and	documentary	evidence	 to	 show	statutory	damages,	no	evidentiary	hearing	is	required.	See,	e.g.,	Chudasama,	なにぬ	F.ぬd	at	なぬはね	n.	
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にば	ゅjudicial	determination	of	damages	is	unnecessary	where	claim	for	sum	certain	or	for	sum	that	can	by	computation	be	made	certainょ.	Ortiz‐Gonzalez,	supra,	にばば	F.ぬd	at	はぬ‐はね	ゅなst	Cir.	にどどにょ	ゅdistrict	court	did	not	abuse	discretion,	based	on	record	before	it,	in	declining	to	hold	hearing	before	awarding	statutory	damagesょ.	The	court	need	not	hold	a	hearing	to	make	an	independent	determination	of	the	sum	to	be	awarded;	it	may	rely	on	documentary	evidence.	United	States	v	Cabrera‐Diaz,	などは	F.Supp.にd	にぬね,	にねぬ	ゅD.P.R.	にどどどょ.	Adkins	v.	Teseo,	なぱど	F.Supp.にd	なの,	なば	ゅD.D.C.	にどどなょ.	Jones	has	sufficiently	proven	the	amount	of	damages	to	which	she	is	entitled;	the	 sum	 she	 seeks	 has	 evidentiary	 support:	 ゅなょ	 sworn	 documents	 attesting	 to	Misiewicz’s	conduct;	ゅにょ	pleadings	and	transcripts	from	Detroit's	ぬはth	District	Court;	and	ゅぬょ	written	assertions	by	Jones	concerning	the	extent	of	her	damages.		The	 Court	 concludes	 that	 the	 amount	 and	 character	 of	 damages	 for	which	Misiewicz	is	liable	is	as	follows.	Under	 the	 FDCPA,	 Misiewicz’s	 conduct	 constitutes,	 at	 a	 minimum,	 a	 ╉false	representation	or	deceptive	means	to	collect	or	attempt	to	collect	any	debt.╊	なの	U.S.C.	§	 なはひにeゅなどょ.	 なの	 USC	 なはひにe	 prohibits	 any	 false,	 deceptive	 or	 misleading	representations	or	means	in	connection	with	the	collection	of	a	debt.	Similarly,	 Michigan	 Consumer	 Collection	 Practices	 Act	 ゅ╉MCCPA╊ょ,	 MCL	ねねの.にのにゅaょ,	 prohibits	 communicating	 with	 a	 debtor	 in	 a	 misleading	 or	 deceptive	manner.	 MCL	 ねねの.にのにゅbょ	 prohibits	 use	 of	 deceptive	 forms	 or	 instruments.	 MCL	ねねの.にのにゅeょ,	 ゅfょ	 and	 ゅgょ	 prohibit	 ゅなょ	 making	 inaccurate,	 misleading,	 untrue,	 or	deceptive	statements	or	claims	in	communicating	to	collect	a	debt,	or	concealing	or	
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not	revealing	the	purpose	of	a	communication	when	 it	 is	made	 in	connection	with	collecting	a	debt;	ゅにょ	communications	misrepresenting	the	status	of	legal	action	being	taken	and	the	legal	rights	of	the	creditor	or	debtor;	and	ゅぬょ	communications	without	accurately	disclosing	one’s	identity.	These	statutes	provide	all	provide	for	statutory	and	actual	damages,	and	for	expenses	that	include	investigative	costs	and	infliction	of	emotional	distress.	Actual	damages	 under	 the	 FDCPA	 include	 emotional	 damages,	 such	 as	 those	 caused	 by	extreme,	outrageous	conduct	causing	intentional	infliction	of	emotional	distress.		╉A	court	 may	 also	 award	 damages	 for	 emotional	 distress	 based	 on	 the	 plaintiff's	subjective	testimony	where	a	plaintiff	was	the	victim	of	╉egregious	conduct╊	or	where	the	╉circumstances	make	it	obvious	that	a	reasonable	person	would	suffer	significant	emotional	harm.╊	Dawson	v.	Wash.	Mut.	Bank.	F.A.,	ぬひど	F.ぬd	ななぬひ,	ななねひ‐のど	ゅひth	Cir.	にどどねょ	 Although	there	appears	to	be	no	Sixth	Circuit	authority	on	this	issue,	courts	in	this	 circuit	have	allow	recovery	 for	emotional	distress	damages	under	 the	FDCPA.	
Davis	 v.	 Creditors	 Interchange	 Receivable	 Mgmt.,	 LLC,	 のぱの	 F.Supp.にd.	 ひはぱ,	 ひばな	ゅN.D.Ohio	にどどぱょ.	These	damages	are	included	within	actual	damages	allowable	under	§	 なはひにkゅaょゅなょ,	which	was	 intended	 to	 include	 ╉damages	 for	 personal	 humiliation,	embarrassment,	 mental	 anguish,	 or	 emotional	 distress	 ...╊	 )d	 .	 ゅquoting	 Staff	Commentary	 on	 the	 Fair	Debt	 Collection	 Practices	 Act,	 のぬ	 Fed.Reg.	 のどどひば,	 のどなどひ	ゅDec.	なぬ,	なひぱぱょ	ゅSection	ぱなぬ–Civil	Liabilityょ.	)n	assessing	damages	 for	emotional	distress	 in	connection	with	 the	FDCPA,	
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courts	 consider	 ╉the	 frequency	 and	 persistence	 of	 noncompliance	 by	 the	 debt	collector,	 the	 nature	 of	 such	 noncompliance,	 and	 the	 extent	 to	 which	 such	noncompliance	was	intentional.╊	See	Villanueva	v.	Account	Discovery	Systems,	LLC,	ばば	F.Supp.ぬd	などのぱ	ゅにどなのょ	citing	なの	U.S.C.	§	なはひにkゅbょゅなょ.	Swearing	a	false	oath	of	service	of	process	is	perjury.	Jones	pleads	that	as	a	direct	result	of	Misiewicz’s	conduct,	her	credit	score	plunged.	For	nearly	two	years,	Jones	 sought	 to	undo	 the	harm	caused	by	his	unlawful	 conduct.	During	 these	 two	years,	Jones	says	she	had	been	severely	injured	in	two	accidents,	which	reduced	her	income;	she	was	in	a	highly	litigious	divorce,	coping	with	the	recent	death	of	a	parent,	and	raising	two	children	alone	with	no	child	support	payments	from	the	father.	Jones	says	she	struggled	with	financial	challenges	that	would	have	been	far	less	dire	had	Misiewicz	 not	 destroyed	 her	 credit.	 Jones	 asserts	 Misiewicz	 exacerbated	 her	psychological	distress	during	this	time	period.	Where	 illegal	 conduct	 has	 a	 negative	 impact	 on	 a	 plaintiff’s	 emotional	 and	mental	state	and	personal	affairs,	and	the	violations	are	deemed	intentional,	courts	have	 awarded	 $な,どどど	 for	 each	 act	 causing	 emotional	 distress.	 Crider	 v.	 Pac.	
Acquisitions	&	Assocs.,	LLC,	にどなの	WL	ははぱひぬひな,	at	*は	ゅN.D.	Cal.	Nov.	ぬ,	にどなのょ.	Gordon	v.	

Enhanced	Acquisitions	LLC,	No.	なね‐なぬぱぬひ,	にどなの	WL	ばねにぬぱどひ,	at	*に	ゅE.D.	Mich.	Nov.	にぬ,	にどなのょ	ゅawarding	$ぬ,どどど	in	emotional	distress	damages	under	the	FDCPA	where	plaintiff	requested	$にの,どどど	because	plaintiff	had	not	╉submitted	any	medical	records	or	 other	 evidence	 corroborating	 the	 emotional	 distress	 alleged╊ょ;	 Hett	 v.	 Bryant	
Lafayette	&	Associates,	LLC,	No.	など‐CV‐なにねばひ,	にどなな	WL	ばねどねはど,	at	*ぬ	ゅE.D.	Mich.	Feb.	
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にね,	にどななょ	ゅawarding	$に,どどど	in	emotional	distress	damages	under	the	FDCPA	where	plaintiff	requested	$にど,どどど	because	plaintiff	had	not	╉presented	any	medical	records,	telephone	records,	witness	affidavits,	or	other	evidence	to	substantiate	his	claimed	damages╊ょ.		 The	court	calculates	Jones’	damages	as	follows:	ゅなょ	FDCPA	statutory	penalty	of	$な,どどど;	ゅにょ	MCCPA	statutory	penalty	of	$にのど;	ゅぬょ	actual	expenses	of	$な,ののば.ねぱ;	and	ゅねょ	emotional	distress	of	$ね,ぱのど,		based	upon	ゅaょ	State	of	Michigan	fines	applicable	for	the	violations	of	misdemeanor	laws	and	civil	infractions	that	Misiewicz	breached	ゅ$などど,	 $のどど,	 $にのどょ,	 plus	 ゅbょ	 $な,どどど,	 a	 sum	 sometimes	 assessed	 by	 courts	 in	 this	circuit	 under	 the	FDCPA	 for	 emotional	 distress	damages,	 for	 each	of	 four	discrete	egregious	acts	that	objectively	could	cause	a	person	psychological	distress.	Jones’	motion	for	default	judgment	is	GRANTED.	Defendant	Paul	R.	Misiewicz	is	liable	to	Plaintiff	Sharon	Denise	Jones	in	the	amount	of	$7,657.48,	plus	interest	

from	the	date	of	Default	Judgment	at	the	rate	of	2.902%.		The	Court	retains	jurisdiction	of	this	matter	as	may	be	necessary	to	effectuate	the	terms	of	this	default	judgment.	
IT	IS	ORDERED.	

 
 
 

/s/ Victoria A. Roberts (on.	Victoria	A.	Roberts	United	States	District	Court	Judge		Dated:		なな/ば/なば 


