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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RODNEY MAYBERRY,
Plaintiff,
Case No. 16-14063
V. HON. DENISE PAGE HOOD

CITY OF ANN ARBOR, MICHAEL
FECHIK, and MARK KELSO,

Defendants.
/

ORDER DENYING DEFENDANTS'’
MOTION TO DISMISS [#9]

l. INTRODUCTION

Plaintiff Rodney Mayberry filed thig2 U.S.C. § 1983 action on November 16,
2017, alleging that Defendts violated his constitutional rights when they
unreasonably seized him, searched his veharid ticketed him &dr falsely claiming
that he was driving on a suspended Igen Plaintiff amended his complaint on
January 6, 2017 (the “Complaint”). [Dkt. N&] On March 162107, Defendants filed
a Rule 12(c) Motion to Dismiss for Faituto State a Claim Upon Which Relief Can
be Granted (“Motion to Dismiss”). [DkiNo. 9] The Motion to Dismiss was fully
briefed, and the Court held a hearingasling the Motion to Dismiss on July 12,

2017.

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2016cv14063/315743/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2016cv14063/315743/17/
https://dockets.justia.com/

For the reasons that follow, the Court denies Defendants’ Motion to Dismiss.
.  BACKGROUND

On November 16, 2014, Defendants MiehFechik and Mark Kelso, both of
whom were City of Ann Awor (the “City”) police officers, made a traffic stop of
Plaintiff. When Plaintiff asked DefendaFechik why Plaintiff had been stopped,
Defendant Fechik stated that Plaintiff was stopped because Plaintiff's vehicle had
tinted windows. [Dkt. No. 3, 1 16] BPendant Kelso opened the back door of
Plaintiff's vehicle, without notice or consetd. at 1 17. When Plaintiff inquired why
Defendant Kelso did so, Defendant Kedsated that he was making sure nobody was
pointing a gun at himid. Defendant Kelso closed the back door after Plaintiff asked
him a second time what Defendant Kelso was ddohgat § 18. Defendant Kelso
then asked Plaintiff to roll down his back windol. Plaintiff complied with
Defendant Kelso’s requeshé rolled down the back windowd. at 1 19. Plaintiff
alleges the rolled down windognabled Defendant Kelsoltmk into Plaintiff's car.
Id.

At that point, Defendant Fechik asked Plaintiff's permission to search the
vehicle, but Plaintiff declined to give that conséatat § 20. Defendant Fechik then
told Plaintiff that Defendant Fechik diabt care if there was weed in the car, as

Defendant Fechik “was lookinigr weapons and hard drugs$d. at § 21. Plaintiff



again refused to give consent to search his veltlat  22. Defendants Kelso and
Fechik walked back to thgaolice vehicle and when theytoened to talk to Plaintiff,
they advised Plaintiff that hidriver license was suspended. at 1 23-24.
Defendant Fechik asked Plaintiff a thiime for permissioto search the cald. at

1 25. Plaintiff denied consent to searchdar for a third timeral stated that he did
nothing wrong because his license was not suspefaied.

After Plaintiff denied consent to searitie vehicle for a third time, Defendant
Fechik allegedly replied, “I tried tgive you a break and you wouldn’t cooperate”
before ordering Plaintiff tget out of the vehicldd. at 11 26-27. Plaintiff got out of
the vehicle, was malcuffed, and was seated on the groultd.at Y 28-29.
Defendants Fechik and Kelso then begaarching Plaintiff’'s vehicle based on
Plaintiff's allegedly suspended license. at  30. When a third City of Ann Arbor
police officer (Defendant John Doe) aed, Defendant Fedhadvised Defendant
Doe to continue searching the vehiclelelbefendant Fechik wrote the tickéd. at
1 37. When Plaintiff asked why a tow tkuegas there to takieis vehicle, Defendant
Kelso allegedly stated to Plaintiff, “you wantbe an asshole, | can be one to[t.”
at 1 38. After the search of Plaintifiighicle was complet@nd no contraband was

found) and Plaintiff's vehicle was towebDgefendant Fechik removed the handcuffs



from Plaintiff, handed Plaintiff the ticketnd told Plaintiff that he was lucky he did
not get arrestedd. at Y 40.

Plaintiff twice went to court regardirige ticket before thiicket was dismissed
because there was no record of Plaintiftense being suspended on November 16,
2014.1d. at § 42. Plaintiff filed a formal complaint with the City, wherein he: (1)
complained of Defendants Fechik’'s and K&sconduct at the time of his arrest; and
(2) sought reimbursement for the coatgl damages incurred in conjunction with
getting his car out of towing and damagebkitodashboard and othgarts of his car.

Id. at 7 43. Plaintiff waseimbursed for the tow cost, but he did not receive any
reimbursement for damage to his vehimteany information regarding discipline or
actions taken regarding Defendants Fechik and Kidsat § 44.

Plaintiffs seven-count Complaint includes the following claims: (1)
unreasonable search and seizure in viatadif the Fourth Amendment; (2) malicious
prosecution under the Fourth Amendment; (3) malicious prosecution under Michigan
law; (4) unlawful detentiomn violation of the Fourth Amendment; (5) intentional
infliction of emotional distress under bhigan law; (6) gross negligence under
Michigan law; and (7) &onell claim pursuant to Section 1983. The first six claims
are against Defendants Fechik, Kelso, and Doe, anddnell claim is against the

City.



. APPLICABLE LAW & ANALYSIS
A. Rule 12(c)

In deciding a motion brought pursuaniRale 12(c), the standard is the same
as that used in evaluating a nootibrought under Fed.Civ.P. 12(b)(8ke, e.g., Stein
v U.S. Bancorp, et. 22011 U.S. Dist. LEXIS 18357, at *9 (E.D. Mich. February 24,
2011). A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of the plaintiff's
complaint. The Court must accept all welkaded factual allegations as true and
review the complaint in the liginhost favorable to the plaintifiEidson v. Tennessee
Dep’t of Children’s Servs510 F.3d 631, 634 (6th Cir. 200K pttmyer v. Maas436
F.3d 684, 688 (6th Cir. 2006).

As a general rule, to survive a motitndismiss, the complaint must state
sufficient “facts to state a claim to relief thai is plausible on its face.Bell Atlantic
Corp.v. Twombl, 55CU.S 544 57((2007) The complaint must demonstrate more
than a sheer possibility thaetdefendant’s conduct was unlaw Id.ai556 Claims
compriser of “labels and conclusions, and a foraalrecitation of the elements of a
cause of action will not do.Id. at 555. Rathe“[a] claim has facial plausibility when
the plaintiff pleads factual content thallows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedAshcroft v. Igbal

556 U.S. 662, 678 (2009).



B.  Qualified Immunity

As recently stated by the Supreme Court:

The doctrine of qualified immunity shields officials from civil liability

so long as their conduct does not violate clearly established statutory

or constitutional rights of which a reasonable person would have

known. A clearly established rightase that is sufficiently clear that

every reasonable official would have understood that what he is doing

violates that right. We do not require a case directly on point, but

existing precedent must have placed the statutory or constitutional

guestion beyond debate. Put simply, qualified immunity protects all

but the plainly incompetent or those who knowingly violate the law.
Mullenix v. Lunal36 S. Ct. 305, 308 (2015) (citatis and quotation marks omitted).
Qualified immunity is a two-step proceSaucier v. Katzb33 U.S. 194 (2001). First,
the Court determines whether, based uperaibplicable law, the facts viewed in a
light most favorable to the plaintiff shavat a constitutionaliolation has occurred.
Second, the Court considers whether vtl@ation involved a clearly established
constitutional right of which aasonable person would have kno®aucier v. Katz,
supra; Sample v. Bailey409 F.3d 689 (6th Cir. 2005). Only if the undisputed facts,
or the evidence viewed in a light most faafole to the plaintiff, fail to establish a
prima facie violation of clear constitutiorlalv can this court find that the defendants
are entitled to qualified immunityfurner v. Scoftl19 F.3d 425, 428 (6th Cir. 1997).

Once a government official has raigee defense of qualified immunity, the

plaintiff “bears the ultimate burden of prawf show that the individual officers are



not entitled to qualified immunity Cockrell v. City of Cincinnatid68 F. App'x 491,
494 (6th Cir. 2012) (citation omitted). A plaintiff also must establish that each
individual defendant was “personally invotl’en the specific constitutional violation.
See Salehphour v. University of Tennestg@ F.3d 199, 206 (6th Cir. 1998knnett
v. Schroeder99 F. App'x 707, 712-13 (6th Cir. 2004) (unpublished) (“It is well-
settled that to state a cognizable Secli®83 claim, the plaintiff must allege some
personal involvement by the each of the named defendants”).
IV. ANALYSIS

Defendants contend they are entittedqualified immunity on all claims
because Plaintiff's allegatiortlo not amount to a violatn of a clearly established
constitutional right that is actionabprirsuant to 42 U.S.C. § 1983. Defendants’
argument is based on the premise that@efendants honestly, albeit erroneously,
believed that Plaintiff's license was sespled on November 18014, the day of the
traffic stop. Defendants argue that, in eaving the results of a “customary roadside
LEIN investigation,” they made a mis@akbecause Plaintiff had multiple license
suspensions prior to that date.

Defendants’ argument likely would entitieem to qualified immunity if there
was nothing more. But, for purposes of deRl2(c) motion, the Court must not rely

simply on Defendants’ stated beliefs abthé circumstances. The Court must look



to the allegations of Plaintiff's Corfgont, and Defendants’ arguments ignore
numerous allegations set forth in the CorglaMost significantly, Plaintiff alleges
that Defendants came up with the “drivingmsuspended license” charge only after
Plaintiff twice refused to consent to a seanthis car. Plaintiff ao alleges that, after
Defendants first falsely claimed that Plis driver license was suspended: (1)
Defendant Fechik stated, “I tried give you a break and you wouldn’t cooperate;”
and (2) Defendant Kelso said to Plaintfffpu want to be an asshole, | can be one
to[o]” (hereinafter, these two commenshall be referred tas “Defendants’
Comments”).
A. Roadside Detention - Counts | and IV

Defendants accurately note that Plaintiff does not plead that the basis for the
traffic stop (the tinted windows on his veld) was improper or that Defendants
lacked probable cause for stopping Plaintiehicle. Defendants state that Plaintiff
appears to be arguing that his “brief” roadside detention during the traffic
investigation was an “arrest” without probalslhuse. A roadside detention is lawful
so long as the officer has probable caudgetieve that the motorist has violated the
traffic laws.United States v. Burto834 F.3d 514, 516 (6th Cir. 2003) (“The Fourth
Amendment . . . permits an officer who lmsbable cause to believe that a traffic

violation is occurring to detain the autohile, regardless of the officer's subjective



motivation for the stop.”). Defendants’gament ignores that the Complaint is not
limited to, nor does it focus on, the detentadrPlaintiff's vehicle. The Complaint
centers on the fact that Defendants detailiaahtiff in handcuffs and confiscated his
vehicle.

Defendants argue that a “valid arrbased upon then-existing probable cause
is not vitiated if the suspect is later found innoce@tiss v. City of Kent867 F.2d
259, 262 (6th Cir. 1988Xinlin v. Kline, 749 F.3d 573, 578 (6th Cir. 2014). This
argument is inadequate because it fails ke tato account that the issue before the
Court is whether there was probable causartest Plaintiff. For the same reason,
Defendants are mistaken when they codtéhat the Court must consider only the
arresting officer’s subjective knowledge oétfacts at the time of the arrest, even if
it is later known that some of tlodficer’'s beliefs were mistakeKlein v. Long 275
F.3d 544, 549-50 (6th Cir. 200Brinegar v. United State838 U.S. 160, 175-76
(1949) (the probable cause standard alldmrsmistakes if they are objectively
reasonable under the circumstances).

The circumstances surrounding the asseiby Defendants Fechik and Kelso
that Plaintiff was driving on a suspendedts@ce create a genuine dispute of material
fact as to whether they had reason to belie or even believed — that Plaintiff's

license was suspended at the time ofstop. Specifically, Defendants’ Comments,



together with Plaintiff's refusal to consdnta search of his Wcle, create a genuine
dispute of material fact regarding Deflants Fechik’'s and Kelso’s motivation for
searching Plaintiff’'s vehicle, possibly undenmg their assertethonest belief” that
Plaintiff's license was suspended. Basedhose circumstances. a reasonable fact
finder could conclude that Defendant Fé&ciind Kelso made up that claim to form
a probable cause basis upon which they could justify ordering Plaintiff out of his
vehicle and conduct an inventory search efitbhicle — after Plaintiff repeatedly had
refused to allow a search of his vehicle.

Defendants contend, “A [police officeis entitled to qualified immunity’ on
a false arrest and false imprisonmentralaf he or she could reasonably (even if
erroneously) have believed thtae arrest was lawful, iight of clearly established
law and the information possessedhat time by the [police officer]." Kennedy v.
City of Vila Hills, 635 F.3d 210, 214 (6th Cir. 2011)efendants do not contemplate
or address the fact that Plaintiff's alléigas challenge that Defendants Fechik and
Kelso “could reasonably . . . have bebke that the arrest was lawful[Il. Plaintiff
pleads that no reasonable officer could Nasieeved that his license was suspended
because the LEIN investigation report refteotherwise. Plaintiff also pleads that

Defendants Fechik and Kelsgere motivated to search Plaintiff's car one way or

10



another, as evidenced by Defendants’ Comsnafter Plaintiff repeatedly refused to
consent to a search of his vehicle.

Defendants assert thepwmundment of the vehicle wésgal. Under existing
law, their argument is accurate — if the drilhas a suspended license (or, even if
Defendants in good faith believed tHaver had a suspended licensBge, e.g.,
United States v. Ballaydt32 F. App’x 553, 556-57 (6th Cir. 201 United States v.
Rose 1993 WL 539248, at **1, 3 (6 th Cir.d2. 29, 1993). For the reasons stated
above, this analysis only applies ifettfCourt accepts as true the assertion by
Defendants that Defendants Fechik antsBé&ad a good faith belief that Plaintiff's
license was suspended on November 16, 2014.

Defendants also suggest that they hadritpht to detain Plaintiff for a short
time for investigatory purposes because, utigke totality of the circumstances, they
had “reasonable suspicion”‘@ particularized and obj&ge basis for suspecting the
particular person [Plaintiff] . . . of crimal activity based on specific and articulable
facts.” Hoover v. Walsh682 F.3d 481, 494 (6th Cie012). “[T]he degree of
intrusion into the suspect’s personal ségymust be] reasonably related in scope to
the situation at hand3moak v. HaJl460 F.3d 768, 779 (6th Cir. 2006)puston v.
Clark Cty. Sheriff Deputy John Does 1154 F.3d 809, 814 (6i@ir. 1999) (if the

“length and manner” of the stop, includiagy force used, are not “reasonably related

11



to the basis for the initial intrusion,” theretBtop ripens into an arrest for which the
officers must show probable cause).

Defendants argue that Plaintiff's detemtinever ripened intan arrest, as the
detention was brief and onllgr the period of time necesyao impound the vehicle.
Defendants further state that Plaintiff wakeased from the scerf the traffic stop,
even though he _couldave been arrested, transported and fingerprinted. Again,
Defendants rely on their position that they, honestly and in good faith, believed
Plaintiff's license was suspended. Ircally, in making this argument, Defendants
identify one of the key allegations the Complaint that precludes a finding of
gualified immunity or demonstrates why their motion to dismiss must be denied.
Defendants states:

In Paragraph 49 of his Compig Plaintiff alleges that!Defendants

then made up a lie and falsely ¢tad that Plaintiff was driving on a

suspended license . . .”
[Dkt. No. 9, PgID 84]

Defendants suggest thaetGourt should discard Piiff's allegaions because
Plaintiff offers no facts to support this conclusory claim that Defendants deliberately
lied about Plaintiff's license being suspendBéfendants ignore that Plaintiff alleged

the following facts, each of which suppdits claim that Defendants deliberately lied

about the suspension of his license: (1) dfteincident, Plaintiff confirmed with the

12



Michigan Department of StaBureau of Branch Office 8Baces that his license was
not suspended when he was stopped on ibee 16, 2014 (Complaint at 1 24); (2)
on November 26, 2014, he obtained doeuatation from the Michigan Department
of State Bureau of Branch Office Saxe@s that his license was not suspentt&jt (3)
Defendant Fechik said to Plaintiff: tiied to give you a break and you wouldn’t
cooperate” and then ordere@iiff to get out of the vehicle (Complaint at Y 26-27);
and (4) Defendant Kelso stated to Plaintiyipu want to be amasshole, | can be one
to[o].” (Complaintat § 38).

Exhibit 1 to Defendants’ Motion to Digss further supports Plaintiff's claim
that Defendants deliberately lied aboutghepension of his license on November 16,
2014. In Exhibit 1 (the LEIN investigatiorport), the Court notes that immediately
below each of the four places thatethreport identifies a driver license
“SUSPENSION,” there is the followirtgrminology: “SUSP TERMINATED.” [Dkt.
No. 9-2, PgID 97] Contrary to Deafdants’ argument, the foregoing allegations
exhibit possible motivation of — and oveutts taken by — Defendes that establish

an intent to deceive Plaintiff about his license being suspended.

None of this takes into consideration that the Defendant officers presumably are trained
to be able to accurately read a LEIN investigation report so that citizens are not detained or
arrested in violation of their constitutional rights. Defendants’ contention that the officers’
“mistake was understandable in light of four prior instances of suspension and many convictions
..."is puzzling, in that it suggests that police officgiisuld be excused from having to be able
to read and understand the LEIN investigation reports.

13



As Defendants acknowledge, “those who knowingly violate the law” are not
afforded the protections of qualified immuniialley v. Briggs475 U.S. 335, 341
(1986). Plaintiff has alleged that Defendants’ Fechik and Kelso have knowingly
violated the law. The Court concludestiDefendants Fechik and Kelso are not
entitled to qualified immunity becaudéeir alleged conduct (fabricating that
Plaintiff's driver license was suspemewould violate a clearly established
constitutional right of which a reasable officer would have knowR.earson v.
Callahan 555 U.S. 223, 231 (2009). The Court denies the Motion to Dismiss with
respect to Counts | and IV.

B.  Malicious Prosecution - Counts Il and IlI

To establish a malicious proseauticlaim under the Fourth Amendment,
Plaintiff must show: (1) a criminal prosecution was initiated against him and
Defendants made, influenced, or participatethe decision to prosecute; (2) there
was a lack of probable cause for the proeny(3) as a consequence of the legal
proceeding, Plaintiff suffered a deprivatiof liberty, apart from the initial seizure;
and (4) the criminal proceeding sveesolved in Plaintiff's favoSykes v. Anderspn
625 F.3d 294, 308 (6th Cir. 2010).

Under Michigan law, to support a malicious prosecution claim, Plaintiff “must

show an absence of probable caasel he must show ‘malice Newman v. Twp. of

14



Hamburg 773 F.3d 769, 773 (6th Cir. 2014) (quotMgtthews v. Blue Cross & Blue
Shield of Mich.572 N.W.3d 603, 609-10 (Mich. 1998Malice requires “evidence
that the officer ‘knowingly swlore] to faésfacts ... without which there is no probable
cause.’ld. (quotingPayton v. City of Detrojt536 N.W.2d 233, 242 (Mich. 1995)).
It is more demanding than establishing mere recklessdegsy. Godaiy No.
1:16-CV-187, 2016 WL 7334837, at *5 (W.D. Mich. Dec. 19, 2016).

Under Michigan law, Defendants woudd entitled to governmental immunity

(@) The acts were undertaken duriihg course of employment and the
employee was acting, or reasonabllidded he was acting, within the
scope of his authority,

(b) The acts were undertaken in gdadh, or were not undertaken with
malice, and

(c) The acts were discretionary as opposed to ministerial.

Odom v. Wayne Cty482 Mich. 459, 480 (2008).

For the reasons stated above, the Court finds that Plaintiff has alleged that
Defendants Fechik and Kelso had malaed acted in bad faith because they
knowingly fabricated a traffic offense, eve to false facts and, absent those
falsifications, they lacked probable causdetain and ticket Platiff for driving with
a suspended license. The Galenies Defendants’ Motido Dismiss as it relates to

Plaintiff's malicious prosecution claims at Counts Il and Il of his Complaint.

C. Intentional Infliction of Emotional Distress - Count V

15



In Michigan, the elements of an inteonal infliction of emotional distress
claim are: (1) extreme or outrageous cond@jtintent or recklessness; (3) causation;
and (4) severe estional distressNVebster v. United Auto Workers, Loca) 324 F.3d
436, 442 (6th Cir. 2005). “In ruling on such aioh, it is initially for the trial court to
determine whether the defendant’s conduct reasonably may be regarded as so extreme
and outrageous as to permit recoverg.”

The Court finds that the allegedruct of DefendantBechik and Kelso
(fabricating a charge of driving on a sasgded license) may constitute extreme and
outrageous conduct that was intentiofla&cause the LEIN investigation report
indicated that Plaintiff's license was nstispended) and the cause of Plaintiff's
injuries (which included being detainedgurring unreimbursed costs, having to go
to court twice, and other indignities). & Average member of the community would
have a resentment against the Defendffinters that would lead such community
member to exclaim that the officers’ conduct was outragé®vgs v. LeGrow258
Mich.App. 175, 196 (2003). For the saneasons discussed with regard to the
malicious prosecution claim, governmental immunity does not bar Plaintiff's
intentional infliction of emotional distss claim. The Court denies the Motion to
Dismiss with respect to Count V.

D.  Gross Negligence - Count VI

16



Under Michigan law, an employee ofjavernmental agency is immune from
a tort sounding in negliger if: (a) the governmental agency was discharging a
governmental function; (b) the employee waating on behalf of the agency; (c) the
employee was acting (or believied was acting) in the scopghis authority; and (d)
the employee’s “conduct does not amoungrass negligence that is the proximate
cause of the injury or damage.” M.C.L. § 691.1407¢2¢ also Odonv60 N.W.2d
at 228 andcott v. City of Port HurgriNo. 15-11773, 2017 WL 877317, at *12 (E.D.
Mich. Mar. 6, 2017). Michigan’s governmi@l-immunity statute defines “gross
negligence” as “conduct so reckless as imalestrate a substantial lack of concern
for whether an injury results.” M.C.L. 8 691.1407(8).

In this case, Plaintiff has allegéuat intentionalvrongdoing by Defendants
Fechik and Kelso caused Plaintiff's injgsi. The Court cohades Plaintiff has
satisfied his burden of pleading thatf®edants engaged in conduct that amounts to
gross negligence (as Plaintiff has alleged they intentionally lied to create a basis
to detain him and search and confiscate his vehicle), and that their conduct was the
proximate cause of his injury and damagéke Court denies the Motion to Dismiss
Count VI.

E. Monell Claim - Count VII

17



A municipal defendant can only be subject to direct liability if it causes a
constitutional violation and Inan to the plaintiff becausé“implements or executes
a policy statement, ordinance, reguwati or decision officially adopted and
promulgated by” that body’s officerslonell v. New York City Dep’t of Social Servs.
436 U.S. 658, 690 (1978). “[I]t is when execution of a government’s policy or
custom, whether made by its lawmakers or by those whose edicts or acts may fairly
be said to represent official policy, infiscthe injury that the government as an entity
is responsible under Section 198@8l."at 694. A plaintiff cannot allege a viable claim
based solely on vicarious liability arespondeat superiorld. at 691. The
municipality’s policy (or absgce of one) must be a “mang force” in the deprivation
of the plaintiff's constitutional rightsand such policy must have arisen from
“deliberate indifference” to the rights of its citizebse v. Claiborne Cty., Tenri.03
F.3d 495, 508 (6th Cir. 1996).

In addition to policy or custom, theadequacy of police training may serve as
a basis for Section 1983 liability where the failure to train amounts to deliberate
indifference to the rights of personghwvhom the police come into contaClanton
v. Harris, 489 U.S. 378, 388 (1989). The question is “whether the training program
Is adequate; and if it is not, the questimmtomes whether such inadequate training

can justifiably be said to represent ‘city policyid. at 390.
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Defendants argue that Plaintiff does altege any wrongfutonduct regarding
the traffic stop, brief detention, or lwvele impoundment. Defendants suggest that
Plaintiff alleges that the City is constitomially liable because&City did not respond
to or resolve his formal written complaint aftee incident. (Citing Complaint at
90). Defendants contend that the allegatibias the City has a policy or custom of
“inadequately and improperly investigaigj] citizen complaints” are wrong and do
not give rise tavionell liability.

Plaintiff contends that his allegations are sufficient, specifically citing the
following language:

It could be inferred that it was tipelicy and/or custom of the CITY of

ANN ARBOR to inadequately and improperly investigate citizen

complaints of police misconduct, atltese acts were instead tolerated

by the CITY OF ANN ARBOR, including, but not limited to Plaintiff's

complaint concerning not receiving any meaningful correspondence

from the CITY OF ANN ARBOR after submitting a written complaint
directly to the CITY OF ANN ARBOR . ..
[Complaint at § 94] The Court notes tiad&intiff also alleged that the “past act or

acts of the final policymaker [the City] weaigirect and proximate cause of Plaintiff’s

damages and injuries complained of merey not effectively albeit [sic] ignoring

written complaint(s) made by Plaintiff and victims of police miscondesilting in

Constitutional violations committed by officers of the CITY OF ANN ARBOR due

19



to unaccountability, which could tend to a culture of lawlessness within the Ann Arbor
Police Department.ld. at § 91 (emphasis added).

At the pleading stage of this casee tGourt determines that Plaintiff has
sufficiently alleged &onell claim and denies Defendants’ Motion to Dismiss Count
VII of the Complaint.

IV. CONCLUSION

For the reasons stated above,

IT IS ORDERED thabefendants’ Motion to Dismiss [Dkt. No. 9]ENIED.

IT IS ORDERED.

S/Denise Page Hood

Denise Page Hood
Chief Judge, United States District Court

Dated: February 7, 2018

| hereby certify that a copy of the fg@ng document was served upon counsel of
record on February 7, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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