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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CATHERINE RUSSELL,

Plaintiff,
Case No. 16-14135
V. Honorable David M. Lawson

STATE OF MICHIGAN DEPARTMENT
OF HEALTH AND HUMAN SERVICES,
RENEE ADJORAN, RYAN CLEMONS,
CANDACE BAKER, and SUSAN COOK,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT AND DISMI SSING CASE WITH PREJUDICE

Plaintiff Catherine Russell, an African-American female, filed this action alleging that she
was denied a promotion by the Michigan Depemt of Health and Human Services (DHHS)
because of unlawful discrimination based on taee, sex, and age. DHHS and its employee
defendants contend that she was not selected &mong the five finalists because of her low
interview score. They say in their motion fonsuary judgment that the evidence presented so far
shows that a reasonable jury could not find that the defendants’ legitimate non-discriminatory reason
for not promoting the plaintiff was pretextualhe Court agrees. The tian will be granted and
the case dismissed.

l.

Russell is a current employee of DHHS. ®legan working there in 1990, serving as a

youth specialist at the Maxey Boys Trainingh8al. As a result of budget-related downsizing,

Russell transferred to the Washtenaw County DHHE®08. She initially served as an Assistance
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Payments Worker, level 10 (APW 10). APWs determine applicants’ eligibility for financial
assistance programs and maintain ongoing cases.

In 2011, Russell applied and interviewed f@ position of Lead APW, level 11 (Lead APW
11). Of the four classificatiorsf APWSs, level 11 is the highesEmployees functioning as “lead”
workers at this level are responsible for oeersg the work assignments of other APWs, and
training new employees while performing regular APW assignments considered to be of
significantly greater complexity than thosesmned to APW 10s. Russell was interviewed by a
three-person panel of APW supervisors and family independent managers, who asked her several
situational questions. She was promotethéoposition for a limited term on October 1, 2011 and
received positive performance reviews throughout her tenure as Lead APW 11.

On September 26, 2013, Russell received notice that effective October 14, 2013, her
appointment as Lead Worker would expire #rallimited-term position would be abolished. She
was informed that she would be assigned permanently to her previous APW 10 position. Her
reassignment corresponded to a pay decrease of $1.35 per hour. Russell testified that she
nevertheless continued to perform nearly all the duties of a Lead APW 11. The exception was
employee training. She was not compensated for the work she performed out of class.

In early 2015, Russell began inquiring aboutghssibility of returning to her position as
Lead APW 11. After apparentlgarning of a vacancy in Novemladrthat year, Russell expressed
interest in interviewing for the position. Defenti&enee Adorjan, the county director responsible
for filling vacancies, informed Russell that in orttebe considered for the position, she must apply
through their internal platform (“NeoGov”) when the position is posted. Adorjan also advised

Russell that although previous experience as a Lead APW 11 was helpful, it did not guarantee a



candidate’s hiring into the same position. wvember 16, 2015, Russell received notice that the
application for a Lead APW 11 position had bgested to NeoGov, and that the posting would
close on November 23, 2015. Russell immediaalymitted her application, which included her
transcripts, resume, and a cover letter. The egidin also asked for descriptions of a candidate’s
prior work history and experience as an APW.

Russell was invited to interview for the jt@m on December 4, 2015. The human resources
representative indicated to Russell that therinew would take place on December 11, 2015, and
that Russell would receive a follow-up email with detia the next several days. Russell received
an email roughly 24 hours before her interview désagithe interview’s format and instructing her
to bring three supervisory references. Theikenwed that the interview would include a written
exam, and that Russell would have time to review the situation-based questions before the oral
component. It explained that candidates wouleh@duated based on five competencies: managing
work, communication, adaptability, contributingtéam success, and building customer loyalty.

Similar to her previous experience interviewing for Lead APW 11 in 2011, Russell's
interview consisted of a three-person panelpesvisors and managers. One was defendant Ryan
Clemons, a White male, who was Russell’s supenrastire time and previously had given Russell
positive performance reviews. He also was famvligh a few of the other candidates interviewed
that day. Another, defendant Candace Baker, an African-American female, was a family
independence manager who had previously interacted with Russell. She testified that before the
interview she had reservations about Russell’spetsonal skills. The third interviewer, defendant
Susan Cook, a white female, was the acting prograanager at the DHHS and interacted with a

few of the candidates, including Russell, before the interview.



In addition to Russell, the panel interviewed four other candidates for the position:

1. Dolores Orozco, 41 year-old Hispanic female;
2. Robert Valdez, 53 year-old Hispanic male;

3. Mark McBride, 41 year-old white male; and

4. Lawrence Burr, 54 year-old white male.

Russell was 54 years old at the time of the interview.

The interview format matched the descriptRussell was given in the email from the day
before. Russell testified that after she completed the written examination, she was allowed
approximately ten minutes to review the questionse covered during the oral component of her

interview. The questions corresponded to the five competency areas on which the candidates would

be evaluated:

1. Managing WorkA case worker (who is your friend) brings you a case for
assistance, and after researching the case you suspect fraudulent activity. How do
you proceed with this discovery?

2. CommunicatiorGive us an example of a situation where you had a negative
interaction with a coworker/manager. How was it resolved?

3. AdaptabilityDescribe a time when you wergsgyned a rush project even though
you had other important priorities at that time. How did you feel and what was your
response?

4. Contributing to Team SucceBsll us about how you haveelped a peer, who[m]

you do not know very well, to become masrecessful as a result of your assistance
or coaching. What process did you use to assist them [sic]?

5. Building Customer Loyaltyell me about a time when your patience and diligence
with a co-worker helped them [sic] achieve a positive outcome.

The question sheet also included five closing questions:

1. Are you able to perform the essentidieliof the position, either with or without
a reasonable accommodation?

2. If you [sic] were to make a job offer would you accept?

3. Why should you be considered for this position?

4. Why do you think you would do well at this job?

5. Do you have any questions for us?



The panel’s evaluation of each candidate was documented separately on “behavioral based
assessment” sheets, which asked for numerical ratings for each competency on a 1-to-5 scale, and
included space for descriptions of the candidatshgths and weaknesses. The panel also was
required to recommend whether the candidate was “appointable” or “not appropriate for the
position.” At some point after the last interview, the panel transferred the individual scoring
information to a consolidated score sheet. Shatt listed the following scoring criteria, assigning
numerical values to each competency:

5 Exceptional (significantly exceeds key factors for successful job
performance)

Very Good (exceeds key factors for successful job performance)
Good (meets key factors for successful job performance)

Average (candidate does not meet behavioral experience)
Poor (disqualified for hire)

PN WPA

A candidate who did not receive an average score of 3 or more was ineligible for hire.

The consolidated score sheetmitted in evidence placBussell fourth among the five
candidates. She received an average scoBe while the top candidate, McBride, received an
average score of 3.6. Orozco and Valdez placsedand and third, respectively, and Burr received
the lowest average score of 2.6, thereby disguia¢jthim from hire. Russell received her highest
competency score of 4 in “Managing Work,” aredeived her lowest score of 2 in “Adaptability.”
McBride scored the same or higher than Russeal/ary competency area, receiving a score of 3
in Adaptability. The panel commented on Russétfitlividual assessment sheet that she possessed
“good technical skill and ability,” but noted “intemsenal interactions” as one of her weaknesses.
As for McBride, the panel believed he was “well spoken” and “does his job well,” but expressed
concern “about his interpersonal skills as weligidinteraction with coworkers.” The candidates’

actual responses to each question were not recorded.
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Despite her scores, Russell later described her interview as “excellent.” She believed she
communicated clearly. However, when asked how she felt during the interview, she stated that she
was stressed and unprepared. Russgplained it was difficult for heto obtain three professional
references on such short notice, and she ldanh¢he covered compatcies with little time to
prepare. She also stated that the day befoiateeview, she received word of a family tragedy that
“threw [her] off track.” As a reult of those circumstances, Russell testified that she did not prepare
examples ahead of time of how she met the different criteria.

On January 20, 2016, Russell learned that she was not selected for the Lead APW 11
position. At the time, she did nkbow who among the other foumziidates was selected. Russell
later found out that McBride had been recommended as the preferred candidate. The memo
recommending McBride for hire described his intewwperformance, noting that his average score
was 3.6 and that his highest scores were in the competency areas of Managing Work,
Communication, and Contributing to Team Succesdsdtnoted that his scores in Adaptability and
Building Customer Loyalty indicated that he rtiet key factors for successful job performance in
those areas. In addition to the summary of his interview scores, the memo recited the following
assessment of McBride:

Mr. McBride has demonstrated a great commitment to excellence in his work

maintaining a specialized caseload working with the refugee population in the

county. He has shown how he is able to establish and maintain partnerships as

evidenced by his participation in regular meetings with the local agency providing

direct services to the refugee population in the county. He has taken advantage of

leadership development opportunities and is a [sic] respected by both his first line

peers and managers. All references were completed and were positive.

The memo does not indicate who wrote it.



The parties dispute the factual basis fa tlefendants’ decision to recommend and hire
McBride over Russell. Russell testified that sHeelves her age, sex, and race were the only factors
considered in the selection process. She also believes that her interview responses reflected her
familiarity with the position for which she applieahd that because of her “experience, because of
[her] knowledge, because of the fwt [she] worked in the positi [her] scoring should have been
higher.” Despite admitting that she does not know how any of the other candidates’ interviews
went, Russell asserts that she was the most qualdietidate for the job, and the fact that McBride
was selected over her can only be explained byidis@tion, because he had less than five years
of experience working for the State.

Moreover, she points to several years of graneince reviews and contends that the scores
she received are not representative of her abilifRessell’s performance reports as a limited-term
Lead APW 11 cover the three of the areas ofipetency flagged in her interview — Managing
Work, Building Customer Loyalty, and Commuaation — but do not address Adaptability or
Contributing to Team Success. Russell receivedipe®valuations with respect to those three
competency areas. Although not covered by her earlier Lead APW 11 performance reports,
Adaptability apparently was included in Russegiésformance report for the January 1 to December
31, 2016 rating period while she served as an APW 10.

The defendants attest that Russell’'s scores were based solely on her responses to the
competency questions. Clemons testified thahtieeview panel was provided descriptions of “key
actions” they were looking for, and that criteria always was read to the applicant “in hopes of
receiving a more intact answettfe explained that the panel igjtered to score individuals based

on information presented in the interview itsaity. When asked why Russell received a score of



2 in Adaptability, Clemons testified that he did hatve any recollection of scoring her, but stated
that it would have been based solely upon heramese to the Adaptability question. He stated that
there was nothing in his previous experience astngervisor that would have predisposed him to
believe that Russell was not adaptive. He atptegned that any discussion of Russell’s perceived
weaknesses would have been based on her responses during the interview.

Clemons acknowledged that he previouslydiadn Russell favorable performance reviews
and considered her “a great employee.” He sthiscbased on his prior interactions with Russell,
he recalled feeling “kind of let down by the responses | had received because | had hoped that it
would be better. . .. | knew she was capablawth more.” He recalled that Russell’s responses
lacked specificity and did not indicate how, whergthe quality with which she would perform her
duties. Clemons stated that he did not share any additional information with the panel except his
proposed scores for Russell.

Baker’s testimony largely corroborates Clenisasmderstanding of what happened. She did
not recall why Russell received a low score for Adbpity, and explained she would have to see
how Russell answered that question to understdrydshe received a low score. Although Baker
admitted that before the interview she had reservations about Russell’s interpersonal skills, she
testified that she did not express her concerns dhssgell to the other panelists. She said that she
was unaware of Russell’'s performance reviews aedathe time of the interview. When asked
whom she would have selected for the position, Baker testified that Orozco was her top choice.

Cook testified that she had interacted WRiinssell previously and believed Russell to be a

good worker, but remembered Russell had “personality issues with certain people” and “was not the



most approachable person.” When asked howdberes were assigned to the candidates, Cook also
testified that the scores were based entirely on how the candidates interviewed.
Adorjan testified that she had final authority over which candidate was selected. Adorjan
apparently drafted the preferred candidate meznommending McBride for hire, and she said that
she did not rely on any independent knowledgReudsell or any candidates’ performance reviews
in making her decision. She also did not consideiosigy as a factor, but she kept in mind how the
position would require “working closely with coworkers in more of a teaching capacity than a
production of work capacity.” She recalled that she reviewed the consolidated interview score sheet,
the individual assessment sheets, and the reference check sheets. She stated that prior work record
was considered as part of the referenceslghmat it was “not specifically something that is
included in the interview process other than the person is usually speaking — answering the
guestions giving prior experience with regard to.thAtorjan explained that the competencies that
are part of the interview process are alsot ph the employee’s annual evaluation at that
classification, and that the scores assigned to each candidate were arrived at by consensus.
Russell filed a discrimination charge witte Equal Employment Opportunity Commission
(EEOC) on April 4, 2016. She told the EEOC tsta¢ applied for a position for which she was the
most qualified and second highest in seniority among the five candidates. She alleged that a less
gualified, younger, Caucasian male was selected over her, and that she was denied a promotion
because of her age, race, and sex. She includadative of her work histy with her complaint
in which she believed she documented all discriminatory actions taken against her, including

working out of class without compensation.



After she received her right-to-sue letter, Ruddetl a three-count complaint in this Court
against the DHHS alleging sex and race discriminatiaiolation of TitleVIl of the Civil Rights
Act of 1964 (Counts 1 and 2), and age discrimoratn violation of the Age Discrimination in
Employment Act (ADEA) (Count 3). On Decenml& 2016, the plaintiff amended her complaint
to substitute the individual defendants in their official capacity for the DHHS in Count 3.

I.

The defendants all have moved for summadgment. Summary judgment is appropriate
“if the movant shows that there is no genuingudis as to any materigdct and the movant is
entitled to judgment as a matter of law.” FedCR. P. 56(a). When reviewing the motion record,
“[t]he court must view the evhce and draw all reasonable infezes in favor of the non-moving
party, and determine ‘whether the evidence presesufficient disagreement to require submission
to a jury or whether it is so one-sided thae party must prevail as a matter of lawAlexander
v. CareSourcegs76 F.3d 551, 557-58 (6th Cir. 2009) (quotAryderson v. Liberty Lobby, Ine77
U.S. 242, 251-52 (1986)).

“The party bringing the summary judgmenttioa has the initial burden of informing the
district court of the basis for its motion and itfing portions of the record that demonstrate the
absence of a genuine dispute over material fadts.at 558. (citingVit. Lebanon Personal Care
Home, Inc. v. Hoover Universal, In@76 F.3d 845, 848 (6th Cir. 2002))Once that occurs, the
party opposing the motion then may not ‘rely on the htbpéthe trier of fact will disbelieve the
movant’s denial of a disputed fact’ but mustk@an affirmative showing with proper evidence in
order to defeat the motionlbid. (quotingStreet v. J.C. Bradford & C0886 F.2d 1472, 1479 (6th

Cir. 1989)).
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“[T]he party opposing the summary judgmenttimo must do more than simply show that
there is some ‘metaphysical doubt as to the material fadtighland Capital, Inc. v. Franklin
Nat’l Bank 350 F.3d 558, 564 (6th Cir. 2003) (quotMgtsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986)) (internal quotation marks omitted). A party opposing a motion
for summary judgment must designate specific facts in affidavits, depositions, or other factual
material showing “evidence on which the juuld reasonably find for the plaintiff. Anderson
477 U.S. at 252. If the non-moving party, afteffisient opportunity for discovery, is unable to
meet her burden of proof, summary judgment is clearly prapelotex Corp. v. Catretd77 U.S.
317, 322-23 (1986).

Irrelevant or unnecessary factual disputes darerte genuine issues of material fe&t.
Francis Health Care Centre v. Shalal205 F.3d 937, 943 (6th Cir. 2000 fact is “material” if
its resolution affects the outcome of the lawsugnning v. Commercial Union Ins. C@60 F.3d
574, 581 (6th Cir. 2001). “Materiality” is determined by the substantive law cBayd v.
Baeppler 215 F.3d 594, 599 (6th Cir. 2000). An issue is “genuine” if a “reasonable jury could
return a verdict for the nonmoving partyifenson v. Nat'l Aeronautics & Space Admi¥ F.3d
1143, 1148 (6th Cir. 1994) (quoting 477 U.S. at 248).

A.

The defendants begin by arguing that theyiammune from suit under the ADEA, because
the agency (which is not named in the ameéncamplaint’'s ADEA count) is immune from suit
under the Eleventh Amendment, since Congressatidbrogate sovereign immunity in the ADEA.

The individual defendants argue that there is no concept of individual liability under the ADEA.

-11-



That argument is a non-starter. Although (subject to three exceptions, noted below) the
Eleventh Amendment bars suits in federal court “in which [a] State or one of its agencies or
departments is named as the defend&drinhurst State Sch. & Hosp. v. Haldernmésb U.S. 89,

100 (1984), it “does not preclude a suit against [stéfteial defendants named in their official
capacities] for prospective injunctive relieMcCormick v. Miami University693 F.3d 654, 662
(6th Cir. 2012) (citingMcKay v. Thompsqr226 F.3d 752, 757 (6th Cir. 2000) (“The district court
correctly determined that the Eleventh Amerditnpermits prospective injunctive relief, but not
damage awards, for suits against individuatheir official capacities under 42 U.S.C. § 1983.”));
see also Ex parte Young09 U.S. 123, 159 (1908).

There are three exceptions to Eleventh Amegrimmunity: (1) when the state has waived
its immunity by consenting to the lawsuit; (2) @hCongress has abroghathe state’s sovereign
immunity; and (3) when the plaintiff seeks onlpgpective injunctive relief against a state official
from violating federal lawBoler v. Earley 865 F.3d 391, 410 (6th Cir. 2017) (citing cases). The
amended complaint expressly indicates that the ADEA count is leveled against the individual
defendants only and that the plaintiff exclusivedeks prospective relief against them. Sovereign
immunity is not applicable under these circumstances.

B.

The defendants next argue titlag plaintiff has not exhatesl her administrative remedies
on all her claims, focusing on the discrete actionatfpaying her for workig out of class, which
the plaintiff attributes to a discriminatory motive.

Exhaustion is a condition precedent to filiagit, not a limitation on a federal court’s

jurisdiction over Title VIl and ADEA claimsAdamov v. U.S. Bank Nat. Ass#26 F.3d 851, 856
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(6th Cir. 2013) (Title VII) (citingArbaugh v. Y & H Corp.546 U.S. 500, 516 (2006)llen v.
Highlands Hosp. Corp545 F.3d 387, 401-02 (6th Cir. 2008) (ARE There is a clear requirement
that claimants explicitly set forth the claim in BEOC charge, but it is sufficient if the claim could
“reasonably be expected to growt of the EEOC charge.Jones v. Sumser Retirement YR209
F.3d 851, 853 (6th Cir. 2000) (internal quotation marks omitted).

Congress intended that the exhaustion requinérveuld “trigger an investigation, which
gives notice to the alleged wrongdoer of its pb&riability and enables the EEOC to initiate
conciliation procedures in an attempt to avoid litigatiddiXon v. Ashcroft392 F.3d 212, 217 (6th
Cir. 2004) (citation omitted). But the requirement “is not meant to be overly rigid, nor should it
‘result in the restriction of subsequent compisipased on procedural technicalities or the failure
of the charges to contain the exact wordingclwhmight be required in a judicial pleading.”
Randolph v. Ohio Dep’'t of Youth Sen453 F.3d 724, 732 (6th Cir. 2006) (quotiBgOC v.
McCall Printing Co, 633 F.2d 1232, 1235 (6th Cir. 1980)).

Russell’'s EEOC filing focuses mainly on her fagltto-promote discrimination charge. That
is not the exclusive focus, however; the pldfistivork history narrative attached to the EEOC
charging document makes reference to the plafmidtking out of class.”And she makes a similar
reference in the amended complaint filed in this Court.

Her EEOC filing was sufficient to satisfy its intended purpose. Although there is not much
behind the claim itself, it does not fail for want of exhaustion.

C.
Finally, the defendants argue that the plairgitflaims fail as a matter of law because she

has failed to show any pretext for discrimination. The defendants concede that the plaintiff has
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established therima faciecase for discrimination, but they say that the evidence undisputably
shows that the reason she was not promotedeeasuse she did not perform the best among the
candidates interviewed. That reason holds up, they say, because the plaintiff has offered no
evidence that it was a pretext for discrimination.

1.

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq. makes it “an unlawful
employment practice for an employer . . . to disanee against any individual with respect to his
compensation, terms, conditions, or privileges of eyplent, because of such individual’'s race . . .
[or]sex....” 42 U.S.C. 8§ 2000e-2(a)(1). prove race or sex discrimination under Title VII, the
plaintiff must offer evidence that the defendamit adverse action against her and that race or sex
was a motivating factorOndricko v. MGM Grand Detroit, LL&89 F.3d 642, 649 (6th Cir. 2012).
These elements may be established by direct or circumstantial evidehoson v. Kroger Cp319
F.3d 858, 864-65 (6th Cir. 2003).

In the absence of direct evidem Title VII claims are subjetd the familiar burden-shifting
framework set forth itMcDonnell Douglas Corp. v. Greed11 U.S. 792 (1973), as modified in
Texas Department of Community Affairs v. Burd#d U.S. 248 (1981). Under this framework,
“the plaintiff must first submit adence from which a reasonable juguld conclude that he or she
established arima faciecase of discrimination.’Blair v. Henry Filters, InG.505 F.3d 517, 524
(6th Cir. 2007). If the plaintifoes so, “[t]he defendant musethoffer admissible evidence of a
legitimate, nondiscriminatory reason for its actionliid. If the defendant offers a legitimate
motive, then “the plaintiff must identify evidenfrem which a reasonable jury could conclude that

the proffered reason is actually a pretext for unlawful discriminatidbid. The plaintiff may
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establish pretext by showing that the employer’ ®dtedason either (1) has no basis in fact, (2) was
not the actual reason for the action, or (3nssifficient to explain the employer’s actiowhite v.
Baxter Healthcare Corp533 F.3d 381, 393 (6th Cir. 2008).

Similarly, the Age Discrimination in EmploymeAct “forbids an employer ‘to discharge
. . . or otherwise discriminate against any individual . . . with respect to his compensation, terms,
conditions, or privileges of employmenbecause of such individual's age.Pierson v.
Quad/Graphics Printing Corp749 F.3d 530, 536 (6th Cir. 2014)upting 29 U.S.C. 8 623(a)(1)).

To prove unlawful disparate treatment under ADEA, the plaintiff must offer evidence
that the employer’s adverse action would natehlaeen taken against her but for her é8jezard
v. Marion Technical Collegeb98 F.3d 275, 283 (6th Cir. 2012) (citi@goss v. FBL Fin. Servs.,
Inc., 557 U.S. 167, 177 (2009)). “[I]t is not suffictefor the plaintiff to show that age was a
motivating factor in the adverse action; ratiitbe ADEA’s ‘because of’ language requires that a
plaintiff ‘prove by a preponderance of the evidencei¢iv may be direct or circumstantial) that age
was the “but-for” cause of tlehallenged employer decision.Scheick v. Tecumseh Pub. $SZb6
F.3d 523, 529 (6th Cir. 2014) (quoti@yoss 557 U.S. at 169). As noted, these elements may be
established by direct or circumstantial evidendehnson 319 F.3d at 864-65ee also Geiger v.
Tower Automotives79 F.3d 614, 620 (6th Cir. 2009).

Although the causation element in ADEA claims requires more specific proof than an
analogous claim brought under Title VII, the SixthrdQit has held that the application of the
McDonnell Douglasframework to determine whether the plaintiff has offered sufficient
circumstantial proof of illegal motive at tsammary judgment stage remains unaffecte@tmgs

Geiger, 579 F.3d at 622.
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The parties do not dispute that the plaintiff has establishgdinaa facie case of
discrimination under either statute, or that the defendants’ have stated a legitimate, non-
discriminatory reason for their employment decisidmstead, the plaintiff argues that there is a
genuine dispute of material fact as to whetherdefendants’ reason is pretext for discrimination.
The plaintiff may establish pretext by showing that the employer’s stated reason either (1) has no
basis in fact, (2) was not the actual reason for the action, or (3) is insufficient to explain the
employer’s action.White v. Baxter Healthcare Corh33 F.3d 381, 393 (6th Cir. 2008).

The defendants explain that Russell was not selected for the position because she scored
fourth out of five candidates on her interview.eTlaintiff contends that the interview scores are
not worthy of credence — and therefore have no hafast — because they lack an objective basis
and did not accurately reflect Russell’'s wagkperience and abilities. Russell believes the
defendants improperly relied on a subjective assessment of the candidates that allowed the interview
panel to disguise their discriminatory views. t e plaintiff has not offered a shred of evidence
that any of the defendants harbored any “discriminatory views,” that the interview scoring process
was flawed, or that the defendants did not mlythose scores in good faith when making their
promotion decision.

The main thrust of the plaintiff's argumenttigat the interview scores lack a basis in fact
because they were not based on objective critéhe. plaintiff argues that the interview panel did
not rely on any instructions as to what factévsidd be considered in awarding a score on the 1-to-5
scale, and that the lack of measurable indicgasented an opportunity for the panel to score the
candidates based on discriminatory beliefs. Citimgrman v. Yellow Freight Systems, J8€. F.3d

1160, 1167 (6th Cir. 1996), the plaffiirgues that subjective assessments like the interview process
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employed by the defendants must be subject to “pdatly close scrutiny” at this stage. However,
a closer reading ofhurmanreveals that such careful scrutiny is required in those cases where a
subjective assessment was made by decision makers/ere not members of a minority group or
by defendants with a history of discriminatory practic8ee ibid(citing Bruhwiler v. University
of Tennesse®59 F.2d 419, 421 (6th Cir. 1988) d@dldang v. Univ. of Rhode Islan@06 F. Supp.
1161, 1183-84 (D.R.l. 1985)). Neither of those circumstances are evident here, as the panel was
comprised of one African-American and two femades] there is no indication that the defendants
had a history of discriminatory behavior.

The plaintiff also cites in passilggnter v. General Motors Corp32 F.2d 511, 529-30 (6th
Cir. 1976), but reliance on that case similarly isptaced. There, the Sixth Circuit concluded that
the defendant’s promotional procedures placedjreat an emphasis on subjective evaluations as
evidenced by the “gross disparity between the numii@acks and whites in supervisory positions,
and the equally gross disparity between the percentages of blacks employed at the hourly and
supervisory levels.bid. The court identified several factathat made “the promotional system
a ‘ready mechanism’ for covert discrimination against minority employees,” including the
assignment of significant weight to the foremaXpressed opinion of an employee, as well as the
absence of “objective criteria for evaluating poedrsupervisors” and “an established means of
notifying hourly employees of openings in supervision and the desired qualificatidnat’529
(quotingRowe v. General Motors Corpl57 F.2d 348, 358-359 (5th Cli972)). The plaintiff has
not offered any evidence of such “endemic” weaknesses in the defendants’ promotional system,
arguing only that the interview panel is grantedsiderable discretion in scoring the candidates’

responses.
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Contrary to the plaintiff's position, employeage not precluded from relying on subjective
assessments in making an employment decision. “An employer may rely on subjective reasons to
select one candidate over another . . . ‘such as a subjective assessment of the candidate’s
performance in an interview."Martinez v. Tex. Workforce Comm’n-Civil Rights Di&75 F.3d
685, 688 (5th Cir. 2014) (quotimgvarado v. Tex. Rangerd92 F.3d 605, 616 (5th Cir. 2007)).
“[T]he use of [a] subjective assessment does notsas evidence of pretext” where the employer
“provide[s] some evidence demonstrating how it scored the applicants in the interview process.”
Id. at 688;see also Delgado v. U.S. Dep’t of Transf9 F. Supp. 2d 1360, 1367 (S.D. Fla. 2010)
(noting that an interview that “tested the applicant’'s knowledge of information relevant to the
position and consisted of scripted diimss and model answers” was “arguatigreobjective than
the other elements of the application process.”).

Here, the defendants’ reliance on a subjectivesaasent in itself is not evidence of pretext.

The prevailing rule in this Circuit is that if an employer has an “honest belief” in the
nondiscriminatory basis upon which it has made its employment decision (i.e. the adverse action),
then the employee will not be able to establish prettejewski v. Automatic Data Processing,

Inc., 274 F.3d 1106, 1117 (6th Cir. 2001) (stating thatdag as an employer has an honest belief

in its proffered nondiscriminatory reason for [its action], the employee cannot establish that the
reason was pretextual simply because it is ultimatebwn to be incorrect”). Under this “honest-
belief rule,” the “key inquiry . . . is ‘whe#r the employer made a reasonably informed and
considered decision before taking’ the complained-of actidichael v. Caterpillar Fin. Servs.

Corp,, 496 F.3d 584, 598-99 (6th Cir. 2007) (quotBmith v. Chrysler Corpl155 F.3d 799, 807

(6th Cir. 1998)). The defendants argue that they conducted their selection process in accordance
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with established procedures, a process thetgfgineviously experienced when she was hired as

a Lead APW 11 for a limited term. It appears thatonly aspect of the process the plaintiff takes
issue with is the defendants’ sole reliance on interview responses as the basis for scoring the
candidates and whether the defendants acttellgd on outside knowledge of the candidates to
inform their scores.

However, to defeat a summary judgment motiosuch circumstances, the “plaintiff must
produce sufficient evidence from which the jucguld reasonably reject [the defendants’]
explanation and infer that the defendants . . . did not honestly believe in the proffered
nondiscriminatory reason for its adverse employment actiBraithwaite v. Timken Cp258 F.3d
488, 493-94 (6th Cir. 2001) (internal citations, quotation marks, and brackets omitted) (alteration
in original).

The defendants have provided sufficient evidence demonstrating how they scored the
candidates in the interview process. The thréendiants on the interview panel testified that the
scores were based entirely on the candidates’ responses to the questions posed. Clemons testified
that the interview panel always is provided a dpsion of “key actions” they should look for and
accordingly score the candidates on the 1-to-Zeduated on their responsdde explained that
Russell did not answer the questions with dpmtyi, and that he was disappointed by her
performance because he knew she was “capabteuoh more.” Adorjan testified that prior
experience only would have been considered to the extent that the candidates used examples to
substantiate their answers. The plaintiff hagonotluced any evidence that reasonably suggests the
defendants deviated from their stated procedame, instead relies heavily on the fact that the

defendants cannot remember the plaintiff's answers almost two years after her interview.
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Russell insists that she was the most qudlibandidate for the position. But a plaintiff
cannot survive summary judgment where the only evidence of pretext offered is her perceived
superior qualifications for the role. Sutherland v. Michigan Dep’t of TreasuB44 F.3d 603, 617
(6th Cir. 2003), the selected candidate, ancaimtAmerican male, achieved an overall higher score
than the plaintiff, a white male, on the interviewsich the plaintiff argued was a pretextual reason
because “he was objectively the better candidadsed on his years afgerience and score on a
prior examination. Unlike in this case, “Education/Experience” was a scored category in the
interviews, but the court nevertheless found thaplaintiff had not offered sufficient evidence to
refute the defendants’ position that the seleciudidate’s scores reflected his more extensive
education background and that length of experience was not determinbidze The court also
noted that the candidate with the highest overall score was a Caucasian female, who also received
the highest score for a different position, which she ultimately accepdedt 619. The court
concluded that the evidence offered by the plaintiff amounted to nothing more than “unsupported
speculation™

His argument that the Treasury Defendadecision was based on the employees’

race appears to be grounded not in eviddngen the outcome itself: the simple fact

that he did not receive a promotion toigthhe felt entitled. This is not sufficient to

raise a genuine issue of materighctf with respect to the legitimate,

non-discriminatory reason offered by the Treasury Defendants to explain their

employment decision.
Id. at 620.See als®riggs v. Potter463 F.3d 507, 516 (6th Cir. 2006Briggs’s ‘subjective view
of his qualifications in relation tinose of the other applicantsflwout more, cannot sustain a claim
of discrimination.”) (quotingHedrick v. Western Reserve Care S$55 F.3d 444, 462 (6th Cir.
2004));Johnson v. U.S. Dep't of Health and Human Seryi86g-.3d 45, 48-49 (6th Cir. 1994)

(“Plaintiff has failed to submit any evidence s her own subjective testimony that she was more
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qualified for the job than the selecteePJumb v. Potter212 F. App’x 472, 480 (6th Cir. 2007)
(“[T]he qualifications of Plumb and Esparza weoeparable, and Jarvi chose Esparza based on her
better interview and her superior performancerdypittie temporary detail. Plumb’s subjective belief
that he was more qualified than Esparza isffigent to demonstrate pretext.”) (citation and
footnote omitted).

The same reasoning applies here. Russell &tiat the interview scores are not worthy of
credence because they do not reflect her yeapgoafrience and positive performance reviews. She
has not offered the actual answers of the fivelmates to the interview questions (no one seems
to have those). But even if that evidence weealable, it is not the function of the Court to second-
guess the employer’s evaluation of candidates. It is, of course, to search for evidence of an illegal
motive. But the plaintiff has offered no such evidence.

The plaintiff asserts that Clemons and Cocdotded her as a “really good worker” and has
submitted four years of “positive” performancemagement reports. However, none of those
reports directly refutes the scores she was gikgimg the interview. The plaintiff takes greatest
issue with her score of 2 for Adaptability, bug thnly performance report that covers Adaptability
does not note any description of the plaintiff'sfpemance in that area, only indicating that she
“meets expectations.” That rating arguably cgpands with a score of 3 on the interview score
sheet (“meets key factors for successful job perfage3, which is not that dramatic of a departure
from the score she received, considering the scores were based on her responses and that she
admittedly was stressed during the intervi@ge Mitchell v. Peralta Cmty. Coll. Dist66 F. Supp.

834, 838 (N.D. Cal. 1991) (“The deviation between filantiff's] performance as Administrator
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and her scores in the selection process is not intigmeplausible, given that the scoring was based
on applicants’ responses to ten prepared questions and not on job performance.”).

Additionally, the plaintiff testified thashe did not know how the other candidates’
interviews went or essentially anything abiiair respective backgrounds, including that McBride
had earned a master’s degree. Russell's only negative criticism of McBride is that he has fewer
years of experience compared to her and nevekesiqreviously as a Lead APW 11. And she has
no explanation for why the two Hispanic candidaf@ne female and the other approximately the
same age as Russell) received higher scoresttenRussell has not produced any evidence that
the three candidates who received higher scores were objectively less qualified than she for the
position. She has not demonstrated that the defiéndal not honestly believe that the interview
scores favored another candidate over her.

2.

Russell also contends that the defendants’sedfto pay her for working out of class was
motivated by illegal discrimination. She has wletveloped that argument very well, and the
amended complaint does not plausibly state a diaimenial of equal palgased on the plaintiff’s
race, age, or sex. There is no reference to other similarly situated workers receiving better pay —
only that the plaintiff was performg most (but not all) of the ¢tias of a Lead APW 11 at the pay-
grade of an APW 10.

The plaintiff has made little attempt to establigiriana faciecase of discrimination based
on pay, making no allegations or offering evidenea gimilarly situated workers received better
pay for performance of the same duties. Theme svidence in the record that she was not paid for

“working out of class” based on her race, age, or sex.
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1.

The plaintiff has not offered evidence that bithes a material fact issue requiring a trial
on her claims of discrimination. The defendanésattitled to a judgment in their favor as a matter
of law.

Accordingly, itiSORDERED that the defendants’ motidor summary judgment [dkt. #26]
is GRANTED.

Itis furtherORDERED that the amended complainEi§SMISSED WITH PREJUDICE .

s/David M. Lawson

DAVID M. LAWSON
United States District Judge

Dated: March 6, 2018

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was Sjlved
upon each attorney or party of rects&tein by electronic means or fir:
class U.S. mail on March 6, 2018.

s/Susan Pinkowski
SUSAN PINKOWSKI
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