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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

GLENN V. CHILDS,
Plaintiff, Case No. 16-cv-14167

V. UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN
GUARDIAN ALARM and NEMER GROUP
GULLERIA OFFICENTRE UNITED STATES MAGISTRATE JUDGE
DAVID R. GRAND
Defendants.

OPINION AND ORDER DENYING WITHOUT PREJUDICE DEFENDANTS' MOTION TO
Dismiss [6] AND DENYING PLAINTIFF 'SMOTION [14] ASMoOOT

|. INTRODUCTION
On November 28, 201fyro se Plaintiff Glenn Childs filed a complaint
against “Guardian Alarm” and “Nesn Group Gulleria Officentré”(collectively,
“Defendants”), alleging violzons of Title VIl and various other state and common
law claims. Dkt. No. 1.
Presently before the Coust Defendants’ Motion to Dismiss [6], pursuant to

Federal Rule of Civil Prockire 12(b)(5). Plaintiff filed a response, Dkt. No. 10,

1 The Court has listed Defenita’ names as they appear on the docket. In their
motion to dismiss, Defendants provide tdogrect names for the entities Plaintiff is
attempting to sue. Dkt. No. 6, p. 7 (RD. 31). Defendants altge that “Plaintiff
was employed by Guardian Guard Seed, Inc.,” and that “Nemer Property
Group, Inc. is the correct entity and @aih Properties, LLOwned the relevant
property at issue,” although thdtkr two never emplyed Plaintiff.ld. at n.1-2.
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and Defendants filed a reply, Dkt. Nd1. Plaintiff filed a Motion seeking
discovery on March 2£2017. Dkt. No. 14. The Court held a hearing on March 27,
2017. The hearing was scheduled for 20000. and commenced at 2:26 p.m. after
waiting for Plaintiff to arrive. Plaitiff failed to attend the hearing.

For the reasons discussed below, both motionBDBNIED.

[I. L EGAL STANDARD

Federal Rule of Civil Procedure 4(c)(Gequires service of both a copy of
the complaint and the summons, and RUlm) requires service within 90 days
after the complaint is filed. Rule 4(h) gowmsrservice of a corporation, partnership,
or association:

Unless federal law provides otherwisr the defendant’s waiver has

been filed, a domestic or foreign poration, or a partnership or other

unincorporated associati that is subject t®uit under a common

name, must be served:

(1) in a judicial district of the United States:

(A) in the manner prescribed yule 4(e)(1) for serving an
individual; or

(B) by delivering a copy of the summons and of the complaint
to an officer, a managing or geakagent, or any other agent
authorized by appointment dy law to receive service of
process and—if the agent iseoauthorized by statute and the
statute so requires—by also mailing a copy of each to the
defendant; or

FED. R.Civ. P. 4(h).

Rule 4(m) states that “[i]f a defendaatnot served within 90 days after the
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complaint is filed, the court—on motion on its own after notice to the plaintiff—
must dismiss the action without prejudiegainst that defendant or order that
service be made withia specified time.” ED. R. Civ. P. 4(m). Where the plaintiff
shows good cause for his or her failurditoely serve, the court is to extend the
service time for amppropriate periodd.

It is the plaintiff's burden to show that good cause exi&s.Friedman v.
Estate of Presser, 929 F.2d 1151, 1157 (6th 1ICi1991). While a defendant’s
intentional evasion of service of qmess provides good cs a plaintiff's
“inadvertent failure or halfdarted efforts to serve a deflant within the statutory
period does not contite good causefd. “Actual notice and lack of prejudice to
the defendant are likewise insuf@at to establish good causeSenzka v.
Landstar Ranger, Inc., 204 F.R.D. 322, 324 (E.D. Mich. 200L)t{ng Moncrief v.
Sone, 961 F. 2d 595, 596-97 (6th Cir. 1992)).

[ll. D 1ISCUSSION

In their motion, Defendants requetiat the Court dismiss Plaintiff's
complaint because Plaintiff “filed his lawsto se against non-existent corporate
entities and failed to follow thCourt Rules to effectuate service of process.” Dkt.
No. 6, p. 2 (Pg. ID 26).

Rule 4(e)(1) provides that “[u]nless federal law providekerwise, an

individual ... may be served in a judiktidistrict of the United States by ...



following state law for serving a summonsan action brought inourts of general
jurisdiction in the state where the districourt is located or where service is
made.” ED. R.Civ. P. 4(e)(1).

In the present case, this Court is lechin the State of Michigan. Michigan
state law provides that a domestic corpiorathat is doing busass may be served
by: (1) serving the summons and complantan officer or the resident agent; or
(2) serving the summons and complaint onraator, trustee, gperson in charge
of an office or business establishmenttw corporation,rad sending the summons
and complaint by registered mail, adslsed to the principal office of the
corporation. McH. CT. R. 2.105(D). If the corporation ka‘failed to appoint and
maintain a resident agent or to file atifeeate of that appointment, as required by
law,” then the summons and complaihbald be sent by registered mail to the
corporation or to an appropriate corpgana officer, and to the Corporate Division
of the Michigan Bureaof Commercial Servicesd.

Defendants have attached to theirtimo a copy of the envelope used to
mail a copy of the summons and complainGeardian and Nemer. Dkt. Nos. 6-4,
6-6. The envelopes show that they weaent via certified first-class mail to
“Guardian Alarm D/B/A Guardian Guar&ervice” at 20800 Southfield Rd.,
Southfield, MI 48075 with “ATT: Jennifed. Henderson,” Dkt. No. 6-4, p. 2 (Pg.

ID 44), and “Nemer Group” at 26877 Nbwvitestern Hwy, Suite 101, Southfield,



MI 48033 with “ATT: Carolyn Spatafore,” DkiNo. 6-6, p. 2 (Pg. ID 49). In doing
so, Plaintiff did not comply with Rule 40n the envelopes hmailed, Plaintiff did
not name an officer or agent authorizedd¢ceive service of process, and he did
not name a director, trustee, or personcharge of the office or business
establishmentSee Dkt. No. 6-5, p. 2 (Pg. ID 47pkt. No. 6-7, p. 2 (Pg. ID 52).
Additionally, it appears that he sdmith envelopes via ddted mail, rather
than the personal service requirédy Michigan Court Rule 2.105(D)See
Bullington v. Corbell, 293 Mich. App. 549, 557-5809 N.W.2d 657, 662 (2011)
(“With regard to private corporations gltourt rules requirpersonal service on an
officer, registered agent, director, test or person in charge of an office or
business establishment. If service isdedy serving a summons and copy of the
complaint on a director, trustee, or pmrsin charge of aroffice or business
establishment, the plaintiff must als;sndea summons and complaint ‘by registered
mail, addressed to the principal office thfe corporation.”” (internal citations

omitted)).

2 While this is not Plaintiff's first time appearingro se to sue a former
employer for discrimination, it is theréit time that he has done so withautorma
pauperis status and without service by the U.S. Marshal Sengee.Childs v.
Motor City Casino Hotel, No. 09-13108, 2011 WL 1595056, at *5 (E.D. Mich.
Apr. 27, 2011) (dismissing Plaintiff's ADK, Title VII, and Equal Pay Act claims
against his former employer with prejudic@gcordingly, it is understandable why
he did not learn the proper meangffect service in his prior suits.
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Federal Rule of Civil Procedure 4(l)(tequires that proof of service be
made to the court unless service is waiveeb.R. Civ. P. 4(l)(1). The server’'s
affidavit constitutes proof of servicexcept where service was carried out by a
U.S. Marshal or deputy marshdl. Here, there is nothing in the record that
supports a claim that Defendants waived iservPlaintiff's affidavit that he sent
the envelopes via certified mail does not constitute evidence of proper service upon
DefendantsSee Dkt. No. 5.

Instead of showing the Court that head effectuated pper service on
Defendants, Plaintiff claims that thedividuals to whomhe addressed the
envelopes were officers or agents becahsy corresponded with the Michigan
Department of Civil Rights after Plaintifubmitted a complaint. Dkt. No. 10, p. 4
(Pg. ID 60). He furtherites to Federal Rule of @ Procedure 5(b)(1-2) in
support of his argument thatwas acceptable to maillatter to individuals who
appeared as counsel for Defendamt an administrative chargéd. This is an
incorrect assessment of the Rule, as there is no eaddrat Henderson or
Spatafore signed on to represent Defendiarttse present case.

Defendants reply that Plaintiff failetb address their arguments as to
improper service of Defendant Nemengdawvas further put on notice the Defendant
Guardian was an improper party inetlposition statement submitted to the

Michigan Department of Civil Rights. DkNo. 11, p. 2 (Pg. ID 71). The Court



finds that Defendants’ motion and suppagtiexhibits make sufficiently clear their
argument as to why Plaintiff failed to meet the procedural requirements for
effectuating valid service of process.

This brings the Court to Rule 4(m), whiprovides that if a plaintiff fails to
timely serve his or her complaint, “tikeurt—on motion or on its own after notice
to the plaintiff—must dismiss the actiomthout prejudice against that defendant
or order that service be made withirspecified time. But if the plaintiff shows
good cause for the failure, the court mestend the time for service for an
appropriate period.” #b. R. Civ. P. 4(m). Thus, even in the absence of “good
cause,” the Court retains discretion under Rule 4(m) to either dismiss the claims
against Defendants without prejudice order that service be made upon
Defendants within a specified time.

While Plaintiff did not show “goodcause” for failing to properly serve
Defendants, and the Courtnst required to extend the time for service, the Court
may still utilize its discretion to grant Phiff additional timeto complete proper
service. In making that determirman, the Court considers whether:

(1) a significant extension of tim&as required; (2) an extension of

time would prejudice the defendantther than the inherent

“prejudice” in having to defend ¢hsuit; (3) the defendant had actual

notice of the lawsuit; (4) a dismissal without prejudice would

substantially prejudice the plaintiff; i.e., would his lawsuit be time-

barred; and (5) the plaintiff hathade any good faith efforts at
effecting proper service of process.



Senzka, 204 F.R.D. at 326. In addition to these factors, the Court is guided by
Federal Rule of Civil Procedure 1, whigrovides that it (and, after the recent
amendments, the parties) should carstradminister, and employ the Federal
Rules of Civil Procedure “to secure thetjuspeedy, and inexpensive determination
of every action and proceeding.Eb: R.Civ. P. 1.

Here, the Court finds that, overall, the above five factors, as well as Rule 1's
considerations, mitigate in favor of grargi Plaintiff a brief extension of time to
properly serve Defendants. First, the Caotes that Plaintiff filed his complaint
in November 2016, and Defendants filéeir motion one month later. The time
that has elapsed since then is not thdt falueither party, and Plaintiff does not
require a significant extension of time pwoperly serve Defendants. Next, the
Court finds that Defendants would not peejudiced by a short extension of time
to effect service because they have hatlial notice of Plaintiff's lawsuit since
December 2016. Further, while it doe®t appear that dismissal would
substantially prejudice Plaintiff and atiigh Plaintiff should have taken greater
care to properly serve Defendants, his cohdgiciot so egregious as to cause the
Court not to exercise its discretion tfoad him an opportunity to correct the

deficiency?

3 Although Plaintiff is appearing in this actigmo se, he is expressly warned
that he must follow all applicable rgleand procedures, and his failure to do so
may result in the imposition of a sanctiarg to and including dismissal of his
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Balancing all considerations, the Court fnithat the most efficient course is
to permit Plaintiff a brief opportunity—tty (30) days from the date of this
order—to properly serve Defendants.

V. CONCLUSION

For the reasons set forth above, the CoDMENIES WITHOUT
PREJUDICE Defendants’ Motion to Dismiss [6].

IT IS FURTHER ORDERED that Plaintiff shall havéhirty (30) days from
the date of this order to propedgrve Defendants. Plaintiff shall:

(1) ensure that he hasmad the correct Defendants;

(2) identify the individual authorizetb accept service on behalf of the

correct Defendants;

(3) indicate on the Summons the namehef individual authorized to accept

service;

(4) ensure the Summons is adahed to the correct Defendants;

(5) deliver the Summons and a copytbé Complaint to the individuals

authorized to accept service; and

(6) file a certificate oservice with the Court.

claims. See Frame v. Superior Fireplace, 74 F. App’x 601, 603 (6th Cir. 2003)
(“While pro se litigants are afforded significategeway, those who proceed without
counsel must still comply with the predural rules that govern civil cases.”
(internal citations omitted)). Neverthele$s; the reasons stated herein, the Court
will exercise its discretion to permit Plaffh an opportunity toeffectuate proper
service.
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IT IS FURTHER ORDERED that should Plaintiff fhto comply with this
order, this failure woulde grounds for dismissingdiclaims against Defendants
without prejudice.

IT IS FURTHER ORDERED that Plaintiff's motion [14] for discovery
pursuant to Federal Rut¢ Civil Procedure 37 iBENIED AS MOOT .

IT1S SO ORDERED.

Dated: Marc8,2017
K/Gershwin A Drain

HON. GERSHWINA. DRAIN
United States District Court Judge
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