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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL J. CRUTCHFIELD,

Plaintiff,
Case No. 16-14207
V.
HON. DENISE PAGE HOOD
BEAVER AEROSPACE & DEFENSE
INC., PHILLIPS SERVICE INDUSTRIES,
INC., and AEROTEK AVIATION, LLC,

Defendants.
/

ORDER DENYING PSI/BEAVER’'S MOTION
FOR SUMMARY JUDGMENTI[#33] and GRANTING
AEROTEK’'S MOTION FOR SUMMARY JUDGMENT [#34]

l. INTRODUCTION

On November 30, 2016, Plaintiff MichakICrutchfield filed the instant action
alleging that Defendants discriminatedaangt him on the basis of his age and
disability when Defendant Beaver Aeraspe & Defense, Inc. (“Beaver”) did not
directly hire him after a period of coatt work. On December 21, 2017, Defendants
Phillips Service Industries, Inc. (“Phillipsand Beaver (collectively, “PSI/Beaver”)
filed a Motion for Summary Judgment [Dito. 33] and Defendarterotek Aviation,

LLC (“Aerotek”) filed a sepeate Motion for Summary Judgment. [Dkt. No. 34] Both

motions have been fully bifed, and a hearing was held February 7, 2018. For the
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reasons that follow, the Court denies PSI/Beaver’s Motion for Summary Judgment
and grants Aerotek’s Motion for Summary Judgment.
II.  STATEMENT OF FACTS

In March 2015, Plaintiff was 65 yeaodd. Plaintiff holds BBA and MBA
degrees, and he served in the U.S. Coaatd;where he was trained and worked as
an Aviation Electronics Technician. Hesalwas employed in engineering, avionics,
and quality positions with Geral Motors, General Atnics, TacAir, and WAAM
radio. Plaintiff had over 20 years of electnechanical repair experience, including
repair, disassembly and reassembly otiaitirs. As a result of his Coast Guard
service, which included working around gngines and being a radioman on an
aircraft, Plaintiff has bilateral hearingsi® for which he wears hearing aids, and
tinnitus (a constant ringing in the ears), Which he receives VA disability benefits.

Aerotek is a staffing company tharovides its clients with technical,
professional, and industriedcruiting and staffing services, and it assigns temporary
employees to work on clients’ premis@&gaver, an aerospace c@utor, designs and
manufactures ball screws, aircraft actust@nd other electromechanical actuation
systems, and its actuators are usedtdrol aircraft components like flaps, critical
to an aircraft’'s operation. Beawuera wholly-owned subsidiary of PSI.

Plaintiff was hired by Aerotek and placed to work at Beaver as an actuator



assembler in March 2015. In the six months preceding Plaintiff's placement at
Beaver, six other persons hdrby Aerotek were placed at Beaver as assemblers, and
each of those persons was in his 20s or 3bir respective positions, as set forth in
the preamble of their respective employragreements were: Technician (Plaintiff),
Assembler (1 person), Actuator Assemigfy persons), andest Technician (1
person). PSI/Beaver’s website postedrgmuired qualifications for the assembler
positions, which included “high school diplaiand “5 years assembly experience,”
and gave an overview of the position ahiéTAssembler constcts, assembles, or
rebuilds mechanical assemblaasd equipment.” Accordint Plaintiff, he and the
other Aerotek assemblers rgeepeatedly assured byrAgek recruiter Alex Switzer
(who contacted Plaintiff about the posit), Beaver General Manager Ben Kearns,
and Beaver Quality Manager Kelly Ryan ttret assemblers would be direct-hired by
Beaver after six months. Plaintiff waetbnly one of the seven Aerotek assemblers
who was not direct-hired (or chosen to be direct-hired) by Beaver.

All of the Aerotek assemblers workad the same department and room at
Beaver. There wereechanical benches and electris@rk benches, and all of the
Aerotek assemblers weregered to be familiar witlboth electrical and mechanical
assembly and tested on both areas. At Rasttiff, Lancaster, and Nyeste performed

both electrical and mechanical work. Tweeks into the job, Plainitff was rated as



“meets” or “exceeds” in every categoryitivan overall rating of “exceeds,” and his
rating was better than four of the othegrotek assemblers (Hunt, Lancaster, JS,
Schneider), all of whorwere reviewed as “actuatast “actuator assembly.” Kearns
testified that Plaintiff “did a good job.”

In June 2015, Ryan told the Aerotek asbkers that they all were doing a great
job and would be direct hired “if the wddad permitted].” Kearns subsequently
reiterated that they wouldl &e hired, but Plaintiff was unable to hear what Kearns
said and asked what was going to happ#th the Aerotek assemblers. Kearns
responded, “What'’s the matteMeren’t you listening? dlready talked about that.
Yes, you guys are getting hired.” lugust 2015, Beaver’s assembly area was busy
and a second shift was addd®laintiff complained to Rgn that rock music blasting
in the assembly room was problematradiscussed his hearing loss with him.
Eventually, Plaintiff complained to Beav@®uality Inspector Ray Gilman about the
noise. The music was turned down for a week, but then resumed.

On September 5, 2015, five of the ateeven Aerotek asswlers were direct
hired by Beaver, three of whomere rated lower than Pldifi. Several weeks later,
Beaver brought in Joe Bolstrum, who was about 20 years younger than Plaintiff, to
perform electrical assembly work. Bolstrum was a long-time, regular employee of PSI

and its affiliates (including Beav), with years of electricaxperience. In the fall of



2015, Bolstrum was transferred to Beaver as an “assembler,” spending 70% of his
time on electrical assembly work aBf8% on residual Power Thru work. Beaver
acknowledges that Bolstrum was taken fi@awer Thru to replace Plaintiff and did
so in January 2016. Plaifitconsistently worked ovéime, up to late January 2016,
usually assembling actuators, while pemiong other isolated projects including
“Lean” initiatives and 5S work. In earB016, Plaintiff's relationship with Beaver
was terminated, Beaver statbecause the “temporaryeetronic assembly work” he
was doing had been exhausted.

Plaintiff testified that Beaver Qualifyirector Dave Rulla, a 40-year employee
at Beaver, stated to Plaintiff in Janu261.6, “You should jusetire and let a younger
person have your job.” Plaintiff testifiechrshortly after Rulla made that comment,
Rulla assigned Plaintiff to clean and orgamthe cage, “a filthy, long neglected area
of the shop covered in oil rekie, and would not allow Pldiff to be assisted by other
workers.

On February 2, 2016, Rulla offered aedit hire position to the last Aerotek
assembler (other than Plaintiff) brougint in late 2013/early 2015 (assembler JS).
On February 3, 2016, Plaintiff sent Rullaganail indicating that Plaintiff would “like
to meet with [Rulla] to discuss [Plaintiff $uture at psi/Beaver,” and indicating his

continued desire to be a direct employBeilla did not respond to the email, nor did



Beaver offer Plaintiff the position when J8éd his drug test. Oor before February
5, 2016, Rulla communicated to Aerotefgent Matthieu Moss that Beaver wanted
Plaintiff released. On February 5, 2016,9dealled Plaintiff to advise Plaintiff that
his services were no longer needed at Beamdrthat Plaintiff was being let go for
“economic reasons.” Kearns was a daem-maker with respect to terminating
Plaintiff's relationship with Beaver. Keartestified that the decision had nothing to
do with Plaintiff's performance.

Atthe time of Plaintiff's terminatiorBeaver continued to post that it was hiring
for assembler positions, and no one at Beavekéootek) told Plaintiff that there was
no assembler work (electricahd/or mechanical) availaldé Beaver. Ryan testified
that there was a lot of work for Honbbacause Honda was busy and that there was
electrical work to do. Shortly after Plaifis release, Bolstrum’s title was changed
from “assembler” to “Electronics TechniciarLess than two weeks after Plaintiff's
release, Lancaster was promoted to apaction job, creating a vacancy. Lancaster’s
assembler postion was filled by Ken Finney, who was in his 30s, in early May, 2016.
. APPLICABLE LAW

Rule 56(a) of the Rules of Civil Procedsrprovides that the court “shall grant
summary judgment if the movant shows that there is no genuine dispute as to any

material fact and the movant is entitlegudgment as a matter of law.” Fed. R. Civ.



P. 56(a). The presence of factuasmlites will preclude granting of summary
judgment only if the disputes are genuine and concern material f&cterson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute about a material fact is
“genuine” only if “the evidence is such theteasonable jury could return a verdict
for the nonmoving party.ld. Although the Court must view the motion in the light
most favorable to the nonmoving partyhere “the moving party has carried its
burden under Rule 56(c), its opponent must do more than simply show that there is
some metaphysical doubt as to the material fadlsitsushita Electric Industrial Co.

v. Zenith Radio Corp475 U.S. 574, 586 (1988}elotex Corp. v. Catretd 77 U.S.

317, 323-24 (1986). Summary judgment mustiered against a party who fails to
make a showing sufficient to establish thestence of an element essential to that
party's case, and on which that party will bidsar burden of proof dtial. In such a
situation, there can be “no genuine issuéoaany material fact,” since a complete
failure of proof concerning an essential element of the nonmoving party's case
necessarily renders aither facts immaterialCelotex Corp.477 U.S. at 322-23. A
court must look to the substantive lawdentify which facts are materiahnderson

477 U.S. at 248.

IV. ANALYSIS

A. PSl/Beaver’s Motion for Summary Judgment



1. AgeDiscrimination

With respect to the ADEA and ELCR&aims based on age discrimination,
a plaintiff must establish that: (1) he wvaasiember of a protected class (over 40 years
old); (2) he was subject to an adversekEyment decision; (3) he was qualified for
the position he held; and (4) that he weglaced by someone of a different class
(under 40 years old), or treated differeriigin persons in a different class (under 40
years old), such that it supports an inference of discriminaimkey v. Zeidler Tool
& Die Co,, 516 F.3d 516, 523-28 (6th Cir. 2008ttle v. Metro. Govt. of Nashville
474 F.3d 307, 317 (6th Cir. 20073ee also Birch v. Cuyahoga Cty. Probate Court
392 F.3d 151, 166 n.12 (6th Cir. 2004) (in a failaréire case, a plaintiff establishes

a prima facie case by showing: (a) he beldogs protected class; (b) he applied for

'Claims of age discrimination brougpiirsuant to ELCRA are analyzed
under the same evidentiary framework as similar claims brought under the ADEA.
Geiger, 579 F.3d at 626 (citinBlair v. Henry Filters, InG.505 F.3d 517, 523 (6th
Cir. 2007)). There is one important tilstion with respect to causation, because
“[i]n contrast to the ADEA’s ‘but-fo causation burden, under the ELCRA, a
plaintiff must ultimately prove that the defendant’s discriminatory animus was a
‘substantial’ or ‘motivating’ factor in the decisiorProvenzo v. LCI Holdings,
Inc., 663 F.3d 806, 818 (6th Cir. 2011) (citiBgiecinski v. BCBS of Migh69
Mich. 124 (2003))See also Hazle v. Ford Motor Cd64 Mich. 456, 466 (2001)
(citing Michigan Civil Jury Instruction 105.02 (“The plaintiff must prove that he
was discriminated against because of [age] . . . [age] does not have to be the only
reason, or even the main reason, but isdweve to be one of the reasons which
made a difference”)). Plaintiffs’ ADEand ELCRA age discrimination claims
will be analyzed together.



and was qualified for a job which the emploweas seeking applicants; (c) despite his
gualifications, he was rejecteahd (d) after his rejecn, the position remained open

and the employer continued to seek applications from persons of the prospective
employee’s qualifications and/or that argmn outside of his protected class was
hired).

If a plaintiff establishes prima faciecase, the burden shifts to the defendant
to articulate some legitimate, nondiscniraiory reason for the adverse employment
action against the plaintifGrosjean v. First Energy Corp349 F.3d 332, 335 (6t h
Cir. 2003);McDonnell Douglas411 U.S. 792, 805 (1973). Once the defendant offers
a legitimate, non-discriminatory reason foratsduct, the burden shifts back to the
plaintiff to demonstrate that the defendaistated basis fahe adverse employment
action is a pretext designed to mask discriminafi@xas Dept. Comm. Affairs v.
Burding 450 U.S. 248, 253 (1981)cDonnell Douglas411 U.S. at 805.

A plaintiff can establish pretext bygutucing evidence sufficient for a jury to
reasonably reject the defendant’s explamadind infer that theefendant intentionally
discriminated against the plaintibews v. A.B. Dick Cp231 F.3d 1016, 1021 (6th
Cir. 2000) (“A plaintiff can demonstrategiext by showing that the proffered reason
(1) has no basis in fact, (2) did not waty motivate the defendant’s challenged

conduct, or (3) was insufficient t@arrant the challenged conductdee also Harris



v. Metro. Govt. of Nashville and Davidson Cnty., Teb84 F.3d 476, 486 (6th Cir.
2010);Dubey v. Stroh Brewery Cd.85 Mich.App. 561, 565-66 (1990). A plaintiff
must show “both that the reason was daland that discrimination was the real
reason.’St. Mary’s Honor Ctr. v. Hick$09 U.S. 502, 515 (1993)arris, 594 F.3d
at 486. A plaintiff cannot establishpsima facecase of discrimination based on
vague, ambiguous or isolated remaikein v. All America Plywood Co., In@232
F.3d 482, 488 (6th Cir. 2000) (citation omitted).

“The McDonnell Douglasramework can still be esl to analyze ADEA claims
based on circumstantial evidend&giger, 579 F.3d at 622-23, but not in cases where
the ADEA claim is based on direct eeiite. For ADEA claims based on direct
evidence of age discrimination, the Seqpe Court has enunciated “the correct
standard for ADEA claims as whetheetplaintiff has prove ‘by a preponderance
of the evidence ... that age was the *“fmrt cause of the challenged employer
decision,” such that the “burden of peasion does not shift to the employer to show
that it would have taken the action redass of age, even when a plaintiff has
produced some evidence tlagie was one motivatingdtor in that decisionGeiger;

579 F.3d at 621 (citinGgross v. FBL Financial Servs., In&57 U.S. 167, 129 S.Ct.
2343, 2351-52 (2009)).

In this case, PSI/Beaver does not disphe first three elements are satisfied
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for Plaintiff's age discrimination claims, as.li@) is a member of a protected class (an
employee who was at least 40 years old) was subject to an adverse action when
he was terminated and not directly kir@and (c) was qualified for the position he
held, as it is undisputed that he perfornasdembler tasks fonore than 10 months
before his termination and Beaver's repmstives have testified that he did good
work and was not let go for performance reasons.

Plaintiff contends, and the Court agretst there is direct evidence of age
discrimination. Rulla’s statement to Riaff that Plaintiff “should retire and let a
younger person have your job,” made in close proximity to the decision to release
Plaintiff (a decision in which Rulla paripated), could constitute direct evidence of
age discrimination by Beave3ee Debrow v. Centu®l Great Lakes, Inc463 Mich.

534, 540 (2001) (statement of employestgperior telling employee that he was
“getting to old for this shit” was direavidence of unlawful age discrimination);
Brewer v. New Era, Inc564 F. App’x 834, 839 (6th €i2014) (although he “was not
closely involved in the selection of employees to lay off even though he authorized
the layoffs during the reduction in forcesfatements by owner of company’s son two
months before plaintiffs were terminaté&tat they were ‘too old’ and ‘needed to
retire’ could arguably constitute directiéence of age discrimination by” company).

Based on Rulla’s statement, the Court fin@g there is a genuine dispute of material

11



fact whether Beaver discriminatedaaigst Plaintiff because of his age.

Plaintiff argues, and the Court finds, thia¢re also is ccumstantial evidence
that Plaintiff's age was a factor in Beavedscision not to directly hire him. Such
evidence includes: (1) Rulla’s comments that Plaintiff should retire; (2) Plaintiff was
the only one of the seven asdgders who was not direct-hired and all of the other
assemblers who were undé® were direct-hired; (3) the hiring of Bolstrum to
perform electrical assembly work; (4) continuing to post for persons to perform the
work Plaintiff was doing despite Beaver finding that Plaintiff did good work; and (5)
not hiring Plaintiff when JS failed his drigst, leaving open a direct-hire assembler
vacancy.

Beaver suggests that they did not know ldavPlaintiff was. As Plaintiff was
basically 30 years older than any of theestAerotek assemblelisseems reasonable
to assume that it was evident to Begwyersonnel that Plaintiff was over 40 and that
there was a significant differential in aetween Plaintiff ad the other Aerotek
assemblers.

Beaver asserts that the persons it hired to work its mechanical assembly
positions were the Aerotelssemblers who had been performing that work for many
months as contract employees. Beaver sthtgsPlaintiff worked as an electrical

assembler, which was a different position from the mechanical assembly positions that

12



he did not perform. Beaver cemids that Plaintiff “was an electronics technician and
.. . lacked experience indimechanical assembly watkne at Beaver,” and for that
reason, Plaintiff was not direct-hired the mechanical assembly positions. Beaver
notes that the position Plaintiff was hiredfitbon a contract basis was “Electronic
Technician,” as set forth on the personnel requisition form Beaver utilized.

Beaver indicates that Plaintiff's scomsthe mechanical assembly areas of the
skills matrix were uniformly poor, and Ryan “scored Plaintiff ‘0’ on 16 distinct
categories of work, including every category involving mechanical assembly.”
Beaver also relies on Plaintiff's testimony (Plaintiff states that he was joking) that
there was no reason for him to offerhelp mechanical assemblers during slow
periods because for his “first six months, [he] was . .still learning where the
bathroom was. So | reallyouldn’t help them a whole lot, but | did as much as |
could.” Finally, Beaver indicates thd&olstrum, who had been a long-time
PSl/Beaver employee and had been rgassi to Beaver in the fall of 2015,
performed as an Electronic Technician assuch, performed the electrical assembly
work, eliminating the need to direct hire Plaintiff. The Cdunds that Beaver has
offered a legitimate, non-discriminatorygmafor not direct-hiring Plaintiff.

Plaintiff asserts that there is ampléd®nce that Beaver’'s reason for not direct-

hiring him was pretextual. Plaintiff statdsat Beaver has offered different reasons

13



for its decision to lay-off Plaintiff: (a) lac&f electrical work, and (b) that Plaintiff
lacked the qualifications for mechanicabambly. As notedoave, there is evidence
that there was electrical work available at Beaver at the time Plaintiff was released,
as Bolstrum was hired to do electrical warkd became the “Electronics Technician”
just days after Plaintiff's release. Thé&s@o evidence that Plaintiff was advised that
there was no electrical work or that he lacked qualifications for the mechanical or
electrical assembly positions. As to the naubal assembly areas of the skills matrix
on which Plaintiff got poor scores, Plaintiff maintains that his low scores were
because he did not perform tlasks related to those scores. Plaintiff argues that his
ratings in those areas were blank circemnething that Beaver does not dispute.
Beaver states that a blank circle on theSkilis Matrix is the lowest rating, but that
a blank circle for a particular skills egfory means “no knowledge/not performed.”
The Court finds that Plaintiff has perdted adequate evidence that Defendant’s
asserted reason(s) were pretext for age discrimination.

For the reasons set forth above, @eurt denies PSI/Beaver’'s Motion for
Summary Judgment with respect to Plaintiff's age discrimination claims.

2. Disability Claims

To establish a priméacie case under ¢hPWDCRA/ADA, a plaintiff must

show that (1) he is “disabled”; (2) s qualified for the position without or without

14



accommodation; (3) he suffered an adversieac(4) that the employer knew or had
reason to know of the plaintiff’'s disabilitgnd (5) the position remained open, the
individual was replaced by a similarly-situated, non-disabled employee, or simiarly-
situated, non-disabled persons weeated more favorably than he we#hitfield v.
Tennesse®39 F.3d 253, 258-59 (6th Cir. 2001 glley v. Bravo Pitino Res61 F.3d
1241, 1246 (6th Cir. 1995). Beaver claims that Plaintiff cannot establish causation.
Lewis v. Humboldt Acquis. Cor81 F.3d 312, 321 (6th Cir. 2012 bang.

The entirety of Plaintiff's argument is:

Plaintiff wears adaptive devicé@searing aids) for his disabilities;
they are readily apparent. In additj Plaintiff specifically disclosed and
discussed his hearing disabilities witbfendant’s agents, and requested
that he not be subjected to loud music in the workplace. Defendant
Beaver responded to Plaintiffs concerns with hostility and/or
indifference, refusing to act. @&n Defendant’s overt hostility toward
Plaintiff's hearing loss and disabilitiessjury could easily conclude that
his Plaintiff's age and disability claims are intertwined — that Defendant
viewed Plaintiff as amolder, hard of hearingand thus less desirable
candidate for being direct hired. Atvery minimum, a question of fact
exists as to whether Plaintiff'sg#ibilities were a faot in Defendant’s
failure to direct-hire him.

[Dkt. No. 38, PgID 694]

Beaver did not respond to Plaintiff's disability argument in its reply brief.
Except for the comment by Kearns aboutilii“not listening” not being evidence
of disability bias, the Court isnot berpaaded by the argumer@eaver makes in its

brief in support of its Motion for Summary Judgment. Beaver’'s suggestion that
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Kearns did not know of Plaintiff’'s hearing issues is, at best, a genuine dispute of
material fact because Plaiffit{a) wore “readily apparehhearing aids; (b) claims he
discussed his hearing disabilities with Beaagents, and (c) asked that loud music
not be played in the workplace.

The rest of Beaver’'s arguments paraltglse made with respect to Plaintiff's
age discrimination claims and are rejedi@dthe same reason8eaver argues that
Plaintiff cannot show that similarly-situeat, non-disabled persons were treated more
favorably than he was. Beaver claiie persons who filled the mechanical
assembler positions were already perfognthat type of work and “thus were
objectively more qualified than Plaintiff for those positions, and therefore not
similarly situated to him.” Beaver assethat Plaintiff was not qualified for those
positions, nor the position originally awarded S (a position Beaver states was never
filled).

Although a much closer call than the @ggerimination claim, the Court denies
Beaver’'s Motion for Summary Judgment on Plaintiff's disability claims.

B.  Aerotek’s Motion for Summary Judgment
1. AgeDiscrimination
It is undisputed that Aerotek was Plaintiff's employer, but it is also undisputed

that PSI/Beaver made all decisions relato/laintiff’s relationship with PSi/Beaver.
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Specifically: (a) Beaver's General Manageerviewed him anddvised Aerotek that
it wanted Plaintiff to perform contract work for Beaver; (b) Beaver personnel
determined the position(s) to which Pl#irwas assigned andétduties he performed
at Beaver; and (c) Beaver personnel adi/igerotek on or about February 3, 2016
that it would no longer need Plaintiff’'s serges (or the services of two other Aerotek
contract employees) because Beaver did not have sufficient work. It is undisputed
that Aerotek and its employees were not involved in any of those decisions.

It also is undisputed that: (1) Aerotekployees were in regular contact with
Plaintiff regarding his position at Beav&2) Plaintiff never communicated to anyone
at Aerotek — before or @ he was released by Beaver — that Plaintiff had been
subjected to discriminatory treatment based on Plaintiffs age or disability; (3)
Plaintiff never communicated to anyone ardtek what Rulla had said to Plaintiff
about retirement and letting a younger persorelias job; and (4) Plaintiff was the
last of the seven persons identified by Plaintiff (including himself) that Beaver
selected to perform in Actuator Assembly.

Aerotek first asserts that Plaintiff has no evidence that Aerotek took any adverse
discriminatory employment actions against hithite v. Baxter Healthcare Corp.
533 F.3d 381, 402 (6th Cir. 2008) (requirifagsignificant change in employment

status . . .")EEOC v. Olver InG.2006 WL 2076764, at *2 (W.D. Va. July 24, 2006)
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(holding that there was no evidence that employer-staffing agency took an adverse
action against plaintiff when its clienedided to terminate plaintiff's assignment
where plaintiff had no reason to believe thayone at staffing agency played a role

in her termination, no one at the fiiteg agency ever said or did anything
discriminatory to plaintiff, and staffing agency did not share control over employees
it placed at client).

It is undisputed that no one assoethtwith Aerotek made any alleged
discriminatory comments to, or engagedany alleged diganinatory conduct
toward, Plaintiff. There is no evidence thalyone at Aerotek was even aware of such
comments, nor is there evidence that anyasseciated with Aerotek was involved in
any decisions regarding who to hire oy tf at Beaver. Plaintiff relationship with
Aerotek did not end when his contractipd with Beaver termiated, Aerotek did not
take any action to terminate its relationstmgh Plaintiff. and he continued to use
Aerotek to obtain employment. There is no evidence that anyone at Aerotek
discriminated against Plaintiff during tle®urse of the time Plaintiff worked for
Beaver.

Aerotek also argues that this is a retiton in force case, which requires that
“the evidence must be sufficiently probatieeallow a factfinder to believe that his

employer intentionally digsaminated against the plaintiff because of adéayhue v.
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Cherry Street Servs., IN&98 F. App’x 392, 401-02 (6t@ir. 2015). Aerotek argues
that Beaver did not hire anyone to replace Plaintiff, but that is a question of fact, as
discussed above (g, Bolstrum’s hiring).

Aerotek also asserts that Plaintiffist disabled under applicable laws because
his bilateral hearing loss is 0% and hiateral tinnitus is 10% (according to summary
of benefits obtained from the DepartmenVeteran Affairs).Aerotek contends that
there is no evidence that anyone at Aeretglk whom Plaintiff interacted knew that
he was disabled, but Plaintiff wore hewyiaids and he also sought — and obtained —
from Aerotek on February 2016 (before Plaintiff was told he was being laid off)
confirmation that he was a disabled vet. [Dkt. No. 39, Ex. 1]

Plaintiff claims that Aerotek knew @hould have known #t he was being
denied a direct hire position based os &ge when all the younger assemblers were
directly-hired but he was not. But, Aerotakjues that Plaintiff was the last one hired,
so it made sense that he wibble the last one directly-hired (as well as the fact that
he was the only one hired as an electrotechinician rather than for mechanical
assembly).

Plaintiff suggests thatjary could conclude that Rulla told Matthieu Moss at
Aerotek that it was time for Plaintiff teetire to make room for someone younger —

but there is no evidence of that. TheyoaVidence related to what Rulla may have
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told Moss upon the termination of Plaintiffslationship with Beaver is an email by
Moss that indicates that Moss was contacted by Beaver and told to lay off three
persons (including Plaintiff) for lack of need.

Plaintiff argues that Aerotek was areag of Beaver and seems to suggest that
Aerotek is responsible for acts of Beaver. Plaintiff's reliance on a Fifth Circuit case
is misplaced. IBurton v. Freescale Semiconductor, Inc., ManpowéB F.3d 222
(5th Cir. 2015), the court held that a stadfiagency could be liable for the plaintiff's
termination by its client “if iparticipates in the clientdiscrimination. For example,
if the firm honors its client’s requesttemove a worker from a job assignment for a

discriminatory reason and replace him with an individual outside the worker’s

protected class, the firm is liable for theaiminatory discharge. The firm also is

liable if it knew or should hae known about the clientiscrimination and failed to

undertake prompt corrective measures within its corlttaht 228 (emphasis added).

Here, there is no evidence Aerotek knemshould have known about the alleged
discrimination against Plaintiff.

Plaintiff argues that Aerotek is liable under a “cat’s paw” theory, but Plaintiff
misapplies the theory. Under the cat’svpheory, discriminatory animus may be
imputed to the titular decision-maker, ewemere the person is a mere conduit for the

actual discriminator’'s animu&§ee, e.g., EEOC v. New Breed Logistit®3 F.3d
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1057, 1069 (6th Cir. 2015). For the cat’s paaaity to apply in this case, there would
have to be evidence that Aerotek wasdhving force behind the employment action
(Plaintiff's termination at Beaver) and that Beaver simply made the decision at
Aerotek’s directive, without evaluating Pl&ifis situation. But, there is no evidence
that Aerotek: (1) made the decision tonienate Plaintiff’s relationship with Beaver;
or (2) was the driving force that dictated®eaver that Plaintiff should be terminated.
V. CONCLUSION

Accordingly,

IT IS ORDERED that PSI/Beaver’'s Mot for Summary Judgment [Dkt. No.
33] isDENIED.

IT IS FURTHER ORDERED that Aetek’s Motion for Summary Judgment
[Dkt. No. 34] isGRANTED.

IT IS ORDERED.

S/Denise Page Hood

Denise Page Hood
Chief Judge, United States District Court

Dated: August 30, 2018

| hereby certify that a copy of ther&going document was served upon counsel of
record on August 30, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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