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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

NANCY VARNER, Case No. 17-10082
Plaintiff, SENIOR U.S.DISTRICT JUDGE

V. ARTHURJ.TARNOW

THE STATE FARM FIRE & CASUALTY U.S.MAGISTRATE JUDGE

COMPANY, STEPHANIE DAWKINS DAVIS
Defendant.

/

ORDER DENYING IN PART AND GRANTING IN PART DEFENDANT’SMOTION FOR
SUMMARY JUDGMENT [6]

Plaintiff Nancy Varner filed this acin in Wayne CountyCircuit Court on
March 11, 2016 alleging claims of breachcohtract (Count I) and misrepresentation
and fraud (Count Il) against Defendants State Farm Fire & Casualty Company (“State
Farm”) and C Knight Insurance AgendyC Knight”). Defendant C Knight was
dismissed on January 6, 2017. DefendaateéSEarm removed the case to this Court
on January 11, 2017.

On April 4, 2017, Defendant file a Motion for Summary Judgment [6].
Plaintiff filed a Response [7] on April 28017. Defendant filed its Reply [8] on May
1, 2017.

A hearing was held on the Motion ddecember 7, 2017. Per the Court’s

request at the hearing, Defendamed a Supplemental Memorandum [10] on
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December 13, 2017 and Plaintiff filewl Response to the Memorandum [11] on
December 17, 2017.
For the reasons stated below, Defendant’'s Motion for Summary Judgment is
DENIED in part with respect to Count | afdRANTED in part with respect to
Count 1.
FACTUAL BACKGROUND
Plaintiff has been living at 17691 Hamilton since 1978 and has been insured
with Defendant since 1991. As of 2013, Plaintiff received homeowners’ insurance
coverage through Defendant’s agent, C Knight.
In pertinent part, Section | - Additional Coverages, § 11 of the applicable
Insurance Policy (“Policy”) provides:
Collapse. We insure only for diret physical loss to
property involving the suddeentire collapse of a building
or any part of a buildingCollapse means actually fallen
down or fallen into pieces. Itloes not include settling,
cracking, shrinking, bulgm expansion, sagging or
bowing. The collapse mudie directly and immediately
caused only by one of more tbfe following . . . (e) weight
of ice, snow, sleet or rain wdh collects on aroof . . ..
Furthermore, Section | - Conditis, 6 of the Policy provides:
Suits Against Us.No action shall be brought unless there
has been compliance with the policy provisions. The action
must be started within one yeafter the date of loss or
damage. In the event a claisiformally denied, in whole
or in part, the period of timin which a suibr action may

be commenced against the company is extended by the
number of days between the daibe notice of the loss is
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provided to the company and the date the claim is formally
denied.

On or about February 28, 2014while the Policy was in force, Plaintiff
suffered a loss that she submitas caused by snow ane iaccumulation on the roof
of her home. Amend. Compl. at § 13. Plaintiff alleges that the weight of the snow
caused beams supporting the columns onbdmement wall, exterior wall, second
floor, and roof to collapséd.

Plaintiff does not recall the exact ddbat she discovered the damage to her
home. In February 2014, Pdiff began to notice cracks the walls. Also in 2014,
Plaintiff hired a company to repair the ro&ometime prior to Jurg, 2015, Plaintiff
noticed that three sliding doorsher home were not working properly.

Plaintiff notified Defendant of the dage to her home on June 4, 2015.
Plaintiff acknowledged that shalerted Defendant of the damage several months after
the damage actually occurred. Plaintifstteed that she did not give Defendant
immediate notice of the damage becaokber husband’s passing on December 14,
2013.

On July 13, 2015, Defendant’s representative, David Walegna, conducted an

inspection of the property. Walegna camzd that the structural damage was the

! In the Amended Complaint, Plaintifflleges that the damage occurred on
February 28, 2014. Howeven her deposition, Plaintiff testified: “Just — | can’t
tell you how, | just picked that date . .l.was asked to give a specific date [by C
Knight]. | did not have a specific dateath could pinpoint.” Pl. Dep. 37:23; 38:4-6
(Oct. 31, 2016).
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“result of multiple latent construction defeghdividually or in concert” and there was
“no proximate causal relationship betweshserved damages and a singular weather-
related event or seasonalorrence.” [Dkt. #6-7 at 9].
On September 2, 2015, Defendant sent Plaintiff a letter stating:

Based upon the results of our discussions, site inspection,

and investigation, it was deteined that damage to your

home was caused by multiple latent construction defects.

There is also evidence of rot in the framing of the structure

due to long term exposure to water. Unfortunately damage
resulting from these causeslogs are not covered by your

policy.

Along with the letter, Defendant distrited $998.44 to Platiff for “repairs
from water damage.” Plaintiff submits thtae total cost to repair damage to the home
is $109,340.40. Proj. Cost. Est., Jan.2B16. Plaintiff maintains that Defendant
breached the insurance contract by failingdequately compensate her for the loss.

LEGAL STANDARD

Defendant moves for summary judgment uridele 56. On such a motion, the
Court must determine whether “the pleadirdgpositions, answers to interrogatories,
and admissions on file, together with thdidafvits, if any, show that there is no
genuine issue as to any material factl dhat the moving partis entitled to a
judgment as a matter of law.” Fed. R. G#..56(c). The moving party has the burden
of establishing that there are no genuingués of material fact, which may be
accomplished by demonstrating that the nonimmpyarty lacks evidence to support an

essential element of its caséelotex Corp. v. Catretd77 U.S. 317, 322 (1986). The
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Court must construe the eeidce and all reasonable irdaces drawn therefrom in the
light most favorable tdhe nonmoving partyMatsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp.475 U.S. 574, 587 (1986). A genuissue for trial exists if “the
evidence is such that a reasonable joould return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).
ANALYSIS

Defendant raises three issues in suppbits Motion for Summary Judgment.
First, Defendant argues that the actiobasred by the one-year limitations period set
forth in the Policy. Second, Defendant argtlest Plaintiff failedto state a claim for
misrepresentation and fraud. Finally, Defendant argues that Rlemniot entitled to
interest under Michigan’s Uniform TradPractices Act, M.C.L. § 500.2006.

l. Applicability of the Limitations Period

“Insurance contracts are subject tatstory regulations, and mandatory,
statutory provisions from the Insurance Cadast be read into the contracts when
applicable.”Randolph v. State Farm Fire & Cas. C829 Mich. App. 102, 104, 580
N.W.2d 903, 904 (1998). M.C.L. 8§ 500.2833jutates fire insurance policies in the
State. M.C.L. 8 500.2833(1)(q) requiresathnsurance policies contain limitations
periods and tolling provisionSee Randolpt229 Mich. App. at 106.

M.C.L. 8 500.2833(1)(q) provides:

That an action under the poji may be commenced only

after compliance with the policy requirements. An action
must be commenced within kar after the loss or within
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the time period specified in thmolicy, whichever is longer.
The time for commencing an action is tolled from the time
the insured notifies the insuref the loss until the insurer
formally denies liability.

It is undisputed that the loss occutren February 28, 2@land Plaintiff did
not notify Defendant of the &3 until June 4, 2015.

Defendant maintains that Plaintiff's suittimme-barred because she did not file
this action until approximately fifteen mdst after the loss occurred. Defendant
further maintains that Plaintiff is not entidld¢o tolling because she waited over one
year from the date of loss to notify Defendant of the damage.

In response, Plaintiff argaethat the limitations perd began on the date she
discovered the loss and not the date on which the loss occurred. Plaintiff reasons
that the action is timely becaugevas filed within one yeaof the date she discovered
the damage.

Alternatively, Plaintiff submits that Dendant waived the statute of limitations
defense by acknowledging liability, andypag the claim in part, despite being aware
that the claim was untimely.

Plaintiff's first argument is without miér The Policy plainlyrequires that the
insured commence the action “within one ya#tier the date of loss or damagg&€e

Rory v. Cont’l Ins. Cq.473 Mich. 457, 461, 703 N.\2d 23, 26 (2005) (noting that

courts “must construe and apply unamioigsi contract proviens as written.”).
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Neither the Policy nor M.C.L. § 500.2833(q) provide that the action may be
commenced within one year of the inglisediscovery of the loss or damage.

However, the Court’s interpretation of tRelicy is not fatal to Plaintiff's claim
because Defendant’s actions may constautaaiver of the limitations period set forth
in the Policy.

Waliver is the voluntary relinquishment of a legal righkdair v. Michigan 497
Mich. 89, 104 (2014). “In the insurancentext, waiver may bestablished ‘either
from affirmative acts of the insurer or @sithorized representadis, or its nonaction
with knowledge of the facts."Golumbia v. Prudential Ins. C0116 F.3d 1480, *3
(6th Cir. 1997) (internal citation omittedyee alsoJohnston v. Manhattan Fire &
Marine Ins. Ca. 294 Mich. 550, 556, 293 N.W.47, 750 (1940) (holding that an
“insurer may waive its right to have praaffloss furnished within the time limited ‘by
acts and conduct manifesting an intemid gourpose not to claim the supposed
advantage . ...").

Additionally, “[p]artial paynent on a debt . . . operates as . . . a waiver of any
right to take advantage by plea of limitations of any such lapse of time as may have
occurred previous to the payment being maditer v. Knights of St. Casimir Aid
Soc'’y, 461 Mich. 493, 607 N.W.2d 68 (200@ke alsadCSX Transp., Inc. v. Bengre
154 F. Supp. 3d 541, 554.(E Mich. 2015) (acknowledgg that a payment towards a

debt or obligation could constitutewaiver under Michigan law).
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Waliver may be shown by &tlarations that manifestdahparties’ intent and
purpose.”Reed Estate v. Ree@93 Mich. App. 168, 16, 810 N.W.2d 284, 290
(2011). But, a “waiver willhot be found absent a shogithat the party waiving his
right did so intending teelinquish that right.Dawdy v. DykhouseéNo. 250876, 2005
WL 119823, at *2 (Mich. Ct. App. Jan. 20, 2005).

Neither party has presented the Court waitithority that directly addresses the
issue of whether the insurer waives the sgatftlimitations defase in this context.
Accordingly, this appears toe an issue of first impression in Michigan. The Court
holds that Defendant’s “affirmative acts” pfocessing, investigating, and making a
partial payment on Plaintiff's clainseeGolumbig 116 F.3d at *3, over one year after
the date of loss, may constitute a waigéthe statute of limitations defense.

Defendant is no stranger to the one-year limitations period specified in its
Policy. On June 4, 2015, when Plaintifincmunicated to Defendant that the loss had
occurred on February 28, 2014, Defenda@ould have declined to investigate
Plaintiff's claim because it was untimely. feadant’s decision to proceed and make a
partial payment create a genuine issue ofeme fact as to whether it intended to
waive the applicable limitations period\ccordingly, summary judgment is not
warranted.

. Misrepresentation and Fraud
For the reasons stated on the rectrd, Court grants Defelant’'s Motion for

Summary Judgment with respect to Count Il
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[ll.  Statutory Interest

In the Amended Complaint, Plaintiff alleged that she is edtitb 12% interest
pursuant to M.C.L§ 500.2006. Y 18.

M.C.L. 8 500.2006 provides in pertinent part:

A person must pay on a timehasis to its insured . . . the
benefits provided under thermtes of its policy, or, in the
alternative, the person muptly to its insured, a person
directly entitled to benefits ued its insured’s insurance
contract, or a third party todaimant 12% interest . . . on
claims not paid on a timely basi . . . [i]f benefits are not
paid on a timely basis, the benefits paid bear simple interest
from a date 60 days after satisfactory proof of loss was
received by the insurer at the rate of 12% per annum . . . .

The purpose of M.C.L. § 500.2006t® penalize insurers who fail to timely
pay benefits.’'Stryker Corp. v. XL Ins. Apnb76 F. App’x 496, 64 (6th Cir. 2014). “It
applies when the insurance company iatdily in making timely payments to the
insured.” Yaldo v. N. Pointe Ins. Co457 Mich. 341, 348578 N.W.2d 274, 277
(1998).

Plaintiff has failed to provide any ewdce to support her claim that Defendant
was dilatory in carrying out its contractuabligations. Plaintiffs delay in notifying
Defendant of the loss is the reason for tmgtle of this process. Defendant promptly
responded to Plaintiff's claim, conduafj its inspection onjuly 13, 2017, and
formally denying benefits on September 2, 20There is no dispute of as to whether

Defendant acted in a timely manner. Theref®eajntiff's claim for statutory interest

is dismissed.
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CONCLUSION
Accordingly,
IT IS ORDERED that Defendant’s Motion for Summary Judgment [6] is
DENIED in part andGRANTED in part.

IT IS FURTHER ORDERED that Count Il iDISMISSED.

SO ORDERED.
s/Arthur J. Tarnow
ArthurJ. Tarnow
Dated: December 21, 2017 Senior United States District Judge
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