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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
RONALD WHAYNE ,
Plaintiff, CIVIL ACTION NO. 1 7-cv-10262
V. MAGISTRATE JUDGE MONA K. MAJZOUB

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

OPINION AND ORDER
DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT [1 6] AND
GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT [1 7]

Plaintiff Ronald Whayneseeks judicial review of Defendant CommissionerSocial
Security’s determination that he is not entitled to social security benefitssf@hysical and
mental impairments under 42 U.S.C. 8§ 405(g). (Docket noB&fpre the Court are Plaintiff's
Motion for Summary Judgment (docket n6) and Defendant’s Motion for Summary Judgment
(docket no. I). With consent of thgarties, this case has been referred to the undersigned
conduct all proceedings and entefireal judgment in accordance with 28 U.S.C. § 636(c) and
Federal Rule of Civil Procedure 73. (Docket @6.) The Court has reviewed the pleadings,
dispenses with a hearing pursuant to Eastern District of Michigan Local Rulg¢2j,14nd is
now ready to rule.

l. PROCEDURAL HISTORY
Plaintiff protectively filedanapplication for a period of disability and disability insurance

benefits on September 212012, alleging disability beginningFebruary 1, 2012, due to
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hypertension, rheumatoid arthritis, type 2 diabetes| a leaky heart valve(TR 220-21, 245
249) The Social Security Administration denied Plaintiff's claim March § 2013, and
Plaintiff requested ale novohearing. (TR68-80, 118-19 On March 20, 204, Plaintiff
appeared with a representativedaestified at the hearing before Administrative Law Judge
(ALJ) B. Lloyd Blair. (TR30-51) The ALJ issued an unfavorable decision on April 23, 2014,
but the Appeals Council remanded the matter for further consideration. 817®2) On
remand, Plainff appeared with a representative and testified at another hearing beforexhe A
onJanuary 13, 2@ (TR52-67) The ALJ then issued another unfavorable decisioiaonary
28, 205, which the Appeals Council declined to review. (TR5,11524.) Plaintiff
subsequently commenced this action for judicial review, and the partiesrfilesl motions for
summary judgment, which are currently before the Court.
Il. HEARING TESTIMONY AND MEDICAL EVIDENCE

Plaintiff (docket no. & at 8-10) andDefendant (docket no. 17 at?} have set forth brief
statements regarding the facts relevant to the issue Plaintiff raises oh apjpeaALJ seforth a
detailed factualsummay of Plaintiff's medical recordand thehearing testimony.(TR 20-22,
24.) Having conducted an independent review of Plaintiff's medical record and thaghear
transcript,the Court finds that there are no material inconsisteneie®ngthese recitations of
the record Thereforejn lieu of resummarizing this informatiorthe Courtwill incorporate the
aboveeited factual recitation by referenceand will also make referenceand citationsto the
recordas necessary address the parties’ argumettitsoughout this Opinion and Ged
1. ADMINISTRATIVE LAW JUDGE’S DETERMINATION

The ALJ found that Plaintiff did not engage in substantial gainful activity ftben

alleged onset date of February 1, 2012 through the date last insured of December 31, 2012. (TR



18.) Next, the ALJ detmined that Plaintiff suffered from the severe impairnseraf
hypertension, diabetes mellitus with neuropathy, osteoarthritis of the, remmtisbesity, but he
found that Plaintiff's alleged mental impairment was not a medically determimapsrment
(TR 18-19) Additionally, the ALJ found that Plaintiff's impairments did not meet or medically
equal the severity of an impairment listed in 20 C.F.R. Part 404, Subpart P, Appendix19- (TR
20.) The ALJ then found that, through the date last insurkdntiff had the following residual
functional capacity (RFC):

[T]he claimant hd the residual functional capacity to perfodight work as

defined in 20 CFR 404.158%)( except:never use ladders, scaffolds or ropes;

occasionally use ramps, stairs, stolkpeel, crouch or crawl or balance; never use

pneumatic, torque or power tools; frequently but not constantly handle or finger;

occasionally bend, twist and turn at the waist; do no commercial driving; and no

foot pedal usage.
(TR 20-23) Subsequently, in reliance on thecational expert'yVE'’s) testmony, the ALJ
determined that Plaintiff was capable of performing a significant numbebsfin the national
economy. (TR23-24) Therefore, the ALJ found that Plaintiff was not disabled under tbi@lSo
Security Act at any timérom February 1, 204, through the date last insured of December 31,
2012. (TR 16, 24.)
V. LAW AND ANALYSIS

A. Standard of Review

Pursuant to 42 U.S.C. 8§ 405(g), this Court has jurisdiction to review the Commissioner’s
final decisions. Judicial review of the Commissioner’'s decisions is limited to detegmin
whether his findings are supported by substantial evidence and whether heeehtp&oproper
legal standardsSee Richardson v. Perale¥02 U.S. 389, 401 (1971\yalters v. Comm’r 127

F.3d 525, 528 (6tkeir. 1997). Substantial evidence is more than a scintilla but less than a

preponderance; it is “such relevant evidence as a reasonable mind might accept ag &olequat



support a conclusion.”Richardson402 U.S. at 401 (quotingonsolidated Edison Co. v. NLRB
305 U.S. 197, 229 (1938))valters 127 F.3d at 528. It is not the function of this Court to try
casedgle novgresolve conflicts in the evidence, or decide questions of credib8iée Brainard

v. Sec’yof Health and Human Sery889 F.2d 679, 681 (6th Cir. 198@arner v. Heckler745
F.2d 383, 387 (6th Cir. 1984).

In determining the existence of substantial evidence, the court must examine the
administrative record as a whol&ee Kirk v. Sec’y dflealth and Human Sery$67 F.2d 524,
536 (6th Cir. 1981)cert. denied 461 U.S. 957 (1983). If the Commissioner’'s decision is
supported by substantial evidence, it must be affirmed, even if the reviewingvoald decide
the matter differentlyKinsella v. Schweiker708 F.2d 1058, 1059 (6th Cir. 1983), and even if
substantial evidence also supports the opposite concluSiea.Her v. Comm’r203 F.3d 388,
38990 (6th Cir. 1999)Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986) (en banc) (mpti
that the substantial evidence standard “presupposes that there is a zone of ithimicghich
the decisionmakers can go either way, without interference by the courts”).

B. Framework for Social Security Determinations

Plaintiff’'s Social Securitydisability determination was made in accordance with a five
step sequential analysis. In the first four steps, Plaintiff was requirédwotkat:

(2) Plaintiff was not presently engaged in substantial gainful employment; and

(2) Plaintiff suffered froma severe impairment; and

3) the impairment met or was medically equal to a “listed impairment;” or

(4) Plaintiff did not have the residual functional capacity (RFC) to perfornvaete
past work.

See20 C.F.R. § 404.1520(#)). If Plaintiff's impairments prevented Plaintiff from doing past

work, the Commissioner, at step five, would consider Plaintiff's RFC, age, education, &nd pas



work experience to determine if Plaintiff could perform other work. If not, Fambuld be
deemed disabledSee d. at § 404.1520(g). The Commissioner has the burden of proof only on
“the fifth step, proving that there is work available in the economy that the claimant ca
perform.” Her, 203 F.3d at 391. To meet this burden, the Commissioner must make a finding
“supported by substantial evidence that [the claimant] has the vocational quahBcati
perform specific jobs.”Varley v. Sec'’y of Health and Human Ser820 F.2d 777, 779 (6th Cir.
1987). This “substantial evidence” may be in the form of vocatiemgert testimony in
response to a hypothetical question, “but only ‘if the question accurately poftreeys
claimant’s] individual physical and mental impairmentdd: (citations omitted).

C. Analysis

The Social Security Act authorizes “two types@mand: (1) a post judgment remand in
conjunction with a decision affirming, modifying, or reversing a decisioh@fCommissioner]
(a sentencéour remand); and (2) a pjadgment remand for consideration of new and material
evidence that for good cause was not previously presented to the [Commissionegr{eesec
remand).” Faucher v. Sec’y of Health and Human Seris. F.3d 171, 174 (6th Cir. 1994)
(citing 42 U.S.C. 8§ 405(g)). Under a sentefmer remand, the Court has the authority to “enter
upon the pleadings and transcript of the record, a judgment affirming, denymyeosing the
decision of the [Commissioner], with or without remanding the cause for a hearing. .€2 §.S
405(g). Where there is insufficient support for the ALJ’s findings, “the apprepeatedy is
reversal and a sentenfmur remand for further considerationMorgan v. Astrug10-207, 2011
WL 2292305, at *8 (E.D. Ky. June 8, 2011) (citiRgucher 17 F.3d at 174).

Plaintiff asserts that this matter shouldrbeersed and/or remanded under sentence four

becausdl) “[tlhere is no substantial evidence to support the ALJ’s conclusion that fPldidti



not require a cane in 2012;” and (2) “[tlhe use of a cane precludes light mothus the RFC at

issue necessayilfails to comply with applicable law.” Docket no. 16 at }12.) Seemingly

with regard to his first argumerRaintiff asserts;[i]t is obvious that more consideration should
have been given in the RFC ati@ analysis of the need for a cane thanrgply mention once

that, on one given date in late 2012, Plaintiff was not observed to enter the building with a cane
and to walk with no seen gait issues in an office that dalgl’at 12.) Presumably, Plaintiff is
referring to the ALJ’sconsiderationof Plaintiff's December 2012 consultative examination
conducted by Leonidas Rojas, M.D. But contrary to Plaintiff's assertionistinat all the ALJ
considered in determining whether Plaintiff's RFC included the need for a cane.

Here, he ALJpointedout that there are only two sets of medical records in evidence that
were generated prior to Plaintiff's date last insured of December 31,-20d4@ being a set of
treatment records from Union Lake Medical Center and the other being Dr.sRagasultatve
examination report. (TR 22.) The ALJ considered and discussed those treatioeels iredis
decision and in doing so, hacknowledged tha®laintiff repored knee painthatthere was “no
giving out” of his knees, andhathis pain was a little btgr with Mobic. (TR 22.) The ALthen
highlighted the facthat there was no mention of the use of a cane in those records. (TR 22.)
The ALJ also acknowledged Plaffis testimony that he started usiagcane sometime in 2012
or 2013and that he had@octor’s prescription for the cane. (TR 2Ilhe ALJthenpointed out
however that Plaintiff's testimony was inconsistent with the fact that Plaintiff did not require
cane at his December 2012 consultative examination. (TR 21.) Thalgddotedthatat the
consultative examination, Plaintiff's gait was described as stable anidh wadlhmal limits, and

Plaintiff had no difficulty standing up from a chair or getting on or off the exaromaable.



(TR 21, 22.) The ALJ further noted Dr. Rdg@éinding that thee was no clinical evidence to
support the need forane (TR 22 (citing TR 342).)
The RFC assessment is the Commissioner’s ultimate finding about the claiataihty
to perform workrelated activities. Social Security Ruling (SSR)36 1996 WL 374183, at *5
(July 2, 1996). It is defined as the most, not the least, the claimant can do despite his
impairments. 20 C.F.R. 884.1545(a), 416.945(a). The ALJ derives the RFC after considering
the medical and other relevant evidence in the rectid. The above discussion demonstrates
that, in accordance with th8ocial Security Administration’§SSA’s) regulations, the ALJ
weighed the medical evidengdth Plaintiff's subjective complaints and developed a physical
RFCthat did not include the need for a cdrased on the evidence that he found to be credible.
The ALJ’s determination that Plaintiff did not require a cane in 20 52pported by substantial
evidence.
Moreover, as Defendant argues, Plaintiff has failed to identifyreadical evidence from
the period of alleged disability that demonstrates his asserted need for #Ssetcket no. 17
at 310.) Under the SSA’s regulations,
To find that a handheld assistive device is medically required, there must be
medical doamentation establishing the need for a hhelll assistive device to
aid in walking or standing, and describing the circumstances for which it is
needed (i.e., whether all the time, periodically, or only in certain situations;
distance and terrain; and aother relevant information).
Social Security RegulatiorSEGR 96-%, 1996 WL 374185, at *{S.S.A. July 2, 1996) The
only record evidencthat Plaintiff cites b show that he needs a caréiistestimony that he had
a doctor’s prescription for the caand his 2012 treatment recordSeedocket no. 16 at-8.)

As discussed aboyhowever, Plaintiff's treatment records do not mention the use of a cane, and

Plaintiff hasnot produced a prescripticor any other medical documentation that establighegs t



he needed a carfer any purposealuring the insured period of disability. Plaintiff has not met
his burden under SSR 96-9p.

In light of the fact that Plairfi has failed to establish that a cane was medically
necessaryluring the alleged period ofgability, Plaintiffs second argumentthat his use of a
cane precludes the RFC for light work assessed by the-Aletessarily fails And it also fails
on the merits. In making this argument, Plaintiff recites the definition of gk andasserts
that the usef a cane does not comport with the requirements of light workyiger asserts
that the use of a cane precludes work above the sedentary level. (Docket no.-18 @itirly
SSR 8312 and POMS 8§ DI 25020.005A5).Jhe authorityuponwhich Plaintiff reliesin this
regard relates, in relevant part, to a claimant’s loss of use of an upper igxtieoh to a
claimant’s need to use a cam@d Plaintiff develops no argument regarding how these two issues
could be related The Court is not obligated to address perfunctory arguments or develop them
on Plaintiff's behalf, and it declines to do so heBe=eBush v. AstrueNo. 1211790, 2013 WL
1747807, at *14 (E.D. Mich. Jan. 25, 2013) (Grand, M.J.) (citation omitted).

SSR 969p, the regulation that specifically addresses Haald assistive devices,
discussesan individual'sability to performsedentaryvork in conjunction with the use of a cane,
andit instructs that it may be especially useful to consult a vocatioraburce in order to make
a judgment regarding the individusilability to make an adjustment to other worlsSR 969p,
1996 WL 374185, at *7. The ALJ did so here. At the heating,ALJ asked the VE if an
individual with Plaintiff's RFC for a limited range of light work and who also reguar&€ane to
ambulate would be able to perforansignificant number of jobs existing in the regional and
national economy. (TR 684.) The VE responded in the affirmative and identified several

thousand jobs at the light level that such an individual, Plaintiff, could perform if he also



required a cane to ambulate. (BR65.) Plaintiff’'s argument that his use of a cane precludes
his ability to perform light work is therefore unavailing.
Accordingly, IT IS ORDERED that Plaintiff's Motion for Summary Judgment®]lis

DENIED, and Defendant’s Motion for Summary Judgmeni [ GRANTED.

Dated: March12, 2018 s/ Mona K. Majzoub
MONA K. MAJZOUB
UNITED STATES MAGISTRATE JUDGE

PROOF OF SERVICE

| hereby certify that a copy of th@@pinion and Order was served upmunsel ofrecord
on this date.

Dated: March12, 2018 s/ Leanne Hosking
Case Manager




