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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ABELARDO MORALEZ,
Plaintiff, Case No. 17-10567

Honorable Laurie J. Michelson

V. Magistrate Judge Anthony P. Patti

MICHAEL SHANNON MOORE,et al.,

Defendant.

OPINION AND ORDER ADOPTING REPORT AND RECOMMENDATION [102]
AND GRANTING MOTIONSTO DISMISS[17, 18, 28, 31, 71, 75]

Abelardo Moralez keeps two hom&uring the winter, Moralegays he lives at 729 Page
Avenue, Jackson, Michigan. (R. 1, PID 5.) Come summer, he moves down the street to 705 Page
Avenue. (d.) Whatever the season, Moralez spendsedlyas a neighbor to Keeder's Show Bar
(R. 1, PID 12) and Mooreski’'s Pub (R. PID 18). fidlez says Mooreski's Pub is not the best
neighbor and a chief cause of this litigation.

Moralez brought suit agast thirteen defendants, and theu@ referred all pretrial matters
to Magistrate Judge Anthony Patti. All Defendantoved to dismiss and Magistrate Judge Patti
issued a Report and Recommenaiataddressing twelve of the ttden. He recommends granting
the motions to dismiss. (R. 102, PID 748.) Merabbjected to the Report (R. 109), and the Court
now turns to those objections.

l.

Starting in 2013, Moralez says Mooreskpatrons along with Mooreski’'s owners—

Michael and Robert Moore—begao repeatedly harass him. (R. 1, PID 11-16.) The Moores, in

particular, called Moralez a number of racialitiegts, threatened to sexually assault him,
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threatened his life, and riw rocks or beer bottlest him. (R 1, PID 7, 11-16By 2015, the
Moores had progressed to “molesting” i@z in public places. (R. 1, PID 11.)

Compounding the problem, Moralez says offidessn the Jackson Police Department did
nothing to stop the assaultil.j Jackson police officers refuseddmnduct a criminal investigation
into Moore and refused to arrest him despltaalez’'s many complaints. (R. 1, PID 15-16.) The
police response was so ineffectual, Moraledgkd complaints with the Michigan Attorney
General’'s Office. (R. 1, PID 16.) Moralez alsomplained to the Mhigan Liquor Control
Commission about Mooreski's Pulbd.)

In the summer of 2013, Moralez claims the alksaurned destructive. On July 5, 2013,
Moralez called Jackson Police to report annapied arson on his winter home. (R. 1, PID 18.)
Moralez says he watched from 705 Page Avenbdiasael Moore, along with others, threw rocks
and fireworks through the fromtindow at 729 Page Avenudd() Police reports attached to the
complaint confirm that someone tossed a rauk firework through the hne’s window, starting
a small fire. (R. 1, PID 37-40.) And one night2i@15, after Moralez callegblice to report that
Mooreski’'s Pub was serving liquafter hours, Moore and one ofHhiartenders threw a brick at
729 Page Avenue. (R. 1, PID.]11

So in December 2015, Moralez went to coumltain a personal protection order against
Michael Moore. (R. 1, PID 3.) But the request was denidd.Nloralez claims a state judge issued
an order preventing the clerk froissuing the protective order. @hudge’s order to the clerk,
along with the clerk’s denial of a protective order, led Moralez to petition Michigan’s Judicial
Tenure Commission to investigateudge and the clerk. (R. 1,0°28.) ya The investigation did

not uncover any wrongdoing. (R. 1, PID 28.)



Around the same time as the alleged assaMitsalez says Michael and Robert Moore
started filing false complaintsbout 729 Page Avenue. (R. 1, F3D Moralez thinks the Moores
filed the complaints to force Moralez to moaeay from the neighbbood. (R. 1, PID 5.) The
complaints eventually led Jackson city inspectorssue a blight citeon for 729 Page Avenue.
(R. 1, PID 42-44.) Moralez thinks the Mooregbbd the city inspectors. (R. 1, PID 5.)

The citations brought Moralez to court a @ed time, now before a judge in Jackson’s
Administrative Hearings Burea(R. 1, PID 24.) Moralez demandefliay trial because he claimed
the citations were all the result of Moore’s goingtorial devices. (R. RID 5.) The court denied
Moralez’s request for a jury trial and finedrh$2,510 for the blight wilation. (R. 1, PID 24.) A
court order required Moraléa fix the house by July 2017d()

To fix the house, 729 Page Avenue needddresive repairs to the chimney, roof, and
exterior. (R. 1, PID 5-10.) Moraleompleted the exterior repaifR. 1, PID 8) and in early 2017
received a permit to complete the chimnay aoofing repairs (R. 1, PID 30, 31-35). But before
Moralez could fix the roof, th®oores conducted a survey, posgitd build a fence around their
property. (R. 1, PID 10.) After the surveyors Idfipralez says the Moores moved the surveyor’s
stakes 300 feet onto Moralszproperty, stdang his land. [d.) As a result, Mmlez could not use
a ladder large enough to reach 729 Page Avenue’s td9fThie Moores also prevented Moralez’s
contractors from parking in Mooreski’s lot. (R, PID 9.) In the end, Moralez was unable to fix
his roof. (R. 1, PID 11.)

All of the above led Moralezo file suit in federal court, soon after the Jackson
administrative court fined Moralez for the diit violation. (R. 1.) Moalez names thirteen
defendants. (R. 1, PID 1.) Primarily, Moralez directs his clairttgeatloores. But he also includes

the state judge and clerk he sagproperly denied a personal prdige order, Michigan’s Judicial



Tenure Commission, an assistant attorney génema Michigan Liquor Control Commission,
Jackson Police Officers, Jackson Gafficials, and a surveying companyd.

Moralez’s complaint is difficult to decipher. the main, Moralez say® brings suit under
42 U.S.C. § 1983, claiming that Jackson City O#igj police officers, ahjudges conspired with
the Moores to violate Moralez’s constitutional rights. (R. 1, PID 2.) Moralez’s complaint also
includes state-law claimsg, e.g., R. 1, PID 2 (alleging the Mooresolated Michigan’s “Stalker
Statute”).)

The Court referred all pretrial matters to Magistrate Judge Anthony Patti. (R. 3.)
Subsequently, Moralez filed two motions for infiive relief (R. 37, 38which Magistrate Judge
Patti recommended denying (R. 63). Over Moralez’s objections (R. 63), the Court adopted
Magistrate Judge Patti's recommendation {#), and declined to exercise supplemental
jurisdiction over Mor&z’s state-law claims (R. 79, PID 568)s a result, Morale was left with
counts primarily alleging 8 1983 and § 1985 violatialmg with counts citing to federal, criminal
statutes.$ee R. 102, PID 754.)

All Defendants moved to dismiss Morale complaint. (R. 17, 18, 28, 31, 71, 75, 89.)
Moralez responded ®ome of the motions, but not all (RL, 58, 100), and instead filed a motion
to disqualify Magistrate Judge Patti (R. 99). Magite Judge Patti denied Moralez’s request to
disqualify him (R. 101), and issued a Repard &#ecommendation addrasgisix of the motions
to dismiss (R. 17, 18, 28, 31, 71, 75). Magistdatdge Patti recommended granting all of them.
(R. 102, PID 748.) (The seventh motion to disnfigsg by the MichigarLiquor Commission (R.

89), is not part of the Report and Recommendatimhthus will be addressed at a later date.)

Moralez objects to Magistrathudge Patti’'s Report drRecommendation. (R. 109, 110.)

Moralez appears to raise thirteen objections, amdHik complaint, they are difficult to discern.



(R. 102, PID 809.) The bulk of Moras objections concern whae views as an unjustified
referral of his case tthe magistrate judgeSe R. 1, PID 804-05.) The Court now turns to
resolving the objections, and for the reasonsftilw, the Court adopts Mastrate Judge Patti’s
recommendations.

.

Because Moralez has consistently voiced dtigection to the referral of his case to
Magistrate Judge Patti, the Court will explain thlemal process in a bit modetail than usual.

Congress has empowered district judges tesighate a magistrate judge to hear and
determine” the vast majority of “pretrial matter[s]” in both criminal and civil cases. 28 U.S.C. §
636(b)(1)(A) (“Notwithstanding any pwision of law to the contrary[, . . a judge may designate
a magistrate judge to hear adetermine any pretrial matter pendibefore the court, except a
motion for injunctive relief, for judgment on tipdeadings, for summary judgment, to dismiss or
guash an indictment or information made by theai@ant, to suppress evidence in a criminal case,
to dismiss or to permit maintenance of a clasmacto dismiss for failuréo state a claim upon
which relief can be granted, anditovoluntarily dismiss an action.”see also Fed. R. Civ. P.
72(b). A district judge iso reconsider such a determinatlmna magistrate judge only where “it
has been shown that the magistrate judge’s ordézasly erroneous or caary to law.” 28 U.S.C.

8 636(b)(3).

Congress also has empowered district judgefetignate a magisteajudge to conduct
hearings on, and to prepare “proposed findingacfand recommendatis”"—i.e., a “report and
recommendation”—for the disposition of variouspbsitive motions, such as a motion to dismiss
or a motion for summary judgment. 28 U.S.@3%(b)(1)(B) (“Notwithstading any provision of

law to the contrary[,] . . . a judge may alssideate a magistrate judge to conduct hearings,



including evidentiary hearings, and to submit jadge of the court propes findings of fact and
recommendations for the disfpi@en, by a judge of the courtpf any motion excepted in
subparagraph (A), of apgations for post[-]Jtriakelief made by individualsonvicted of criminal
offenses and of prisoner petitions Ibaging conditions of confinement.”3ge also Fed. R. Civ.
P. 72(b). If a party objects tomagistrate judge’s report and resoendation, it is to be reviewed
de novo by the district judge. 28 U.S.@.636(b)(1)(C). When conducting thde novo (or new)
review, the district court may “accept, rejectpardify the recommended decision, receive further
evidence, or recommit the matter to the magistrate with instructi®e.Massey v. City of
Ferndale, 7 F.3d 506, 509 n.8 (6th Cir. 1993).

Finally, “[a] magistrate judge may be assigsadh additional duties as are not inconsistent
with the Constitution and laws of the United States.” 28 U.S.C. § 636(b)(3).

Thus, Moralez’s general objections to thée of the Magistrie Judge are unfounded.

In this case, Magistta Judge Patti's Report addresses dispositive motions. So this
Court conducts an entirely new review of onlg findings or recommendations to which Moralez
objects. 28 U.S.C. § 636(b)(1)(C) (“A judge oktbourt shall make a de novo determination of
those portions of the report or specified pragabBndings or recommentians to which objection
is made.”);Thomasv. Arn, 474 U.S. 140, 150 (1985) (“It domset appear that Congress intended
to require district court regiv of a magistrate’s factuar legal conclusions, underde novo or
any other standard, when neithertpabjects to those findings.”)

[1.
A.
Even giving Moralez the benefit of the doulrtost of his objections are nonresponsive to

the magistrate judge’s Report. As mentioned, Néarahinks the Court should not have referred



this case to the magistrate judgen top of that, Moralez belieg that a number of entities,
including this Court and the magiste judge, conspired to denyrhhis right to a jury trial.See
Id. at 805, 806, 808.) At other times, Moralez objd¢otshe Court’'s apparerias in favor of
dismissing the cased( at 805), the Court’s order declining éaercise supplemental jurisdiction
over the state claimsd; at 808), and the order denying his motions for injunctive realkikfat
805). As these objections do not point to any atlegreors in the present Report, they provide no
basis for rejecting it.

B.

Yet liberally construing his obgtions, Moralez appears to challenge the dismissal of all
claims against Assistant Attay General Gerald Whalen, thichigan Liquor Commission, and
Michael Moore. [d. at 807.) However, the Court will overrule this objection.

For one, the Report does not dismiss theHigjan Liquor Commission. (R. 102, PID 748.)
The Commission’s motion to dismiss (R. 89) remains pending.

As for Whalen, Moralez appears to allethpat Whalen was somehow involved in the
Michigan Liquor Control Commissionfailure to investigat Moralez’s issuesith Moore. (R. 1,
PID 16.) But Moralez’s complaint says only thatda#led Whalen'’s office and they referred him
to the Attorney General’s complaint division. (R. 1, PID 16.) It may be Moralez brings a § 1983
claim against Whalen, but to properly plead ,oMoralez needs to allege a violation of a
constitutional right.See Moldowan v. City of Warren, 578 F.3d 351, 376 (6th Cir. 2009). As
Moralez has not explained howfeging his call to the complaindivision gives rise to a
constitutional violation, Moraz has not properly pled a § 198&im against Whalen. So the
Court overrules Moralez’s objection and agreeth the Report's recommendation to dismiss

Whalen.



Moralez’s objection to the Report’'s recomrded dismissal of all claims against Moore
requires a bit more analysis. Mtwa brings three claims agairibe bar owner: a § 1983 claim for
numerous instances of bullying, assault, amdatening behavior; a claim under the Hobbs Act;
and an action for civil remedies guiant to the RICO statute.

Starting with the § 1983 claim, Moore is avate party. Because d] plaintiff may not
proceed under § 1983 against a private party rtemaow discriminatorgr wrongful the party’s
conduct,"Tahfsv. Proctor, 316 F.3d 584, 590 (6th Cir. 2003), Moralez needs to plead that Moore
was acting under color of state law. As Morasezdmplaint offers no plausible basis for finding
that Moore ever actetlinder color of law,”see Moldowan, 578 F.3d at 399, the Court, having
conducted its owrde novo analysis, reaches the same conclusion as Magistrate Judge Patti.
Moralez’'s § 1983 claim againktoore will be dismissed.

Moving on to the Hobbs Act claim, it fails bersee the Hobbs Act is a criminal statute.
And a private party like Moralez cannot briag action under the Hobbs Act against another
private individual like MooreSee Stanard v. Nygren, 658 F.3d 792, 794 (7th Cir. 201Y)jsdom
v. First Midwest Bank of Poplar Bluff, 167 F.3d 402, 408—-09 (8th Cir. 1999).

Finally, Moralez’s complaint does not propegplead a civil RICO claim. Moralez’s
complaint does nothing more than dibethe RICO statutes, 18 U.S.C. §8 1@6%q. (R. 1, PID
18.) It offers no plausible, factual basis for @il RICO claim, and bare-bones legal conclusions
surrounded by “threadbare recitals of the elemehtscause of action” cannot survive a motion
to dismiss.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). Thus, the Court overrules Moralez’s

objection and adopts the Repomezommendation to dismiss all claims against Moore.



C.

It appears that Moralez also objects to Report’s characterization of his claims against
the Jackson City Officials. (R. 109, PID 809.) Memseems to argue tloficials violated due
process when they denied Moralez the rightatqury trial in the administrative proceeding
culminating in a $2,510 fineld.)

But Magistrate Judge Patti’'s Report did mead Moralez’'s complaint to contain a due
process claim against the Jackson City Officimistead, the Report read Moralez’s complaint to
bring a Fifth Amendment, double-jeopardy clainaiagt the officials. (R. 102, PID 777.) And the
officials read the complaint that way too. (R..) Accordingly, the Report dismissed the double-
jeopardy claim because double jeopardy is itiegble to civil fines. (R. 102, PID 778-79.)

Having looked at the complaint anew, the Court reaches the same conclusion. Even given
the most liberal construction, Moralez’s complaint does not plead a due process claim against the
Jackson City Officials. To be sure, Moralez sipéead due process claims against Jackson police
officers and a state court judgeautlithey, too, do not survive thufficers’ and judge’s motion to
dismiss). SeeR. 1, PID 8, 11; R. 102, PID 769, 781.) Howeweith respect to the Jackson City
Officials, Moralez alleges thatetblight violation and fine amoutd a “search warrant’ leading
to police assault upon Mexican-Anwan taxpayers.” (R. 1, PID 7Ly the alternative, Moralez
alleges the fine violates double jeopardy becdngsalready paid his “estate taxes in fulld.]

Yet Supreme Court precedent dditshes that the double-jeopardyese only applies to criminal
trials and criminal conviction&ee Serfassv. United Sates, 420 U.S. 377, 388 (1975). As Moralez
challenges the imposition of a civil fine, Magis&raludge Patti correctlgismissed Moralez’s

double-jeopardy claim against thackson City Officials.



V.
For the foregoing reasons, the Court addpe Report and Regonendation. (R. 102.)

Accordingly, the Court grants the six motidnsdismiss addressed therein. (R. 17, 18, 28, 31, 71,

75.)
SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: March 21, 2018 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguwioent was served upon counsel of record
and any unrepresented parties via the Co®BTF System to their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on March 21, 2018.

s/Keisha Jackson
Case Manager
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