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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

MATI LEEAL, et al,
Plaintiffs, CasdNo. 2:17-cv-10645
Hon. Matthew F. Leitman
V.

DITECH FINANCIAL LLC,

Defendant.

OPINION AND ORDER (1) GRANTING DEFENDANT'S RENEWED
MOTION FOR SUMMARY JUDGME NT (ECF No. 49) AND
(2) DENYING WITHOUT PREJUDICE DEFENDANT'S
REQUEST FOR ATTORNEYS' FEES

Plaintiffs Mati and Malka Leeal deftied on their home mortgage loan, so
Defendant Ditech FinancidlLC (“Ditech”), the Leeals’loan servicer, initiated
foreclosure proceedings against them. ls #iction, the Leeals contend that Ditech
may not foreclose on their mortgage becatsg (the Leeals) previously obtained
a state-court default judgment in whichetbktate court declared “void” the note
secured by the mortgage. The Leeals insist that since the note secured by the
mortgage was voided by thefdelt judgment, the mortgage no longer viable, and
no foreclosure of the mortgage is permissible.

The problem for the Leeals is thakthsued the wrong parties in the prior

state-court action. Instead of suing thenewof the note and Ditech (which was the

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2017cv10645/318154/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2017cv10645/318154/55/
https://dockets.justia.com/

servicer and holder of the mortgage attiime), the Leeals sued the former note
owner and the prior mortgage servicer — neither of whom had any interest in the note
or the mortgage at that time. Undettlsel law, the default judgment entered against
those two uninterested parties does not extinguish the actual note owner’s valid
ownership interest in the note, does Ipat the note owner from enforcing the note,
and does not bar Ditech from foreclosingtbe mortgage that secures the note.
For these reasons, and the ogheet forth below, the CoUBRANTS Ditech’s
renewed motion for summary judgment.
I
A
On November 16, 2007, the Leeask out a $301,000 mortgage loan from
ABN AMRO Mortgage Group,Inc. (“ABN AMRO”). (See Ditech Corporate
Litigation Representative Stewart Derriblecl. 1 4, ECF No. 49-1, PagelD.1161.)
The loan was memorializdry a note that identified ABRAMRO as the lender (the
“Note”), and the Note was secdrby a mortgage (the “Mortgage”(See id. see

also Note, ECF No. 49-1, PagelD.116@€B; Mortgage, ECF No. 49-1,

1 A note is a promise to repay a lo&ee Flagstar Bank, FSB v. Fed. Ins.,Q\o.
05-70950, 2006 WL 3343765, 2 (E.D. Mich. 2006).A mortgage “is a lien on
real property intended to secure performance or payment on” that prémise.
Fin. Servs. LLC v. VintqrY61 N.W.2d 694, 703 (Mich. CApp. 2008). A mortgage
Is considered “a contingent interestraal property,” while “a note secured by a
mortgage is itself personal propertid:



PagelD.1170-1178.) At the time of thianisaction, ABN AMRO was an assumed
name for CitiMortgage, Inc. (“CMI”). $eeCMI Senior Recovery Analyst John
James Decl. {1 4-5, ECF Ni®-2, PagelD.1207.) ThuSMI was the actual lender
of the funds to the Leeals.

On December 1, 2007, the Federaliblaal Mortgage Asociation (“Fannie
Mae”) purchased the Leeals’ loan from CMBeg, e.gFannie Mae Assistant Vice
President Erich Ludwig Decl. 1 4-5, EQlo. 49-3, PagelD.1238.) Fannie Mae
has owned the Leeal’s loan ever sin&ed id).

In addition to being the original lendeCMI was the sercer for the Leeals’
loan for a period of time beginning on March 1, 20(&:¢James Decl. 1 7, ECF
No. 49-2, PagelD.1207.) As the loamseer, CMI received and processed the
Leeals’ loan payments and correspahdéth the Leeals by phone and by letters
regarding their loanSee id {1 10-11, PagelD.1208.)

On April 1, 2014, Green Tree Servigi, LLC (“Green Tree”) acquired the
servicing rights for the loan from CMISgéeJames Decl. 18, ECF No. 49-2,
PagelD.1207-1208.) Both CMI and Greé&éree notified the Leeals that the
servicing of the loan had be&mansferred to Green Tre&de3/17/14 CMI Service
Transfer Letter, ECF No. 49-2, PagelR18-1219; 3/21/14 Green Tree Service
Transfer Letter, ECF No. 49-1, PagelD8B-1186.) On Aprill, 2014, CMI also

assigned the Mortgagem Green Treesge Derrick Decl. §7, ECF No. 49-1,



PagelD.1162), and CMI recorded thssignment of the Mortgag&geAssignment
of Mortgage, ECF No. 49-1, Pagelll88-1189.) The Leeals began making their
loan payments to Green Tree in May 20BedDerrick Decl. § 14, ECF No. 49-1,
PagelD.1163.) The Leeals also cormsped with Green Tree concerning the
servicing of their loan.See, e.gid. 119, 12, ECF No. 49-1, PagelD.1162-1163;
6/1/15 Leeal Letter, ECF No. 49-1, PH94191; 6/5/15 Green Tree Letter, ECF
No. 49-1, PagelD.1193.)

B

On May 7, 2015, the Leeals filed a declaratory-judgment action against CMI
and ABN AMRO in the Oakland Count€ircuit Court (the “State-Court DJ
Action”). (SeeState-Court DJ Action, ECF No.®) The Leealsalleged, among
other things, that the Note was void, ahdy asked the state court to determine
whether they had any continuing obligatito make payments to CMI or ABN
AMRO under the Noter the Mortgage.See id)

Critically, at the time the Leeals filéde State-Court DJ Action, neither CMI
nor ABN AMRO had any connection to thedads’ loan or to the Mortgage. As
explained above, the loan had been soldannie Mae, and the Mortgage had been
assigned to Green Tree. But the Leeals did not name either Fannie Mae or Green

Tree as defendants in the State-Courtddtion. Nor did the Leeals notify Fannie



Mae or Green Tree that they hdldd the State-Court DJ ActiorSée, e.g.Proof of
Service, ECF No. 5-7.)
C
With the State-Court DJ Action pemngdi, Green Tree — which, again, was
unaware of that action — contirdléo service the Leeals’ loarS€eDerrick Decl.
114, ECF No. 49-1, Padg®1163.) And the Leeals continued sending loan
payments to Green Tre&de id)
In the summer of 2015, Green Tree decittecherge into Diteh. Green Tree
sent the Leeals a notice of the pending reeegnd name changaé August 5, 2015.
(SeeNotice of Ditech Merger, ECF No. 48-PagelD.1195.) On August 31, 2015,
Green Tree merged into Ditech andrstd operating under Ditech’s namg8eé
Derrick Decl. 1 13, ECF No. 49-1, Pag€ell63.) Thereatfter, the Leeals made loan
payments to DitechSgeDerrick Decl. | 14, ECF Na19-1, PagelD.1163.)
D
Unsurprisingly, neither CMI nor ABMMRO ever appeared in the State-
Court DJ Action. They had no interestpimtect in that action and thus no need or
incentive to appear.
Because CMI and ABN AMRO failed tappear, the state court issued a
default judgment against them on Septem16, 2015 (the “Ste-Court Default

Judgment”). $eeState-Court Default Judgment, EQlo. 5-10.) The State-Court



Default Judgment declared that the Natel Mortgage werevbid” and that the
Leeals had no obligation to repay the funds they had borrowed. In its entirety,
the State-Court Default Judgment provides as follows:

Upon the failure of the Dendants Abn Amro Mortgage
Group, Inc. and CitiMortgage, Indo answer, plead or otherwise
defend this action and the Cobeving heard Plaintiff's Motion
for Entry of Default Judgment, it is hereby ordered:

IT IS HEREBY ORDERED thathe Note dated November
16, 2007 and the Mortgage tdd November 16, 2007 and
recorded in Liber 39796, Pa@68 with the Oakland County
Register of Deeds which were entered into with Plaintiffs are
void as Defendant Abn Amro Maage Group, Inc. ceased to
exist as of the date of the exs#ion of said mortgage and note
and said Defendant was no longethawized to transact business
in Michigan as of September 21, 2007;

IT IS FURTHER ORDERED that Defendant Abn Amro
Mortgage Group, Inc. lacked legadpacity to enter into the note
dated November 16, 2007 and tMertgage dated November 16,
2007 and recorded in Liber 3979age 368 with the Oakland
County Register of Deeds entered into with Plaintiffs;

IT IS FURTHER ORDERED thathere is no legal basis
documented or otherwise whichgrgres Plaintiff to make any
payments to Defendants CitiModge, Inc. or Defendant Abn
Amro Mortgage Group, Inc. relatvo the Mortgage and/or note
with Plaintiffs dated Novembds6, 2007 and the Mortgage of the
same date and recorded inbér 39796, Page 368 with the
Oakland County Register of Deeds.

IT IS SO ORDERED.

(Id., PagelD.293-294.)



E
On September 17, 2015, one day akeiry of the State-Court Default
Judgment, Ditech received the Le2&hst payment on their loarS€eDerrick Decl.
19 14-15, ECF No. 49-1, PdDel163.) At that point, the Leeals still owed
$299,980 in principal on the loarsde idf 18, PagelD.1164; 1818 Payoff Quote,
ECF No. 49-1, PagelD.1203.) Biney stopped making payments.
Ditech mailed the Leeals noticesddfault on Novembe27, 2015, and May
13, 2016. EeeNotices of Default, ECF No. 49; PagelD.1197-1201.) The Leeals
still did not make any paym&n So, on January 26, 2017, Ditech began foreclosure
by advertisement proceedings on the Mortgageee(Notice of Mortgage
Foreclosure Sale, ECF No. 5-14, PagelD.339.)
F
In response to the foreclosure proceedings, on February 23, 2017, the Leeals
filed this action against Ditech in the Oakland County Circuit Co8eeYerified
Compl., ECF No. 5-14.) The Leeals askbd state court tblock Ditech from
foreclosing on the Mortgage. They contethdieat Ditech had no right to foreclose
even though (1) roughly $300,000 remaimmsdng on their loan and (2) they had
not made a payment on the loan in eighteemths. All of the Leeals’ claims rest
on their contention that Ditech could not foreclose because (1) the State-Court

Default Judgment voided the Note, (2) Mertgage thus no longer secured a valid



note, and (3) there can be no foreclosure on a mortgage that does not secure a valid
note. Gee id. Y 19-30, PagelD.310-311.) Athe Leeals’ counsel has
acknowledged, if the Court accepts theglanent that Ditech may not foreclose,

then they would be permitted keep their howstbout ever repaying the roughly
$300,000 that remains owing on their lod8e€9/14/17 Hr'g Tr. at 28-30, ECF No.

9, PagelD.398-400.)

The same day that the Leeals filegtithcomplaint, the Oakland County
Circuit Court issued a temporary restiag order that prevented Ditech from
foreclosing. §eeTRO, ECF No. 1, PagelD.10-11.)

Ditech removed the action this Court on March 1, 2017SéeNotice of
Removal, ECF No. 1, PagelD.1-8.) Ditddbd a motion tadismiss on March 17,
2017. GeeMot. to Dismiss, ECF No. 3.) OBeptember 15, 2017, the Court denied
Ditech’s motion, stayed the case, and daddDitech to filea motion in the State-
Court DJ Action seeking to set asidecate, or otherwise obtain relief from the
State-Court Default JudgmenggeOrder, ECF No. 8.) Th€ourt instructed Ditech
to file such a motion because the Court velgbthat the state court might reconsider
its jJudgment when informed that the Leeflded to name adefendants the then-
owner of the loan and the thensgeer and holder of the Mortgages€e9/14/17

Hr'g Tr. at 53-57, ECF N®, PagelD.423-427.)



Ditech then returned to state coundamoved that court to vacate the State-
Court Default Judgment. The state courtrttireach the merits of Ditech’s motion.
Instead, it denied the motiam the ground that Ditech failed to seek relief from the
State-Court Default Judgmiem a timely manner.SeeNotice of Entry of Order,
ECF No. 10; 12/12/17 Hr'g Tr. &-39, ECF No. 12-1, PagelD.486-487.)

The proceedings in this action then maga. Ditech filed an answer to the
Leeals’ Complaint on May 21, 2018SdeAnswer, ECF No. 17.) Ditech also
brought a Counter-Complaint against theéls seeking a declaratory judgment that
the State-Court Default Judgmentis not binding on DitechSée id.|{ 47-61,
PagelD.535-539.) Ditech dught additional counterclais contending, in the
alternative, that Ditech Baan equitable mortgage oretheeals’ property and that
the Leeals have been unjustly enrich&kd id Y 62—-83, PagelD.539-544.)

G

On October 31, 2018, Ditech file@a motion for summary judgmeng&dgeMot.
for Summ. J., ECF No. 30.) Ditech printarargued that the State-Court Default
Judgment was not binding on Ditech through eittess judicataor collateral
estoppel. $ee id. PagelD.676-683.) On AugustZ)19, the Court held a hearing
on Ditech’s motion. $ee8/9/19 Hr'g Tr., ECF No44.) The Court was not
convinced thatres judicataand collateral estoppel wee the appropriate legal

principles to apply to the case, anc t@ourt denied Ditech’s motion without



prejudice. See id.at 29, 43-44, 55, BalD.1089, 1103-1104, 1116rder, ECF
No. 41.)

At the Court’s invitation, Ditech lsanow filed a renewed motion for summary
judgment. SeeRenewed Mot. for Summ. J., ECF Ni®.) Ditech’s current motion
argues that the State-Court Default Juégt is not binding upon, and did not
determine any rights of, either Ditech (itwrrent servicer of the Leeals’ loan) or
Fannie Mae (the current owner of the Leelalan) because neither were parties to
the State-Court DJ Action. Rathiiran focusing on principles oés judicataand
collateral estoppel, the current tiam focuses upon the scope of ianpersonam
judgment like the State-Court Default Judgment.

Ditech requests “that this Court ensermmary judgment in favor of Ditech
on the Leeals’ complainthd on Count | of Ditech’s counterclaim for declaratory
judgment, finding that: (1) Ditech didot illegally foreclose or violate MCLA
600.3204; (2) the Default Judgntadoes not impair Ditech’s right to foreclose; and
(3) Ditech has a valid and enforceabléerest in the note and mortgage entitling
Ditech to foreclose.”Ifl., PagelD.1156.) Ditech alsasks the Court “to award
Ditech its attorneys’ fees and costs ungection 9 of the mortgage, and to dissolve
the temporary restraining ordeurrently entered against it.1d(, PagelD.1156—

1157.)

10



1
A movant is entitled to summary judgntenvhen it “shows that there is no
genuine dispute as to any material fa8EC v. Sierra Brokerage Servs., |n¢l2
F.3d 321, 326-27 (6th Cir. 201@)ting Fed. R. Civ. P. 56(a)). When reviewing the
record, “the court must viewhe evidence in the lighhost favorable to the non-
moving party and draw all reasdn@ inferences in its favorld. (quotingTysinger
v. Police Dep't of City of Zanesvi|ld63 F.3d 569, 572 (6th CR006)). “The mere
existence of a scintilla advidence in support of the [non-moving party’s] position
will be insufficient; there mst be evidence on which they could reasonably find
for [that party].” Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986).
Summary judgment is not appropriate whtime evidence premts a sufficient
disagreement to require submission to a july.’at 251-52. Indeed, “[c]redibility
determinations, the weighing of theidence, and the drafting of legitimate
inferences from the facts are junnctions, not those of a judgeld. at 255.
"
A
The Court agrees withit2ch that the State-Court Default Judgment does not
bar Ditech from foreclosing on the Mortgm As explained below, that judgment

did not “void” Fannie Mae’s ownership intstan the Note. Thus, contrary to the

11



Leeals’ argument, the Mortgage continuesdoure a viable note, and the judgment
does not prevent Ditech from foreclosing on Mhartgage in the event of a default.
The State-Court Default Judgment did atfiect Fannie Mae’s interest in the
Note because the judgmenas entered in aim personamaction to which Fannie
Mae was not a party. Am personanaction seeks “the detaination of personal
rights and obligations of defendant#nt’l Typographical Union v. Macomb Cty.
11 N.w.2d 242, 247 (Mich. 1943)lt is “brought against a person rather than
property.” Chevalier v. Estate of Barnhar803 F.3d 789, 801 (6th Cir. 2015)
(quoting Black’'s Law Dictionary, at 36L0th ed. 2014)). A judgment in an
personamaction binds only the named partigglahose in privity with the named
parties. Indeed, “[i]t is a principle ajeneral application in Anglo-American
jurisprudence that one is not bound byudgment in personam in a litigation in
which he is not designated as a partyoowhich he has ndieen made a party by
service of processHansberry v. Lee311 U.S. 32, 38, 40 (49). Any attempt to
bind a non-party and non-privy ® judgment entered in dn personamaction
would raise serious due process conce®ee Richards v. Jefferson Cty., ABL7
U.S. 793, 797 n.4 (1996) (“[A State] cannaithout disregarding the requirement
of due process, give a cdusive effect to a priojudgment against one who is

neither a party nor in privity with a party therein.” (quotation omitted)).

12



An in remaction, in contrast to an personanaction, “is one taken directly
against property.City of Detroit v. 19675 Hassé71 N.W.2d 150, 163 (Mich. Ct.
App. 2003) (quoting Black’s Law Dictionargt 793 (6th ed. 1991))Such an action
“determin[es] the title to property and the rights of the parties, not merely among
themselves, but also against all personargt time claiming an interest in that
property,” or is “an action in which the named defendant is real or personal
property.”Chevalier 803 F.3d at 802 (quoting Black’s Law Dictionary, at 36 (10th
ed. 2014)). “A judgment in rem binds #lle world,” not just the parties named in
the action.L.A. Young Spring & Wire Corp. v. Fall292 N.W. 498, 503 (Mich.
1940).

Here, the State-Court DJ Action wasapersonanaction because the Leeals
(1) sought a determination of their pamal rights and obligations under the Note
and the loan vis-a-vis the two namedehelants — CMI and AB AMRO - and (2)

did not file suit against or in the name of real or personal prodeesEisner v.
Williams, 298 N.W. 507, 510 (Mich. 1941) (an activontry title or right to the debt”

Is “an action in personam”see alsdWilliamson v. Falkenhager227 N.W. 429,
429 (Minn. 1929) (“The action against thecarities company and its receiver is
solely to set aside the trapsfof the note and mortgage to that company; in effect,
to determine that plaintiff and not thatnapany is the owner of the debt evidenced

by them. . .. [T]he action is clearly an action in personam.”). Thus, the judgment

13



entered in that action — i.e., the&-Court Default Judgment — wasiampersonam
judgment rather than an remjudgment.

As anin personanjudgment, the State-Court Default Judgment did not void
or impair the rights of Fannie Mae (the owng&the Note) and/or Ditech (the servicer
and holder of the Mortgage) because theyewet named partigsor were they in
privity with the named parti¢’s.Stated another way, while the State-Court Default
Judgment may have determined that théeNsend the Mortgagevere “void” as
between the Leeals, on onendaand ABN AMRO and CMI, on the other hand, that
judgment did not void the Note or Mortgage between the Leeals, Fannie Mae, and

Ditech. And since the State-Court Ddfaludgment did not impair the rights of

2 The Leeals have not established thae&ltor Fannie Mae were in privity with
CMI or ABN AMRO with respect to the S&Court DJ Action. “In Michigan, [t]o

be in privity is to be so identified in im&st with another party that the first litigant
represents the same legal right that the later litigant is trying to asssat V. Refp

742 F. App’x 917, 922 (6tir. 2018) (quotation omitted). In the State-Court DJ
Action, CMI and ABN AMROwere not “representingdny “legal right” — much
less the right that Ditech seeks to enéothrough foreclosure — because CMI and
ABN AMRO had no interest in the subjectatter of the action; the Leeals had
wrongly named those entities as parties ey did not even appear. Thus, ABN
AMRO and CMI were not in privity with Fanie Mae and Ditech with respect to the
State-Court DJ Action. At one point, the Leeals briefly argued that Ditech was in
privity with CMI. (SeeResp., ECF No. 35, PagelD.79237) The Leeals’ evidence

of privity was (1) emails between Ddle and CMI employees about the loged
CMI-Ditech Email Chain, ECF No. 3%}, and (2) a letter from CMI to the
Michigan Department of Insance and Financial Service$orming it that Ditech’s
litigation department was reviewing Ditéshattempts to collect on the loars€e
8/1/17 Letter, ECF No. 35-17Jhese letters do not demonstrate that Ditech was “so
identified in interest” with CMI durig the State-Court DJ Action that CMI
represented “the same legal rigtitat Ditech is asserting heile.
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Fannie Mae and Ditech with respect te tiote and the Mortgage, the judgment did
not preclude Ditech from foreclosing on the Mortgage when the Leeals stopped
making payments on their loan.

The Court’s conclusion is suppadtdy two analogous Michigan Supreme
Court quiet title cases cited by DitecBegRenewed Mot. foSumm. J., ECF No.
49, PagelD.1148-1149.) First, Giegling v. Helmboldthe court addressed the
following question: “Could the [defendantglaimed right of accss, as an abutting
property holder to a public street, be adjudicated as to them in a suit in which they
were not parties?” 98 N.Wt2536, 537 (Mich. 1959). Ndhe court concluded:
“Every man is entitled to his day in couAnd, on this record, the [defendants] have
not had theirs.ld. The court explained thatd] decree quieting title does not
extinguish the property rights of personot made parties to the actioid” And
the defendants were nioarred by the doctrine oés judicata because the doctrine
“applies only when the issuasd the partier their privies in the prior litigation
are identical.ld. (emphasis in original).

Second, inSchweikart v. Stivalathe court similarly concluded that a
defendant was not bound by the plaintifffsior quiet title decree because the
defendant was not nameadthe quiet title suitSee45 N.W.2d 26, 30 (Mich. 1950).

“As to defendant herein, W0 was not a party to plaintiffs’ suit to quiet title, the

15



decree of the court, which pertainealy to those who were defendants or
intervening defendants in that casepfi:io persuasive or binding forced.

Here, as inGiegling and Schweikartthe State-Court Default Judgment did
not limit or impair the rights of Fannie Maad Ditech in the Note and the Mortgage
because Fannie Mae and Ditech were ndigsato the State-Court DJ Action. And
the State-Court Default Judgment didt bar Ditech from foreclosing on the
Mortgage when the Leeals stoppaeking payments on their loan.

B

The Leeals resist this conclusion on three grourgeResp., ECF No. 51,
PagelD.1262-1267.) Nonergaade the Court to rule in their favor.

First, the Leeals highlight thatdéh were never aware that Fannie Mae
purchased their loan frodBN AMRO and thus thegould not have known that
they needed to name FaarMae as a party in the State-Court DJ Acti@eq id.
PagelD.1262-1264.) But whether or nat theeals’ knew that Fannie Mae owned
their debt is irrelevant to whether thatetCourt Default Judgment binds non-party
Fannie Mae. Indeed, thieeeals have not cited arguthority to support their
contention that a non-party (6kFannie Mae) may be bound by ianpersonam
judgment on the ground that the plaintiffalure to sue tha@on-party was based

upon an error or lack of knowledge. Ratles explained aboyenly named parties
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and their privies can be bound by ianpersonanjudgment.See Hansberry311
U.S. at 40Richards 517 U.S. at 798.

Second, the Leeals insist that the Court cannot deviate from the State-Court
Default JudgmentSeeResp., ECF No. 51, PagelD.1264he Court agrees that it
may not upset the state court’s ruling. Bt proposition does not help the Leeals.
The Leeals lose here because the Statert Default Judgment did not adjudicate
the rights of Fannie Mae and Ditech. Thties Court does not disturb the State-
Court Default Judgment in any way whiémules that Ditech and Fannie Mae are
not bound by that judgment and thaé tlndgment does not prevent Ditech from
foreclosing on the Mortgage.

Third (and relatedly), the Leeals indisat Ditech may not foreclose because
the State-Court Default Judgment egtiished the Note, and without a valid
underlying note, there is no basis to foreclose on the Mortgage.if). Again,
however, the State-Court DJ Action only detaed the rights of the named parties:
CMI and ABN AMRO. The State-Couefault Judgment had no bearing on
whether Fannie Mae or Ditech had a vatitérest in the Note and Mortgage.

C

As noted above, the Court previouslgnied two dispositive motions by

Ditech — a motion to dismiss and a nootifor summary judgment. In denying the

motion to dismiss, the Court suggested thide state court did not vacate the State-
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Court Default Judgment, théditech would lose hereSge9/14/17 Hr'g Tr. at 57,
ECF No. 9, PagelD.427.) And in denying summary jueginthe Court suggested
that it may be possible that the State-@@ul Action had an impact on the rights of
Fannie Mae and DitechSée8/9/19 Hr'g Tr. at 43—-44ECF No. 44, PagelD.1103-
1104.)

The Court has carefully reconsideredasslier positions concerning the effect
of the State-Court Default Judgment and bancluded that its earlier inclinations
were wrong. After reviewing the authoes cited above concerning the scopaof
personanjudgments, the Court has realizedttthe State-Court Default Judgment
does not impair or limit the rights of Riaie Mae and Ditech. As Justice Frankfurter
said, “Wisdom too often never comesidaso one ought not to reject it merely
because it comes late-denslee v. Union Plante Nat'| Bank & Tr. Co, 335 U.S.
595, 600 (1949) (Frankfurter, J., dissenting).

IV
For the reasons explamh@above, the Court herelRDERS that:

o Ditech’s Renewed Motion for Summailydgment on all of the Leeals’
claims is GRANTED and those claims arBISMISSED WITH
PREJUDICE;

o Ditech’s Renewed Motion for SummyaJudgment on Count | of its
counterclaim, seeking a declaratory judgment that the State-Court
Default Judgment is not binding on DitechGRANTED;

18



o The temporary restraining order against DitedBXJ INGUISHED .3
o Ditech may proceed to feclose on the Mortgage; and

o Ditech’s request for attorneys’ feaader the terms of the Mortgage is
DENIED WITHOUT PREJUDICE . To the extent tt Ditech wishes
to recover such fees and costs, it may bring a stand-alone request that

the Court will consider at a later date.

IT IS SO ORDERED.

s/MatthewF. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: March 5, 2020

| hereby certify that a copy ofa@tforegoing document was served upon the
parties and/or counsel of record onrgta5, 2020, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764

3 See Burniac v. Wells Fargo Bank, N.810 F.3d 429, 435 (6th Cir. 2016)
(“Because the summary judgment was @alfiorder, its issuance immediately
extinguished the state courpseliminary injunction.”).
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