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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

THOMAS LACEY,

Plaintiff, Case No. 17-10834
VS. HON.MARK A. GOLDSMITH
BEN CARSON,
Defendant.
/

OPINION & ORDER
GRANTING DEFENDANT'S MOTION FO R SUMMARY JUDGMENT (Dkt. 29)

This matter is before the Court on Defenddaeh Carson’s motion for summary judgment
(Dkt. 29)! Plaintiff Thomas Lacey worked for thénited States Department of Housing and
Urban Development (“HUD”) for twenty-four yesrbecoming the highest-ranked HUD official
in Michigan from 2009 to 2010. Lacey alleges thia&r more than twenty years of employment,
he was terminated becausehid age to promote younger employees within HUD. After Lacey
voluntarily dismissed certain counts (Dkt. 28he claims remaining in the case are: age
discrimination under the Age Discrimination in Employment Act (“ADEA”) (Count Two),
retaliation under Title VIl and the ADEA (Count Three), dnudtile work envionment under the
ADEA (Count Six). _See Am. CGop. (Dkt. 7). For the followig reasons, the Court grants

Defendant’s motion for summary judgment.

1Ben Carson is being sued irshofficial capacity as the Unitegtates Secretary of Housing and
Urban Development to obtain bothunctive relief and money dames. First Am. Compl. at 14

(Prayer for Relief) (Dkt. 7). Caps does not address whether altloé relief sought in this case
is appropriate against him in his official capacity.
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|. BACKGROUND

Lacey began working for HUD on October 27819 Lacy Dep. at 7:20-23, Ex. 1 to Def.
Mot. (Dkt. 29-2). In April of 1998, he was pronadtto the Division Directr for the Detroit field
office, which is commonly referred to as the Datktub. Id. at 6:8-10. ThBirector of the Detroit
Hub is the highest position within HUD in thea& of Michigan. _Id. at 6:11-7:12. Under the
Director and Division Director are Publicodsing Revitalization Spedlists (“PHRS”), who
support local Public Housing Authorities (“PHA”)d. at 12:9-18. There are approximately 132
PHAs in Michigan that assistgigents in achieving affordable haug. 1d. at 8:20-9:4, 12:5-8.

Prior to 2009, Lacey had never had an employee evaluation rating him as anything less
than fully successful, id. at 49:2-5, and receif@dployee of the Year twice, most recently in
2008, id. at 86:3-20. Howeveeyerything changed in Februa®p09 when the Detroit Hub
Director was removed from his position atite regional director, Unabyrd Lei Wadhams,
appointed Lacey as the Actimyrector. Id. at 41:11-18.

As the Acting Director, it was Lacey’s duty assist the PHAwith HUD’s mission of
providing affordable housing to Michigan resite Id. at 40:18-24. dcey describes his duties
as the Director as

[m]onitoring, supervising staff to accomplish [HUD’s] goal. And in addition to

those duties, | was alsosted with doing althe duties of thé®ivision Director,

which is fielding complaints, conflict reldion, assisting PHAs with complaints,

congressionals [sic], public haog city, state, local officials, still working with all

those entities, as well as a director yowehto work directly with headquarters’

staff because they would have specific gk the director on mostly a local basis

for the Secretary of HUD.

Id. at 41:1-10.

Lacey did not have much interaction with éilams in the beginning of his time as Acting

Director. Lacey Decl. § 1, Ex. 6 to Pl. Respk{[31-7). He had one or two phone conversations



with her and he says that the calls were alveays and professionaldl However, in May 2009,
without explanation, Wadhams asked Lacey (agaf3@& would voluntarily give up his position
as a GS-14 to allow Doug Gordon (age 38) tptmmnoted to GS-14 anidke over the Acting
Director position. Lacey Dep. 80:22-101:13; DOB DocumentsxEL to Pl. Resp (Dkt. 31-2).

In HUD, each office was allowed only one GS-b#l &awo GS-14s. Id. at 100:5-8. Lacey declined
to voluntarily relinquish his GS-1gay grade, in part, becauseweuld be demoted to a GS-13,
and he was not sure if he would be able to woskway back up to GS-14 before he retired. Id.
at 100:10-25. According to Lacey, Wadhams did ta&e his refusal to relinquish his position
well. Id. at 100:24.

Wadhams promoted Gordon to Acting Directmtwithstanding Lacey’s refusal to have
his pay grade lowered. Id. 401:25-102:18. Gordon’s promotiorstad a week or two before
Wadhams reversed the decision. Id. Labeleves that someone in HUD Human Resources
informed Wadhams that the role reversal wasappropriate._Id. at 102:19-20. Wadhams then
proposed that Gordon and Lacey both manage thmiDElub as Co-Division Directors, leaving
the Director spot vacant. Id. at 102:22-24. wdwer, it does not appear that the Co-Division
Director strategy evewent into effect.

On July 13, 2009, Wadhams sent Lacey anilems&ing the status of a number of PHA
audits. 7/13/2009 Email regarding OIG audits, Eto Bef. Mot. (Dkt. 29-4). The Office of the
Inspector General (“OIG”) periodically ausli PHAs to determine compliance with HUD
regulations. An OIG audit may k@ negative findings against a PHA, and field offices are tasked
with bringing the PHA back into complianc&ee Lacey Dep. at 53:19-54:8. Lacey’s response

did not satisfy Wadhams, who ergsed dissatisfactianth both Lacey and Gordon on the status

2“GS” refers to the General Scale, which is thg geale used by the United States for civil service
employees. The General Scale begh&S-1 and goes up to GS-15.
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of the OIG audits._See 7/13/2009 &hregarding OIG audits. A fedays later, after review of
Lacey’s monthly reports, Wadhams sent anotiraril noting that the “Detroit office has the
largest number of troubld®HAS] in comparison to other figloffices of similar size.” 7/17/2009
Email regarding troubled PHASs, E4to Def. Mot. (Dkt. 29-5).
Wadhams decided to make a maral visit to the Detroit Huburing the week of July 28,
2009. After the office visit, she sent tfidlowing email to Lacy on August 10, 2009:
As shared with you during the visit, | fouadyeneral lack of internal management
and programmatic controls as well asited and inconsistent oversight of all
housing commissions, troubled agencies, #W OIG audits. The office has the
greatest number of troubled housing agenailesy portfolio with little or no
documented follow-up on MOAs. There are also serious conduct and performance
issues. | am working on a partnershippagement with two bb Directors . . . to
assist with the identification of sdians, program training, development of
standard operating protoso& logs, and mentoring foyou and Doug, during this
interim period. | remain fully engaged these efforts and will assist with the
development and implementation of tHBae’'s corrective action plan and training
needs assessment and schedule.

| have also reiterated with you my expauain for acceptable performance as noted
in your performance standards.

8/10/2009 Email regarding Office Review, Ex. 6 td.Dot. (Dkt. 29-7). The subsequent written
review was critical of the Daiit Hub and the leadership specifically. See Wadhams’ Office
Review Report, Ex. 7 to Def. Mot. (Dkt. 29:8)Lacey concedes that the Detroit Hub was
“struggling to carry-out [sic] matoring and oversight sponsibilities in an efficient and effective
manner” and that the primary office weaknasseere “inadequate workload management,
sporadically applied ternal controls, and poor personnelragement.” Exec. Summ., Ex. 8 to
Def. Mot. (Dkt. 29-9); Def. Mot., Undisputdgacts § 21; Pl. Sur-reply at 1 (Dkt. 38).

Wadhams frequently called Lacey and sptkéim in hostile and demeaning ways and
threatened demotion or disciplinary actions. Lacey Dep. at 96:5-22, 107:1-14. On September 14,

2009, Wadhams sent a memorandum to Lacey regpf@erformance concerns and Potential



Impact on Performance Rating.” 9/14/2009 Memgarding Performancésx. 9 to Def. Mot.
(Dkt. 29-10). Despite her performance expeéatet set for Lacey in May 2009, she continued to
express concerns with Lacey’s capacity to manlag®etroit Hub._ld. She detailed her concerns
with his persistent timeliness issues with ctyimg with various reporting requirements, overdue
OIG audits, and in some cases missing HUD record. Wadhams directed Lacey to draft a
Performance Improvement Plan (“PIP”) by Septem28, 2009 addressing the noted deficiencies
and actions to be taken to adsis the deficiencies. Id.

Three days later, on September 17, 2009, Lag#yaseemail to Deputy Assistant Secretary
Deborah Hernandez seeking to be transfemay from Wadhams’ abusive and harassing
behavior, which he believed was motivatey racial animus. 9/17/2009 Email regarding
Harassment, Ex. 10 to Def. Mot. at 2 (Dkt. 29-10n October 1, 2009, Lacey made an informal
charge of discrimination based on race te thqual Employment Opportunity Commission
(“EEOC"). Informal Compl. of Discrim., Ex. 1® PI. Resp. (Dkt. 31-11); Def. Mot., Undisputed
Facts 1 26; EEOC Counselor Summ., Ex. 12 t&RBp. (Dkt. 31-13); Wadhams Dep. at 73:3-17.
Although somewhat difficult to reathere appears to be a passirfgmence to age in the informal
complaint. Informal Compl. of Discrim. at (2My supervisor has créad an unbearable work
environment based on discrimination and preferetreatment for race & age.”). However, the
EEOC counselor makes no mention of age in hensary and notes that she was unable to contact
Lacey for additional information. EEOC Courmebumm. at 1. The EEOC contacted Wadhams
notifying her of the complaint, but did notgwide her with any documentation. Wadhams Dep.
at 73:3-17. On October 23, 2009, Wadhams gaaeey a performance review of “fully
[successful],” which she testified was not wareahtbut that she wanted to give him a “clean

slate.” Id. at 58:3-10.



Lacey remained the Acting Director until February 2010, when he was replaced as Acting
Director by Lucia Clausen from Minnesota.adey Dep. at 43:18-23. Lacey returned to his
position as the Division Déctor under Clausend. at 43:24-44:1.

On June 9, 2010, Clausen sent a menmduen to Wadhams concerning Lacey’s
performance. Clausen Memo regarding PerformaBkel8 to Def. Mot. (Dkt. 29-17). In the
memorandum, Clausen said the following:

As you are aware, | have been tasked as the direct supaf/iBmision Director,

Tom Lacey, Detroit field office, since marrival as the Actindgirector February

16, 2010. It has come increagly apparent during my tiendirecting this office

and Tom, that he is an ineffectiveanagement team member. Tom is not

performing as an effegt Division Director.

In preparing his mid year performam evaluation | am rating Tom as fully

successful in two areas, minimally successiuhree areas, and unsatisfactory in

one area. | find this level of performance to be unacceptable for a GS 14 seasoned

employee, a Division Direot, and a detriment to thtarn around of the Detroit

[Hub].

Id. at 1. Clausen’s five areas of deficient performance included breaching employee
confidentiality. _Id. at 2. She recommended that Lacey be reprimanded for the breach of staff
confidentiality and placed on a PIP related te management effectiveness. Id. Clausen’s
performance review reflected the same concaised in the memorandum to Wadhams. June
2010 Performance Rating, Ex. 19 to Def. Mot. (Dkt. 29-20).

In September 2010, Lacey was put on a PIP and received a Notice of Opportunity to
Improve (“OIP”) by Clausen. PIP and OIP, Ex. 20 to Def. Mot. (Dkt. 29-21). Lacey also received
a five-day suspension by Wadhams during the g@mied. Notice of five-day suspension, Ex. 21
to Def. Mot. (Dkt. 29-22).

Willie H. Garrett was eventually hired as thé-fime Director of the Detroit Hub in either

August or September of 2010. Lacey Dep. a4} According to Lacey, Garrett immediately



began complaining about his performance.atd.64:11-25. Garrett extded the PIP and OIP to
January 21, 2011 to give Lacey a chance to improve. Id. at 165:11-14; see also April 2011
Performance Review at 2, Ex. 28 to Def. Mot. (Dkt. 29-29). However, Lacey says that there was
no room to improve where he was given conflictisgignments and criticized for relatively minor
mistakes. Id. at 166:2-17.

On December 3, 2010, Garrett sent Laceyeamorandum addressing delinquent reports,
reviews, memorandums of agreementarective action plans, and audits. Direct Report, Ex. 26
to Def. Mot. (Dkt. 29-27). Garret detailed eachhadf concerns and set out his expectations for
Lacey’s improvement and notified him that failll@ meet those expectations may result in
removal. Id. at 3. Although Lacey admits that he made minor mistakes and had some timeliness
issues, he says that most of the behavior fachvhe was being disciplined was fabricated. Lacey
Dep. at 166:15-17; 168:10-169074:6-9; 176:6-9.

On April 8, 2011, Garrett suspended Lacey ffuurteen days. Nate of fourteen-day
suspension, Ex. 27 to Def. Mot. (Dkt. 29-28)acey’s April 2011 performance review showed
four areas rated as “unsatisfactory” and @mea of “minimally satisfactory.” April 2011
Performance Review at 1. On NovembeR@11, Wadhams terminated Lacey’s employment.
Notice of Removal, Ex. 29 to Def. Mot. (Dkt. 29-3Q) appears that Gordon was promoted to the
Director position in 2015, Sd€r16 Performance Review, Ex. 13 to Pl. Resp. (Dkt. 31-14).

[I. STANDARD OF REVIEW

A motion for summary judgmeninder Federal Rule of Civil Procedure 56 shall be granted
“if the movant shows that there m® genuine dispute as to anyteral fact and the movant is
entitled to judgment as a matter of law.” FedCR.. P. 56(a). A genuine sfute of material fact

exists when there are “disputes over facts that might affect the outcome of the suit under the



governing law.” _Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). “[F]Jacts must be

viewed in the light most favorébto the nonmoving party only there is a ‘genuie’ dispute as
to those facts.”_Sdbv. Harris, 550 U.S. 372, 380 (2007). héfe the record taken as a whole
could not lead a rational trier &ct to find for the nonmoving pastthere is no genuine issue for

trial.” Matsushita Elec. Indu€o. v. Zenith Radio Corp., 415S. 574, 587 (1986). The moving

party may discharge its burden blgowing “that there ian absence of ewédce to support the

nonmoving party's case.” Horton v. Potter, $69d 906, 909 (6th Cir. 2004) (quoting Celotex

Corp. v. Catrett, 477 U.S. 317, 325 (1986)).

[ll. ANALYSIS
A. Age Discrimination under the ADEA (Count Two)
Lacey alleges age discrimination under the ADE&.S.C. § 621 et seq., which prohibits
employers from discriminating againstvered employees on the basis of age:
It shall be unlawful for an employer . . . to fail or refuse to hire or to discharge any
individual or otherwise discriminate agat any individual wh respect to his
compensation, terms, conditions or pegées of employment, because of such
individual’s age.
29 U.S.C. 8 623(a)(1). “To prevail on a claim untihe ADEA, it is not sufficient for the plaintiff
to show that age was a motivating factor ia #uverse action; rather, the ADEA’s ‘because of’
language requires that a plaintpfove by a preponderance of thadance (which may be direct

or circumstantial) that age was the “but-for” caasthe challenged employer decision.” Scheick

v. Tecumseh Pub. Sch., 766 F.3d 523, 529 (6th Cir. 2014) (quoting Gross v. FBL Fin. Servs., Inc.,

557 U.S. 167, 169 (2009)). “The direct evideaoe circumstantial evidence paths are mutually

exclusive; the plaintiftan meet h[is] burden with either rhetl of proof.” Weberg v. Franks, 229

F.3d 514, 523 (6th Cir. 2000).



Lacey concedes that therens direct evidence of age discrimination. Lacey Dep. at
188:21-189:14. Therefore, Lacey must rely onuwrimstantial evidence. “Mere personal beliefs,
conjecture and speculation are ingtént to support an inferenoé age discrimination.”_Wexler

v. White's Fine Furniture, Inc., 317 F.&&b4, 584 (6th Cir. 2003) (quoting Chappell v. GTE

Products Corp., 803 F.2d 261, 268 (6th Cir. 1986)).
“Gross clarified that the bden of persuasion dseaot shift to the employer in an ADEA
case, ‘even when a plaintiff has produced soneexce that age was one tivating factor in that

decision.” Scheick, 766 F.3d at 529 (quoting Gross, 557 U.$8@t Nonetheless, the Sixth

Circuit and “every other ciréuhas held, application of ¢hMcDonnell Douglas evidentiary
framework to prove ADEA claims based on dmstantial evidence remains consistent with
Gross.” Id.

Under the three-step McDonné&lbuglas framework, the firstegh requires the plaintiff to

establish a prima facie case of age discritmma Allen v. Highlands Hosp. Corp., 545 F.3d 387,

394 (6th Cir. 2008). The second step requitte employer to articulate legitimate

nondiscriminatory reasons for the adverse empkryt action._Id. (citing Ercegovich v. Goodyear

Tire & Rubber Co., 154 F.3d 3445@ (6th Cir. 1998)).And, if the employer meets its burden,

the third step requires the plaintiff to shovatthhe employer’s nondiscriminatory reasons were
pretext for age discrimination. Id. Lacey’s disgnation claim fails at the first step, because he
has not established a prima faciase of age discrimination.

To establish a prima facie case of age diseraton, Lacey must show that “(1) he was at
least 40 years old at the time tbe alleged discrimination; (2) heas subjected to an adverse
employment action; (3) he washerwise qualified for the position; and (4) he was replaced by a

younger worker.” _Mickey v. Zeidler Toa% Die Co., 516 F.3d 516, 521 (6th Cir. 2008).




Defendant does not dispute tHaacey was at least forty years old at the time of the alleged
discrimination or that Lacey was qualified for Ipigsition as Division Director. There is some
dispute as to whether Lacey washject to any adverse actioogtside of his termination, and
Defendant disputes that Lacesas replaced by a younger worker.

Lacey’s response brief is not a deb of clarity. It appears #t Lacey is arguing that he
suffered adverse actions when Wadhams prech@ordon to the Aatig Director position,
changed his employment dutiesbgcted him to progressive diskipe, and eventually terminated
his employment. The Sixth Circuit adoptece tfollowing standard with regard to adverse
employment actions:

[A] materially adverse change in the terand conditions of employment must be

more disruptive than a mere inconvenienc@n alteration ojob responsibilities.

A materially adverse change might be gated by a termination of employment, a

demotion evidenced by a decrease in wageatary, a less disiguished title, a

material loss of benefits,giificantly diminished materiaksponsibilities, or other

indices that might be unique a particular situation.

Hollins v. Atl. Co., 188 F.3d 652, 662 (6th Cir. 1998jteration in origial) (quoting_Crady V.

Liberty Nat. Bank & Tr. Co. of Indiana, 993 F.282, 136 (7th Cir. 1993)). “The Sixth Circuit

has consistently held that de minimis employnaations are not materigladverse and, thus, not

actionable.”_Bowman v. Shawnee Stdtav., 220 F.3d 456, 462 (6th Cir. 2000).

Lacey suffered a de minimis employment actwhen Gordon was promoted to “Acting”
Director of the Detroit Hub for a one-to-two-weekipd. The very naturef an acting director
position is impermanent. Lacey was asked twesas the Acting Director until a suitable
replacement was found. But evédrnthe acting director position was more than a short-term
position, Lacey was only removed from the position for a brief period, which the Sixth Circuit has
held is insufficient to constitute a materiadlglverse employment action. See Bowman, 220 F.3d

at 459-460, 462 (finding that the plaintiff’'s remb¥@m a Coordinator position for a period of
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ten days was not a materially adverse employraetibn). Furthermorehere is no indication
that Lacey’s salary was diminished during ttiaie. Lacey’s temporary removal from the acting
direct position is not a matetly adverse employment action.

Although his temporary demotion was not aaverse employment action, there is no
guestion that Lacey’s termination was a materially adverse employment action. Additionally,
there is a dispute as to whether his changesiporsibilities and the progressive discipline were
materially adverse employment actions. Themftrcey has satisfied the adverse employment
action element of his prima facie case.

However, Lacey has failed to establish that he was replaced by a younger worker. Lacey
served as Acting Director untillausen replaced him in Febry2010, and Garrett was ultimately
hired as the Director in August 2010. Even asisg Clausen and Garrett replaced Lacey in some
fashion, nothing in the record establishesrtmespective ages. As for Gordon, who became
Director of the Detroit Hub in 2015, he did meplace Lacey; and even if Gordon replaced Lacey
in 2015, he was over the age of 40 at that time. Therefore, Lacey hatbbslesd a prima facie
case of age discrimination.

B. Retaliation under Title VII and the ADEA (Count Three)

Defendant argues that Wadhams, Clausen, anetGaere unaware of Lacey’s September
2009 email requesting an accommodation when he was suspended and ultimately terminated. Def.
Mot. at 14. In response, Lacey block quotetaliation legal standard and then makes the
following conclusory arguments:

1. Here the Plaintiff has demonstrated thatengaged in protected activity when

he complained about discrimination time September 17, 2009 email to his 3rd

level supervisor, Deborah Hernandez.

2. The Plaintiff also engaged in protecsativity when he filed an EEO Complaint
on September 28, 2009.

11



3. The Plaintiff demonstrated that Wadhawes aware the Plaintiff filed an EEO
complaint against her on or before October 28, 2009.

Pl. Resp. at 21 (Dkt. 31).

To establish a retaliation claim, a plaintiff sighow that “(1) [[he&ngaged in a protected
activity, (2) the defending party wasvare that the [plaintiff] had engaged in that activity, (3) the
defending party took an adverse employment actiamagthe employee, and (4) there is a causal

connection between the protected activity ahe][tadverse action.” Blizzard v. Marion Tech.

Coll., 698 F.3d 275, 288 (6th Cir. 2012) (citatiodasome mark omitted); see also Fox v. Eagle

Distrib. Co., 510 F.3d 58/91 (6th Cir. 2007). “As with agdiscrimination claims, once the
plaintiff has established a prinfacie case of retaliation, the lo@n of production shifts to the
defendant to ‘offer a non-discriminatory reagonthe adverse employment action.”” Blizzard,

698 F.3d at 288 (quoting Ladd v. Grand Trunk WRRInc., 552 F.3d 495, 502 (6th Cir. 2009)).

“If the defendant meets its burden, the plaintifen has the burden to ‘demonstrate that the
proffered reason was mere pretéx Id. (quoting Ladd, 552 F.3dt 502). Lacey again cannot
meet the first step of the burdenfshg framework, the prima facie case.

Defendant does not dispute that Lacey engagerotected activitpr suffered an adverse
employment action. However, Befendant correctly points out,itteer Clausen nor Garrett were
in the Detroit Hub in 2009 and there is nothingha record suggesting thaither of them knew
of Lacey’s September and October 2009 emaits BEOC complaints. Thefore, a retaliation
claim cannot be sustained against Clausen or Gaaged on events of which they were not aware
and were not in a position to bexe aware of when they occurred.

There is also no evidence that Wadhamswkaleout the 2009 email to Deborah Hernandez,
but she admits that she knew abthg EEOC complaint. The fatal flaw in Lacey’s prima facie

case, however, is that there is no evidence azusal connection between his protected activity
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and any adverse action taken by Wadhams. Takaégpttis in the light most favorable to Lacey,
Wadhams began aggressively micromanagingbd@ginning in May of 2009. Lacey’s September

and October 2009 complaints, #nything, had a positive effeain Lacey’s employment.
Wadhams gave him a positive performance review, even though she felt it was unwarranted, in
order to start with a “clean slate.” Wadhamigged abusive treatment resumed near the end of
2009, but the record does not refl¢lcat it was any grater than it hadden prior to Lacey’s
complaints. If anything, Wadhams’ interactiaith Lacey lessened when Clausen and later
Garrett became Lacey’s direct supervisors.

Additionally, Lacey dismissed his discrimtian claims based on race (Count I) and sex
(Count V), which were brought undgitle VII, and there is no nm¢ion of any age-based animus
by his supervisors in the record other than aipgseference in Lacey’s Informal Complaint of
Discrimination. The only circumstantial evidenceaal/ potential age-based discrimination is that
Gordon was thirty-eight years old when he templyregplaced Lacey as the Acting Director. But
that stand-alone fact is simply too remoteatty adverse actions taken against Lacey to allow a
jury to infer retaliation based on age.

Temporal proximity of the protected activity the adverse employment action sometimes
can satisfy the standard at the summary judgmerg.stgt the proximity of one to the other must

be “very close in time.”_Mickey v. Zeidid ool & Die Co., 516 F.3d 516, 525 (6th Cir. 2008).

“[W]here some time elapses between whendhployer learns of a protected activity and the
subsequent adverse employment action, the eraplowst couple temporal proximity with other

evidence of retaliatoryomduct to establish causality.” Idit{og Little v. BP Exploration & Oil

Co., 265 F.3d 357, 365 (6th Cir. 2001)). Lacgy'stected activities ir2009 and any adverse

employment action against him in 2010 and 201iewet very close in time and Lacey has
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pointed to no other pretted activity in the record from va a jury could infer retaliation.
Accordingly, Lacey has failed @stablish a claim for retaliation.
C. Hostile work environment under the ADEA
To establish a prima facie case of hostile wemkironment based on age, a plaintiff must
show that “(1) he was 40 years or older at tireetof the alleged harassment; (2) he was subjected
to harassment, either through wem actions, based on his af®); the harassment unreasonably
interfered with his work perfomance and created an objectiveli§rmdating, hostile, or offensive

work environment; and (4) there is some basididbility on the part of the employer.” Brown v.

Metro. Gov't of Nashville & Davidson Cty.722 F. App’x 520, 525 (6th Cir. 2018) (citing

Crawford v. Medina Gen. Hosp., 96 F.3d 830, 834885 Cir. 1996)). “[I]n order for harassment

to be actionable, ‘it must be sufficiently sever@ervasive to alter the conditions of [the victim’s]
employment and create an alvesworking environment.” _Gawford, 96 F.3d at 835 (quoting

Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986)).

The Sixth Circuit has made clear that]gnversations between an employee and his
superiors about his performance does not constliarassment simply because they cause the

employee distress.” Keever v. City of Miétthwn, 145 F.3d 809, 813 (6thrCi998). Even an

overwhelming barrage of criticism, as Lacey says occurred in this case, “does not rise to the level
of severity or frequency reqed to sustain a hostile work environment claim.” Hale v. ABF

Freight Sys., Inc., 503 F. App’x 323, 338 (6th G012). “While such criticisms certainly may

have been frustrating and discouraging, they wmad of ‘the ordinary tribulations of the

workplace’ that do not amount to the sort of ‘exte2 conduct required to effect a ‘change in the

terms and conditions of employnte” Id. (quoting Faragher \City of Boca Raton, 524 U.S.

775, 788 (1998)).
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The ADEA, like Title VII, “does not set forth a general civility code for the American

workplace.” _See Oncale v. Sundowner Offshones§elinc., 523 U.S. 75, 80 (1998). Lacey has

described a difficult and even harsh work envirenin However, he has not demonstrated that
his treatment in the workplace was of sucheatreme character as to change the terms and
conditions of his employment. More important,Has not established thHa¢ was treated poorly
because of his age in violation of the ADEAedBuse Lacey has not shown that he was subjected
to severe and pervasive discnmation based on his age, his hastilork environment claim must
be dismissed.

IV. CONCLUSION

For the reasons set forth above, Defendavtision for Summary Judgment (Dkt. 29) is

GRANTED.
SO ORDERED.

Dated: March 13, 2019 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge
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