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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DAVID HENRY AND HEATHER

WILLIAMS,
Case No. 17-cv-1b1
Plaintiffs,
Paul D. Borman
V. United States District Judge

THE CITY OF FLINT, MICHAEL David R. Grand
HENIGE, SEAN COEAND NIKOLAS United States Magistrate Judge

WHITE,

Defendants.

ORDER AND OPINION GRANTING DEFENDANTS MICHAEL HENIGE,
SEAN COE, AND NIKOLAS WH ITE'S MOTION FOR SUMMARY
JUDGMENT (ECF #88)

l. BACKGROUND
Plaintiffs David Henry and Heather Wams (collectively, “Plaintiffs”) are
residents of the City of Flint, Michiga@n the night of November 23, 2016, Henry
was arrested by DefendanttyCof Flint Police OfficersSean Coe, Michael Henige,
and Nikolas White (“Officers”) and emnged with “Disorderly Conduct and

Disorderly Persons” in violation of it Ordinance Section 31-12 and “Resisting

Arrest” pursuant to Section 3111.

1 Although Henry’s citation lists Mich. Compaws § 750.167 as the “Disorderly”
violation, this was esséally a scrivener's error due to computer field auto-

1

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2017cv11061/319049/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2017cv11061/319049/118/
https://dockets.justia.com/

Plaintiffs filed the instant lawsuitsaerting the following federal civil rights
violations:
Count I: Violation of Civil Rights under 42 USC 81983 (Fourth

Amendment — Unlawful Arrest) Against the Individual
Defendants

Count Il:  Violation of Civil Rights under 42 USC 81983 (Fourth
Amendment — Excessive Force) Against the Individual
Defendants

Count lll:  Violation of Civil Rights under 42 USC 81983 (First
Amendment — Retaliatory Ars®) Against the Individual
Defendants

Count IV:  Violation of Civil Rights under 42 USC 81983 (Municipal
Liability) Against the City of Flint

Before the Court is the Officers’ Mion for Summary Judgment. (ECF #88.)
On December 20, 2018, the Officers filed thstant Motion. On January 25, 2019,
Plaintiffs filed their Response (ECF #10®n January 31, 2019, the Officers filed

their Reply. (ECF #105.) The Cdureld a hearing on May 3, 2019.

population. (Dep. of Dr. Donald McLeha Nov. 19, 2018, ECF #99-2.) The Flint
City Attorney amended the charge to the proper ordinance violations, as alleged in
Plaintiff's’ First Amended Complaint: “@icer Henige charged Mr. Henry with
disorderly conduct (City ofliat Code Ordinances § 31-1ahd resisting arrest (City

of Flint Code Ordinances § 31-1)."§t1Am. Compl., ECF #30, 151, PgID 406.)

2 The City of Flint was dismissed fromishmatter by stipulation of the Parties on
January 15, 2019. (ECF #98.)
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.  FACTS

At or around one a.m. on the nightdvember 23, 2016, while on patrol,
Officers Coe and Henige stopped to sfien a woman who provided information
regarding the location of an individual with an outstanding felony warrant. (Dep. of
Michael Henige, Mar. 6, 2018, ECF #886K:5-70:5, PgID 1612-17.) She stated
that the individual was possiblgcated at 1706 Colorado Avenukl.] The Officers
then placed her in the rear seat of th#gbecar and proceeded to that address in
search of the warrant suspedtl.)

Plaintiffs’ home was located directhext to 1706 Colorado Avenue, at 1714
Colorado Avenue. (Dep. of Sean Coe,rMg 2018, ECF #88-3,11:3, PglD1831.)
Upon arrival, Officers Coeral Henige stepped out of their patrol car to investigate
1706 Colorado Avenue using flashlightsaiRtiff Henry, who, at the time was
awake and in his living roomith his girlfriend, Plaitiff Heather Williams, noticed
the lights shining into the windows of hi®me. (Dep. of David Henry, Oct. 10,
2017, ECF #88-8, 61:9-12, Py1978.) This prompted Henry to begin recording
with his mobile phone (which he does/égywhere | go”), and Henry and Williams
went outside to investigatdd(at 61:17-23, 67:3-11.) Hephad installed multiple
outdoor security cameras anwbnitor banks that surveil the perimeter of his home.
(Id. at 55:4-24; 59:12-22.) Henry testified that he purposely did not set the front

camera to record when he went outside that night because he was recording with his



mobile phone.lfl.) Williams testified that she immediately understood that the lights
had come from the Officers because shemsarked law enforcement vehicles when
she and Henry stepped out on their porclep(»f Heather Williams, Oct. 10, 2017,
ECF #88-15, 40:13-15, 42:3-10, PgID 242@51.) Henry testified that upon going
outside, he asked what wasmggion, and one of the Officemformed him that they
were the police. (Henry Dep., Oct. Z0)17, ECF #88-8, 63:23-24, PgID 1980.) At
that point, this “conversation” betweeHenry and Officers Henige and Coe
commenced:

Henry: | don’t know why they all flashing up in my yard and stuff...
Why you all up in the yard and stulff.

Officer Henige: What's up?

Henry: Why you all up in my yard flashing the lights everywhere?
Officer Henige: This is not your yard. This - Do you own this house?
Henry: Somebody was just on the side over there.

Officer Henige: That's the back yard of that house.

Henry: Okay, but | just — | — | sedights on — | seen lights on the side
of my house.

Officer Henige: Well, it's a light.
Unknown Officer: What's going on?

Officer Henige: He told me we weomn his property. | said do you own
that house? No, no he doesn't.

(Defs.” Mot., ECF #88-7, Cell Video at 0:19-1:05.)
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At this point, the exchange’srte and volume began to escalate:
Henry: You ain’t gotta be aasshole. | just asked a question.
Officer Henige: You askeit like an asshole, man.

Henry: | ain’t acting like an assholeasked what you was doing on the
side of my house.

Officer Henige: Is that any of your business right now?
Henry: Yeah, it is my business.
Officer Henige: Tell me how?
Henry: But it is my business.
(Defs.” Mot., ECF #88-7, QkVideo at 1:05-1:20).

The debate continues as to whethiee Officers’ activity was Henry’s
“business,” and Henry’s volume remainedwted. At this point, Officer Coe made
a comment to Officer Henige, with the appdratent that Henry hear it, that, I
think we just got a new project house(Defs.” Mot., ECF #88-7, Cell Video at
1:05-1:20). The “project house” commenbppted Henry to “threaten” the Officers

that they would “find out who | am downtown It()

3 “Project house” is a term for a residenwhere the police kieve there may be
some type of problematic “issue.” (WéiDep., ECF #88-®gID 2260, 81:18-21.)
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Officer White then unsuccessfully atipted to de-escalate the situation,
while Officer Coe interjected requests thdtnry approach the police vehicle to
speak with the Officers:

Henry: You got a new project ha® Really. Don't come on my
property.

Officer White: I'm just asking you a question.
Henry: What?
Officer White: So, | understand your concerns, bro.

Henry: No — No, | just asked hia simple question on why, why is
lights on the side of my house, and you want to be an asshole.

Officer White: Okay, I’'m not being an asshole.
Henry: | know you're not, but botbf them, talking about he gonna
make my house a new project, younga run up and find out who | am

downtown and stuff - make my house a project.

Officer Coe: Why don’you just come over herand we’ll talk about
it.

Henry: You know something, | gdteedom of speech. | can walk
anywhere | want to. | haven’t conmted no crime. You the one being
out of control.

Officer White: Hey, hey.

Officer Coe: Come over here and we’ll talk.

Henry: What's that?

4 The Parties differ on Coe’s motivation for asking Henry to step closer to the
vehicle, but ultimately Henry remained on his property.
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Officer White: Can we just explain to you...
Henry: Mm-Hmm..

Officer White: We're trying to explaito you what - what the issue was,
okay?

Henry: Okay.

Officer White: You're in an areahere there’s quite a few abandoned
houses.

Henry: Okay.

Officer White: And it's kind ofannoying, when like, people are
breaking in...

Henry: Well like | said, | seen lights the side of my house so | came
out to see — this asshole wanna talk shit.

Officer White: Hold on, hold on. Lish — Listen, the issue wasn't —
wasn’t that we were shining our light...

Henry: He ain’t have to be ruddaugh. He was being rude. F- Flat out,
point blank, he was being rudendthat’'s unbecoming of him of being
an officer; he’s a plain-out rude person.

Officer White: So I'm not going to be able to explain anything to you
tonight, sir... Huh?

Henry: You know something you caet in your vehicle cuz | can see
you trying to be a asshole too, sarcastically.

Officer Coe: You think he’s an asshole because he’s an officer?
Henry: You are.
Officer Coe: Then come heman, we’ll talk man-to-man.

Henry: You come over here.
-



Officer Coe: Do | have permission to come on your property?
Henry: No you fucking don’t so get the fuck on!

Officer Coe: | can stay right here all night.

Henry: Stay. Dumbass.

Officer Coe: Sounds good.

Henry: Motherfucker. You aib’gonna...what you gonndo to me. |
ain't committed no crime. Cite arime | committed. Cite a crime |
committed. Cite a crime | committed.

Officer Coe: C’'mon on.

Henry: What crime have | comtted... You come on. You the one
threatening me.

(Defs.” Mot., ECF #88-7, QkVideo at 1:21-3:43).

Officer Coe testified that he saw ght turn on at a neighbor’s home and told

Henry, “I'm just worried about you botheag the neighbors,” (Bp. of Sean Coe,

Mar. 7, 2018, ECF #88-322:16, PgID 1842; Defs.” Mg ECF #88-7, Cell Video

at 3:50-52), to which Henry loudly reptl, “Fuck you. Ain't — man — Ain’t no —

nobody bothering nobody... Y’all are éhones bothering people you punk

motherfuckers.” (Defs.” Mot., ECF #88-Tell Video at 3:50-52.) The line of

statements involving thhreat” then resumed:

Officer Coe: Okay... You done?
Henry: Are you done?

Officer Coe: I'm done.



Henry: Well get the fuck on thebjtch. Fuck you.... and your damn
job motherfucker.

Officer Coe: Okay.

Henry: What you — Make my houseproject. | want you — You want
to make my house a special project? Bring it on.

Officer Coe: Okay.
Henry: Bring it on.
Officer Coe: Okay.
Henry: Then you gonna find out who | am.
Officer Coe: Okay, is that a threat?
Henry: Yeah! That's a — that's a prca it's a threat! That's a promise
thgt it's a threat because | ain’t did no crime... | haven’t committed no
crime.
(Defs.” Mot., ECF #88-7, GEVideo at 3:52-4:35).

At this point, Henry had been watky towards his house from the sidewalk
while still yelling at the Officers. Followinglenry’s statement, “...that's a promise
it's a threat,” Office Coe exited his vehechnd commenced to approach and arrest
Henry at his front door. (ECF #88-11, Daskdeo, Camera 1, at 01:04:49; Coe Dep.,
ECF #88-3, 55:19-56:10; 170:9-19.) Officéoe grabbed Henry by his shirt, who
pulled away causing the shirt to tear qff.oe Dep., ECF #88-3, 55:14-18, PgID

1775.) Henry had made it to the doorwayendhe and Officer Coe continued to

struggle, Henry grasping at the doorfenfiHenige Dep., ECF #88-2, 44:16-20,



PgID 1519.) Officer White arrived on the pbrto assist Officer Coe, and grabbed
Henry around the torso from behind as‘taled around,” at which point Officer
Coe issued a single shot of Oleoresin Capsicum spray (“OC-spray”) to Henry's face.
(White Dep., ECF #88-9, 57:5-58:2gID 2231-32; Coe Dep., ECF #88-3, 168:21-
169:6, PgID 1888-89; Defs.” Mot., ECF #88 Dash Video, Camera 1 at 4:47-
4:50).) During the struggle in the doory@fficer White testified that:

[Heather Williams] was close [tdenry]. She was pulling at us

and, you know, pushing a littlathhoo...I wouldn’t say she was

actively fighting, not in the sae sense [Henry] was...I think |

got a little bit of the [OC-spray]. | think — | think everybody did.
(White Dep., ECF #88-9, 109:5-15, PgID 2283.)

Once Officer Coe administed the OC-spray, Officer White testified that
Henry “head-butted” him, arifa took all three of us to get him pried off that door.”
(White Dep., ECF #88-9, 101:12-16, PgH275.) Officer White lifted Henry off
the porch and “assisted” him to the grdufHenige Dep., ECF #88-2, 59:23-60:6;
171:13.) Officer Henige placed Henry’s hamehind his back and handcuffed him.
(Henige Dep., ECF #88-2, 113:18-20,IPd.660.) Henry was no longer resisting
and suffered a scraped knee. (Henry D@ut. 8, 2017, ECF #88-8, 108:4, PgID
2025.) Henry was informed that he was sied for threatening an officer, but was

later charged with “Disordly Conduct and Disorderly Persons” in violation of

Flint Ordinance Section 31-12 and “Resig Arrest” under Section 31-1. (White
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Dep., ECF #88-9, 104:3-14, PgID 2278;ritee Dep., ECF #88-2, 115:2-3, PgID
1661.)

Henry was then transported by Offia&®hite, the only officer in the vehicle,
approximately 2.8 miles to the City olifit Jail. (Henry Dep Aug. 13, 2018, ECF
#88-8, 194:2, PgID 2132.) Henry was spitting, wheezing at a high pitch, and rocking
back and forth in the back seat of theigmlehicle during the entirety of the ride,
at one point thrashing in seizure-likeotions. (Defs.” Mot., ECF #88-11, Dash
Video, Camera 2, 1:12:53-1:19:15.) Henrginls that he was not provided with
adequate medical care for azsge he suffered during hisatnsport to the Flint City
Jail. (d. at 1:16:39-1:17:19). At his depositidienry testified that he was unaware
that he had any seizure-like activity untiwing the Dash Video footage. (1st Am.
Compl., ECF #30, 162; HenDep., Aug. 13, 2013, BHC#88-8, 136:24-137:16.)
Officer White also testified that he wainaware of any seire until he saw the
footage, nor did he hear any complairdgarding Henry’s hadcuffing until after
arriving at the station, when the cuffsseemoved. (Whit®ep., ECF #88-9, PgID
2237-36, 63:6-64:12, 19-25.)

lIl.  STANDARD OF REVIEW

Summary judgment is appropriate whére moving party demonstrates that

there is no genuine dispute as to any material $est.Celotex Corp. v. Catret77

U.S. 317, 322 (1986); Fed. R. Civ. P. 56@)act is “material” for purposes of a
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summary judgment motion where proof of that fact “would have [the] effect of
establishing or refuting one of the essdrdglaments of a cause of action or defense
asserted by the partiesVlidwest Media Prop., L.L.C. v. Symmes Twp., O&(3
F.3d 456, 469 (6th Cir. 2007) (quotikgendall v. Hoover Co 751 F.2d 171, 174
(6th Cir. 1984)). A dispute over a materiattfas genuine “if the evidence is such
that a reasonable jury could retwrverdict for the nonmoving party®nderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986).

“Rule 56(e) identifies affidavits, deptiens, and answers to interrogatories
as appropriate items that may be usecgupport or oppose summary judgment.”
Alexander v. CareSourcé&76 F.3d 551, 558 (6th Ci2009). “Of course, [the
moving party] always bears the initial pegsibility of informing the district court
of the basis for its motion, and idégying those portions of the pleadings,
depositions, answers to interrogatoriesgd admissions on file, together with the
affidavits, if any, which it believes demstrate the absence of a genuine issue of
material fact."Taft Broadcasting Co. v. United Stat€@29 F.2d 240, 247 (6th Cir.
1991) (internal quotatiomarks omitted) (quotin@elotex 477 U.S. at 323). If this
burden is met by the moving party, the maoving party’s failure to make a showing
that is “sufficient to establish the existence of an element essential to that party’s
case, and on which that party will bear bugden of proof at kal,” will mandate the

entry of summary judgmentelotex 477 U.S. at 322. “[A] conlpte failure of proof
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concerning an essential element of tle@moving party’s case necessarily renders
all other facts immaterialfd. at 323.

“The test is whether the party bearthg burden of proof has presented a jury
guestion as to each element in the case.plaintiff must presérmore than a mere
scintilla of the evidence. To support los her position, he or she must present
evidence on which the trier of fact could find for the plaintibavis v. McCourt
226 F.3d 506, 511 (6th Cir. 2000) (interoaations and quotan marks omitted).
The non-moving party may not rest upon there allegations or denials of his
pleadings, but the response, by affidavitea®iotherwise provided in Rule 56, must
set forth specific facts which demonstrate thate is a genuine issue for trial. Fed.
R. Civ. P. 56(e). “When the moving pattas carried its burden under Rule 56(c),
its opponent must do more than simphpw that there is snoe metaphysical doubt
as to the material facts . . . . Where theord taken as a whole could not lead a
rational trier of fact to find for the nonmioyg party, there is no genuine issue for
trial.” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotjg5 U.S. 574, 586—
587 (1986) (footnote and intexihquotations omitted).

In making the determination on sunmpgudgment whether there are genuine
issues of material fact for trial, the coomtist draw all reasonabinferences in favor
of the non-moving partySee Moran v. Al Basit LLL&788 F.3d 201, 204 (6th Cir.

2015). “The central issue is whether the evidence presents @enifiilisagreement
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to require submission to a jury or whethiis so one-sided that one party must
prevail as a matter of law.Binay v. Bettendoyf601 F.3d 640, 646 (6th Cir. 2010)
(quotingIn re Calumet Farm, In¢ 398 F.3d 555, 558 (6th CR005)). At the same
time, plaintiff must produce enough evidernoeallow a reasonable jury to find in
his favor by a preponderance of the evideAgalerson477 U.S. at 252, and “[t]he
‘mere possibility’ of a faatal dispute is not enoughMartin v. Toledo Cardiology
Consultants, In¢.548 F.3d 405, 410 (6th Cir. 2008) (quotikitchell v. Toledo
Hosp, 964 F.2d 577, 582 (6th Cir. 1992)). “Ifetevidence is merely colorable, or
IS not significantly probative, samary judgment may be grantedihderson477
U.S. at 249-50 (internal citations omitted).

Ultimately, the party who bears thmirden of proof must present a jury
guestion as to each element of the clé&ee Davis226 F.3d at 511. Plaintiff cannot
meet that burden by relying solely orcjpnclusory assertions, supported only by
[his or her] own opinions.Arendale v. City of Memphi§19 F.3d 587, 560 (6th Cir.
2008). Plaintiff must show probative idence, based “ommore than mere
speculation, conjecture, or fantasy,” to previl.at 601 (quotind-ewis v. Philip
Morris Inc., 355 F.3d 515, 533 (6th Cir.2004)).

All evidence submitted in oppositionamotion for summary judgment must
ultimately be capable of being presented fiorm that would be admissible at trial:

The submissions by a party opposing a motion for summary judgment
need not themselves be in a form tisaadmissible at trial. Otherwise,
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affidavits themselves, albeit made personal knowledg# the affiant,
may not suffice, since they are outamurt statements and might not be
admissible at trialSeeFed. R. Evid. 801(c)802. However, the party
opposing summary judgment must shimat she can make good on the
promise of the pleadings by laying out enough evidence that will be
admissible at trial to demonstrate thagenuine issue on a material fact
exists, and that a trial is necessaSuch “evidence submitted in
opposition to a motion for summapydgment must be admissible.”
Alpert v. United StatesA81 F.3d 404, 409 (6th Cir. 2007) (quoting
United States Structures, Inc. v. J.P. Structures, 80 F.3d 1185,
1189 (6th Cir.1997)). That is why[H]earsay evidence . . . must be
disregarded.”1bid. It is also the basis of this court’s repeated emphasis
that unauthenticated documents do matet the requirements of Rule
56(e).

CareSource576 F.3d at 558-59 (internal citations omitted).

A court “may not make edibility determinations or weigh the evidence” in
ruling on motion for summary judgmemeeves v. Sanderson Plumbing Prods.,
Inc.,530 U.S. 133, 150 (2000).

IV. ANALYSIS

Plaintiffs argue that the Officers are mottitled to qualified immunity on their
claims of wrongful arrest, excessiverde, and First Amaiment retaliation.
Plaintiffs bear the burden of demonstrating that the Officers are not so
entitled Haynes v. City of Circlevilled74 F.3d 357, 362 (6th Cir. 2007). The Sixth
Circuit recently explained:

Responding to the many and vargdts brought under 8 1983, the
judiciary recrafted that limited vsion of the doctrine of qualified
immunity in an effort to pract public officials “from undue

interference with their duties afidm potentially disabling threats
of liability.” Elder v. Holloway510 U.S. 510, 514, 114 S. Ct. 1019,
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127 L.Ed.2d 344 (1994) (quotingarlow v. Fitzgerald 457 U.S.
800, 806, 102 S. Ct. 2727, 73 L.Ed.396 (1982)). We therefore
no longer “attempt[ ] to locate [trgualified immunity] standard in
the common law as it existed in 187Zjglar v. Abbasi— U.S.

, 137 S. Ct. 1843, 1871, 19&H.2d 290 (2017) (Thomas, J.,
concurring), but instead attentptdetermine whether a defendant,
by his conduct, “violate[d] clebr established statutory or
constitutional rights of which a reasonable person would have
known,” Harlow, 457 U.S. at 818, 102 S. Ct. 2727.

Jackson v. City of Clevelan€20 F.3d 340, 368 (6th Cir. 2019).
A. Wrongful Arrest

The Officers' conduct inreesting Henry is protected by qualified immunity
because the Officers did not violate Hennghts. “In order fo a wrongful arrest
claim to succeed under § 1983, a plaintiffstnorove that the police lacked probable
cause. A police officer has probable causéhdre is a fair probability that the
individual to be arrested has eitltemmitted or intends to commit a crimé&ridley
v. Horrighs 291 F.3d 867, 872 (6th Cir. 200dhternal quotation and citations
omitted). A police officer determines tle&istence of probable cause by examining
the facts and circumstances within hisowledge that are sufficient to inform “a
prudent person, or one of reasonable caution,” that the suspect “has committed, is
committing, or is about to commit an offensklithigan v. DeFillippg 443 U.S. 31,
37 (1979). “In general, the existencepobbable cause in a 8 1983 action presents a
jury question, unless there is only am@asonable determination possibleyles v.

Raisor, 60 F.3d 1211, 1215 (6th Cir. 1995).evenpeck v. Alforcb43 U.S. 146,
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154 (2004), the Supreme Court clarified ttieg constitutionality of an arrest does
not “depend[] on whether the arresting offiséates the reason for the detention and,
if so, whether he correctly identifies angeal class of offense for which probable
cause exists.” Moreover, preed “make[s] clear that aarresting officer's state of
mind (except for the facts that he knows)riglevant to the existence of probable
cause.’ld. at 153. “That is to say, his subjee reason for making the arrest need
not be the criminal offense as tohich the known facts provide probable
cause...[T]he fact that the officer do@®t have the state of mind which is
hypothecated by the reasons which provide Idgal justification for the officer's
action does not invalidate the action talkenlong as the circumstances, viewed
objectively, justify that action.Id.

The Officers had probable cause to siridenry for the ordinance violation
with which he was later charged, Sent 31-12(a)(5), Dsorderly Conduct and
Disorderly Persons, which states in relevant part:

(@) A person is a disorderly pers if the person does any of the

following:

(5) Persists in disturbing thpublic peace and quiet by loud or
aggressive conduct, having onceeh clearly informed by persons
affected that he is in fact unreasonably causing such a disturbance,
provided, however, that notice nerdt be given when such persons
affected reasonably believe that tosiowould constitute a risk to their
personal safety.

Flint City Code of Ordinances, 831-12(a)(b).
17



The Officers had probable cause to siridenry for the ordinance violation
with which he was later @nged, Section 31-12, Disady Conduct and Disorderly
Persons. The Parties do not dispute thatrifievas yelling outside in his front yard
at 1 a.m., thus satisfying the elementttué violation that Henry’s conduct could
satisfy — “disturbing the puic peace and quiet by loud aggressive conduct.” Ord.
831-12(a)(5). Plaintiff Henry indeed admitgat that he was “talking with a loud
voice” and that his neighborhodgllike an “echo-chamber:”

Q (Defense Attorney Guss): Would you admit yelling and swearing at

1:00 in the morning in a resideal area is a disturbance?

A (Henry): I wasn’t yelling like thatbut, yes, yelling and disturbing
like arargh, like that's yelling andisturbing. The way | was, | was
talking with a loud voice, which | dall the time as you can see in here,
and right by my house is like an ectltamber, okay. If you're ever —
You've never been by my house besa you stay out here, but it's an
echo chamber.

Q: Okay. So your yelling or yououid voice with all the swearing would
be like an echo chamber in yaesidential neighborhood?

A: Yeah.
(Henry Dep., Oct. 10, 2017, ECF #88-8, 88:1-14, PgID 2005.)
The ordinance also requires the violatorbe “clearly informed by persons
affected that he is in iratt causing such a disturbanceld’Defendants argue that

this element is fulfilled by the Officer @atelling Henry that he is concerned that
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Henry is disturbing the neighbors. Indedfbe saw a light turn on at a nearby
neighbor’'s home during the courskthe verbal discord.

To reiterateseeSection Il, Facts, pp. 6-8uprag Officer White had tried time
and again to calm down Henry and explaim police concerns abotlte area where,
in the middle of the night, 8y have been directed by a citizen to look for a felon —
an area with quite a few abandoned lesus/here people had been breaking in.
Plaintiff Henry’s response was to call afficer “this asshole,” and Officer White
interjected, saying “hold on, hold on,” trying explain the issue. However, White
could not have a conversai with Henry and asked him: “So I'm not going to be
able to explain anything tgou tonight, sir...?” but Henrstill was not willing to de-
escalate. To the contrari]aintiff Henry responded by calling Officer White an
“asshole,” Officer Coe a “dumbass,” callggm both “motherfuckers,” and directed
them to “get the fuck on!” After, Office€oe said, “I'm done,” in response to Henry
asking, “Are you done?” Plaintiff Henry theaplied: “Well, get the fuck on then,
bitch. Fuck you...and your dan job, motherfucker.Supra pp. 8-9. The Officers’
job at that time, that Henry’s tirade waseirfiering with, was tdind and arrest the
wanted felon that the citizen in thear had stated was in that venue.

Henry continued: “Bring it on...Then you gonna find out who | am!” Officer
Coe responded: “Okay, is that a thredt®nry answered: “Yeah! That's a promise

it's a threat! That's a promise it's a threathase | ain’t did no crime!” At that point,
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the Officers construed Henry's threat speasla threat to them and their continuing
investigation seeking a wanted felonth®dugh Plaintiff Henry was walking towards

his house, he was still yelling at one a.m. in that neighborhood, verbalizing a threat
and the Officers did not knowhether the highly agitated Plaintiff had firearms in
the house: — a highly agitated person retngatito his residence can be reasonably
seen as a dangerous situati@edDep. of Deputy Chief Deon Bernritter, June 21,
2018, ECF #88-10, PgID 2392, 73:14-21.)

Therefore, the Officers had probabtause to arrest Henry for violating
Section 31-12(a)(5) (“...disturbing the pubfpieace and quiet bgud or aggressive
conduct...), and there was no violation of his constitutional rights, despite any
statement that Henry was under arrest foréatening an officer” and charged with
an infraction of Section 31-12 after-the-faGee Devenpeck43 U.S. at 154.

B. Excessive Force

Plaintiffs make severalllagations regarding the Officers’ use of excessive

force in violation of the Fourth Amendmt, including the use of OC-spray on

Henry, Williams’ incidental contact with tl@C-spray used on Henry, the failure to

® The Parties spend much time discussimgabntent and accuracy of Officer Coe’s
incident report and all three Officers’ Inbal Affairs reports. However, according
to the undisputed facts and viewing thosgpdied in the light most favorable to
Henry, any inconsistency treeen these reports and Hgisrmobile phone video are
inapposite to whether the Officers had ptabacause to arrest Henry for violating
Section 31-12 and whether excessive force was used.
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loosen Henry’s handcuffs, and the fagluro provide medical care when Henry
allegedly had a seizure vidbeing transported.

1. Use of OC-Spray

Whether the three Officers violated ig’s right to be free from excessive
force is a question that must be auzadd under an “objective reasonableness”
standard.Graham v. Connqr490 U.S. 386, 395 (1989). This standard requires
courts to consider “the facts and circuamstes of each particular case, including the
severity of the crime at issue, whethez Buspect poses an immediate threat to the
safety of the officers or others, and wieat he is actively msting arrest or
attempting to evade arrest by flightd’ at 396 (citation omitted).

The general consensus among Sixth Circuit caselaw is that officers cannot use
force, including pepper spray, on a detaiwd® has been subdued, is not told he is
under arrest, or is not resisting arréstawey v. Drury 567 F.3d 302, 314 (6th Cir.
2009). But that was clearly not the casghwenry. There is no genuine issue of
material fact that Henry was resisting atre&hen Officer Coe made the decision to
use the OC-spray. Henry’s alleged crimeswat severe; he was ultimately charged
with disturbing the peacéle was, however, threat@ig the Officers’ and his own
safety by struggling to evade Officer Cbaying been told to put his hands behind
his back four times in total (Ex. G, Video at 4:38, 5:15; 5:24; 5:28), and attempting

to retreat inside his house when Offic&@se and White were rkang an effort to
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arrest him. All three Officerand Williams testified that Henry was resisting arrest.
(Coe Dep. at 15:19-22; 51:21-25; 55:18- 126:20-22; Henige Dep. at 43:14-16;
44:16-20; White Dep. at 101:12-16; Mams Dep., ECF #88-15, 60:23-25, PgID
2469.) Henry’s video footage indicates heswasisting arrest. (Defs.” Mot., Ex. G.,
Henry Video, 4:39-5:20.) It was not untiltaf Officer Coe usethe OC-spray that

the Officers were able to move Henry off the porch, handcuff him, and place him
under arrest.

Moreover, the Officers did not violate Plaintiff Heather William’'s
constitutional rights. There is no allegation that the OC-spray was directed at
Williams. Williams testified at her depogiti that she was not exposed to much
spray, her eyes bothered Kellittle” afterwards, and admitted that she was in close
proximity to Henry and the Officers yetddnot try to move away. (Williams Dep.,
ECF #88-15, 66:21-25, PgID 2475, 76:1Pg)ID 2485.) This inadvertent spraying
of Williams when Officer Coe issued ospray to Henry did not violate Williams’
Fourth Amendment right&ee Wilkins v. City of Royal Qd¥o. 04-cv-73276, 2005
U.S. Dist. Lexis 42474, at *27-28 (E.DMich. Aug. 17, 2005) (“Defendants'
inadvertent and ‘light’ pepper-sprayingf Tyeesha Emerson while they were
pepper-spraying Carvel Wilkins did not violate Tyeesha Emerson's Fourth

Amendment rights.”).

22



2. Handcuffing Claim

The Officers are entitled to qualified munity regarding the application of
the handcuffs as well. The Fourth Ameraithprohibits unduly tight or excessively
forceful handcuffing during #ihcourse of a seizurBlorrison v. Bd. of Tr. of Green
Twp, 583 F.3d 394, 400 (6th Cir. 2009). Thight was “clearly established” for
gualified immunity purposes at the time of Henry’s arrektat 401. In order for a
handcuffing claim to survive summary judgnt, a plaintiff must offer sufficient
evidence to create a genuine ssifl material fact that: (I)e or she complained that
the handcuffs were too tight; (2) the offr ignored those complaints; and (3) the
plaintiff experienced “some physical injury” resulting from the handcuffldg.
(citing Lyons v. City of Xenjal7 F.3d 565, 575-76 (6th Cir. 2005)).

Officer White testified that Henry did hoomplain about the handcuffs in the
police vehicle. Officer White did not rdt&lenry complaining about the handcuffs
until they arrived at the station which were then removedcontrary to Plaintiff's
characterization of White's testimony. (\te Dep., ECF #88-9, 62:14-24, 64:17-
25, PgID 2236, 2238; Pls.” Resp., ECF #104, PgID 3948lgr v. Sanilac Cnty,.
606 F.3d 240, 252 (6th Cir. 2010) (“The Dist Court properly concluded that
Deputy Wagester did not use excessiveddn handcuffing Mler because Miller
did not complain about the handcuffs untieyharrived at the jail, at which point

they were removed.”).
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There was evidence that htg complained about tHeandcuffs before he and
Officer White departed for the jail, while Officer White was still outside the vehicle
taking Henry’s information. Henry cabe heard on the Dash Video making a
statement in the back seatbé car that “the thing utting into...my hand.” (Def.’s
Mot., ECF #88-11, Ex. K, 1:10:13, 1:11:18.)€Ttest is whether an officer's conduct
IS objectively unreasonabléyons at 575-76. Even if Officer White heard the
“cutting into...my hand” statement from outsithe vehicle, it iseasonable that he
would not appreciate that this statemeould require him to bring another officer
over to check the tightness before driving Riéfithe very short distance to the jail.
Officer White was alone in takg the large, resisting Plaintiff to the station: the other
two officers were with the cooperating zén in the back of their car. While Henry
testified that there were wounds on his wrikts took three weekto heal, his claim
that he had photos of the alleged wristilga was not substantiated: no such photos
were included among the exhibits to tM®tion, nor have any been produced to
Counsel for either PartySéeHenry Dep., Oct. 10,17, ECF #88-8, 99:15-100:5,
106:18-22, PgID 2016-17, 2023.) While theident report taken by Officer Bigelow
from Plaintiff five days after the arrest @tdtthat Henry indicated a sore left wrist,
Officer Bigelow noted only a scrape on Hgsrknee, but he did not see any wrist

injuries. (Defs.” Mot., ECF #88-18, PgID 2514.)
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Therefore, given the single in-car statement about his tight handcuffs, his short
trip to the jail, and his failure to includlee photos, the Court concludes that Plaintiff
Henry’s police misconduct-excessive fot@ndcuffing allegation does not survive
summary judgment.

3. Failure to Provide Medical Care

Henry also claims that he suffered a seizure in the back of the police vehicle
while Officer White was transpting him to the jail. Assumingrguendothat the
Fourth Amendment standard applies, as the Sixth Circgah v. Cty. of Ken699
F. App'x 509, 514 (6th Cir. 2017) did etlelaim would fail. Officer White testified
that he had no knowledge oftllleged seizure at thene. He was the only officer
in the vehicle transporting Plaintiff Henand, as the drivehe was not watching
the back of the car, which was dark. Hedrd not inform Officer White, the other
Officers, or any jail personnef a seizure or possibilityf a seizure before, during,
or after the fact. Henry also testified tiha&t was not aware Head a seizure until he
subsequently saw the Dash Video footagehe could not have requested medical
assistance from Officer White that Whigmored. (Henry Dep., Oct. 10, 2017, ECF
#88-8, 136:24-137:16.) It is also worthtimg that Henry has never been diagnosed
with a seizure disorder, sought treatmemtdseizure disordeor been prescribed

anti-seizure medications, beforeadter the incident at issudd()
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Accordingly, the Court finds that theewas no violation of Henry’s Fourth
Amendment rights for failureo provide medical care.

C. First Amendment Retaliation

Because the Officers had probable catsearrest Henry for disorderly
conduct, there was no violation of hisrgti Amendment rights. Therefore, the
Officers are entitled to qualified immunity.

To establish a retaliatory arrest claianplaintiff must prove: (1) engagement
in protected conduct; (2) an adverse @ttiand (3) a causalonnection between
elements one and two — that is, the advact®n was motivated at least in part by
the plaintiff's protected condudennedy v. City of Villa Hills, Ky635 F.3d 210,
217-218 (6th Cir. 2011). Once the plaintiff “sas an inference that the defendant’s
conduct was motivated in pay plaintiff's protected activity, the burden shifts” to
the defendant to show thia¢ “would have taken the saraetion in the absence of
the protected activity.ld. at 218-19. Once Plaintiff Henry made “threats,” the issue
becomes whether the threats were of engce or merely to file a complaint
“downtown” of some sort in responge Officer Coe’s comment regarding the
“special project.” However, Henry'soatinued loud conversation at one a.m.,

disturbing the neighborhood @mterrupting the Officers’ investigation, crossed the
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line from protected First Amendment speédtis prompted Officer Coe to exit his
police vehicle and commence Henry’s arréstnry had made the “promise” of a
threat, and Officer Coe told Henry that weesbeing arrested for threatening a police
officer. On the other hand, a reasonabi®ijwould conclude that Officer Coe’s
actions were motivated in part by Hergyprotected speech, thus establishing the
elements of a First Amendment retaliation claim,
However, the Supreme CourtReichle v. Howard$66 U.S. 658, 665 (2012)

made it clear that the Officers remaantitled to qualified immunity because the
right to be free from a retaliatory arrésat is otherwise supported by probable cause

Is not clearly established:

Howards contends that our cases heattled” the rule that, “as a
general matter[,] # First Amendment prohibits government
officials from subjecting an individli#o retaliatory actions’ for his
speechBut we have previously explained that the right allegedly
violated must be establishéthot as a broad general proposition,™
but in a “particularized” sense sattthe “contours” of the right are
clear to a reasonable officidllere, the right in question is not the
general right to be free from retaliation for one's speech, but the
more specific right to be free from a retaliatory arrest that is
otherwise supported hyrobable cause. This Court has never held
that there is such a right.

6 See King v. Ambs$19 F.3d 607, 615 (6th Cir. 2008) (“[Plaintiff] repeatedly
interfered with an ongoing criminal investipn....[l]t is clear that [plaintiff] was
arrested for the act of disrupting the offisanvestigation, and not for the content
of his speech.”).
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(internal citations omitted) (emphasis addefge also Marshall v. City of
Farmington Hills 693 F. App’x 417, 425-427 (6th Cir. 2017) (affirming qualified
immunity from retaliatory arrest claim where right was not clearly established if
probable cause existed).

Plaintiffs have provided no argument thRetichledoes not govern here.
All of the authority cited by Plaintiffs pre-daiReichle which clearly contradicts
Plaintiffs’ argument that the Court mustnsider the motives of the Officers
where probable cause otherwise existeattest to Henry in a qualified immunity
analysis. Therefore, the Officers ardiged to qualified immunity on Count I
because Plaintiffs have not demonstratieat the Officers violated a clearly
established constitutional right.

V. CONCLUSION

Based on the reasons stated above Qburt GRANTS Defendants Michael
Henige, Nikolas White, and Sean&® Motion for Summary Judgment.
SO ORDERED. s/PaulD. Borman

Faul D. Borman
United States District Court Judge

Date: June 20, 2019
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