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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CARL BUGGS, #05691-027,

Petitioner,
V. CASE NO. 2:17-CV-11658
HONORABLE PAUL D. BORMAN
J. A. TERRIS,
Respondent.

/

OPINION AND ORDER DISMISSING THE
PETITION FOR A WRIT OF HABEAS CORPUS

I. Introduction

Federal prisoner Carl Bugg@$etitioner”), currently confined at the Federal
Correctional Institution in Milan, Michigan, has filegeo sepetition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2241 seeking relief from his federal criminal
sentence. For the reasons stated hetteénCourt concludes that the petition must be
dismissed.

II. Factsand Procedural History

In 1999, Petitioner was convicted of:) (onspiracy to obstruct interstate
commerce by robbery in violation of the Hobbs Act, 18 U.S.C. § 1951 (count 1); (2)
robbery of two retail businesses (countsé 8); and (3) using firearms during the

commission of the robbery offenses in violation of 18 U.S.C. 8§ 922(k) and 924(c)
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(counts 7 and 9) following a jury trial in the United States District Court for the
Northern District of Indiana . He was sentenced to 78 months imprisonment on
counts 1, 6, and 8, 60 months impris@mhon count 7, and 240 months on count 9,
to be served consecutively, for a total of 378 months imprisonment. The Seventh
Circuit affirmed Petitioner’s conviains and sentence on direct appehited States
v. Buggs6 F. App’x 484 (7th Cir. 2001). The United States Supreme Court denied a
writ of certiorari. Buggs v. United State§34 U.S. 922 (2001). Petitioner
subsequently filed a motion to vacate or set aside his sentence under 28 U.S.C.
8 2255 with the trial court, which was dedi The Seventh Circuit affirmed that
decision. United States v. Bugg$07 F. App’x 649 (7th Cir. 2004). Petitioner filed
additional requests for cotkeral relief, including a por habeas petition under 28
U.S.C. § 2241, all of which were denieflee, e.g., Buggs v. Quintaméo. 12-CV-
337-JMH, 2012 WL 6691654 (E.D. Ky. Dec. 12, 201j;d Buggs v. QuintanaNo.
13-5114 (6th Cir. Nov. 1, 2013).

Petitioner dated the instant petitionMay 11, 2017 and it was filed by this
Court on May 23, 2017. In his pleadinggtitioner asserts that he is entitled to
habeas relief due to a change/clarificatrostatutory interpretation concerning the
consecutive sentencing requirement of 18 U.S.C. § 924(c) as set fontited
States v. Dean_ U.S. , 137 S. Ct. 1170 (April 3, 2017). Dran the United States

Supreme Court ruled that the relevatatutory language “simply requires any
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mandatory minimum under § 924(c) to be imposed ‘in addition to’ the sentence for
the predicate offense, and to run conseelyito that sentence” and that “[n]othing in
those requirements prevents a sentencing court from considering a mandatory
minimum under 8§ 924(c) when calculatingappropriate sentence for the predicate
offense.” Id. at 1178. Petitioner asserts tha remedy under 28 U.S.C. 8§ 2255 is
inadequate or ineffective to test the legatifyhis detention and that he should be re-
sentenced because the trial judge likdil not understand his/her discretionary
authority in imposing his sentence.
I11. Discussion

Petitioner brings this action as a habeas petition under 28 U.S.C. § 2241. His
habeas claim, however, concerns the wglidf his federal sentence. A motion to
vacate sentence under 28 U.S.C. § 2255 filed thihtrial court is the proper avenue
for relief on a federal prisoner’s claimsathis convictions and/or sentences were
imposed in violation of the fed& constitution or federal lawCapaldi v. Pontesso
135 F.3d 1122, 1123 (6th Cir. 1998)nited States v. Peterma249 F.3d 458, 461
(6th Cir. 2001). A federal prisoner mhying a claim challenging his conviction or
the imposition of sentence under 28 U.S.C. § 2241 only if it appears that the remedy
afforded under § 2255 is inadequate or ingiWecto test the legality of his detention.
Charles v. Chandlerl80 F.3d 753, 756 (6th Cir. 1998ge also Wooton v. Cauley

677 F.3d 303, 307 (6th Cir. 2012). Habeas corpu®t an additional, alternative, or
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supplemental remedy to the motion to vaca#é,aside, or correct the sentence.
Charles 180 F.3d at 758.

The burden of showing that the remedforded under § 2255 is inadequate or
ineffective rests with the petitioner, and thnere fact that a prior motion to vacate
sentence may have proven unsuccessfud doegenerally meet that burdeim. Re
Gregory, 181 F.3d 713, 714 (6th Cir. 1999). The remedy afforded under § 2255 is
not considered inadequate or ineffecthnmply because 8§ 2255 relief may be or has
already been denied, because the petitianime-barred or otherwise procedurally
barred from pursuing relief under 8§ 2255pecause the petitioner has been denied
permission to file a second or successive motion to vacate sen@mades 180
F.3d at 756. Moreover, § 2255 allows a criminal defendant to seek relief based upon
a change in the law and even tanlgra second or successive motion under limited
circumstances.

The possibility that Petitioner may no¢ able to satisfy the procedural
requirements under § 2255 does not meanhthahould be allowed to proceed under
§ 2241. See Petermar249 F.3d at 461 (“The circumstances in which 8§ 2255 is
inadequate and ineffective are narrdov,to construe § 2241 relief much more
liberally than 8§ 2255 relief would defeat the purpose of the restrictions Congress
placed on the filing of successive petitions for collateral relidflijifed States v.

Barrett, 178 F.3d 34, 50 (1st Cir. 1999) (“A petition under § 2255 cannot become
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‘inadequate or ineffective,” thus permitting the use of § 2241, merely because a
petitioner cannot meet the AEDPA ‘secondsoccessive’ requirements. Such a result
would make Congress’'s AEDPA amendment of § 2255 a meaningless gesture.”).
The remedy afforded under § 2241 is not ddittonal, alternative, or supplemental
remedy to that prescribed under § 228%harles 180 F.3d at 758.

Until recently, a federal prisoner could matse a challenge to his or her
sentence under 28 U.S.C. § 2243ibbs v. United State$55 F.3d 473, 479 (6th Cir.
2011);see also Peterma49 F.3d at 462 (vacating habeas relief where habeas
petitioners “do not argue innocence bugtead challenge their sentences” because
“[c]ourts have generally declined to colledlly review sentences that fall within the
statutory maximum?”). Iidill v. Masters 836 F.3d 591 (6th Cir. 2016), the United
States Court of Appeals for the Sixth Circuit modified this ruleHilly the Sixth
Circuit ruled that federal prisorewho were sentenced befdtaited States v.

Booker 543 U.S. 220 (2005), and who cannot file a successive motion under § 2255,
can challenge their sentences under 8§ 224fetwa subsequent, retroactive change in
statutory interpretation by the Supreme Court reveals that a previous conviction is not
a predicate offense for a career-offender enhancemkiiit,”836 F.3d at 600.

In this case, Petitioner asserts thatshould be allowed to proceed under
§ 2241 via the “savings clause” of § 2255 based upon the Sixth Circuit's decision in

Hill . Petitioner, however, cannot challerfue sentence under § 2241 because his



case does not fall within theill exception so as to be covered by the savings clause
of § 2255. While Petitioner was sentenced beBwekerand he cannot file a
successive motion under 8§ 2255, he doesna#t the remaining requirements: he
does not rely upon a retroactive changstatutory interpretation and he was not
sentenced as a career offender.b&sure, the Supreme CourDeanoffered no
indication that its holding should be retrbaely applied to cases on collateral review
— and several judges within this distrand circuit have concluded thHa¢anis not
retroactive. SeeUnited States v. HarpeNo. 11-CV-20188, 2018 WL 783100, *3
(E.D. Mich. Feb. 8, 2018) (Steeh, WWhitsell v. United Statedlo. 17-CV-12691,

2018 WL 317869, *3 (E.D. Mich. Jan. 8, 2018) (Drain, Silnmons v. TerrjNo.
17-CV-11771, 2017 WL 3017536, *2 (E.D. Mich. July 17, 2017) (Goldsmithseke);
also Wells v. TerrisNo. 17-CV-12253, 2018 WL 2016155, *2 (E.D. Mich. May 1,
2018) (Hood, C.J.) (denying motion to alter or amend judgmenijed States v.
Cooley No. 1:09-CR-331, 2017 WL 4003355, *2 (W.D. Mich. Sept. 12, 2017)
(collecting cases). Additionally, Petitionernther alleges nor establishes that he was
sentenced as a career offender. Rathemdrely asserts that the trial judge was
unaware of his/her sentencing disavatunder 18 U.S.C. § 924(c). Consequently,
Petitioner fails to show that he is entitled to proceed under the savings clause of 28
U.S.C. § 2255 and obtain habeas raliefler 28 U.S.C. § 2241. His petition must

therefore be dismissed.



V. Conclusion

For the reasons stated, the Court concludes that Petitioner is challenging the
validity of his federal sentences and thafduks to establish that his remedy under 28
U.S.C. § 2255 is inadequate or ineffectivedst the legality of his detention. His
claim is improperly brought under 28 U.S.C. § 2241. Accordingly, the Court
DISMISSESWITH PREJUDICE the petition for a writ of habeas corpus.

Lastly, the Court notes that a certificateappealability is not needed to appeal
the dismissal of a habeas petition filed pursuant to 28 U.S.C. § 22ddam v.
United States355 F.3d 501, 504 (6th Cir. 2004). Accordingly, Petitioner need not
request one from this Court or the Sixth Circuit should he seek to appeal this
decision.

IT1SSO ORDERED.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: December 10, 2018



