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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ROBERT DAVIS, et al.,

Plaintiffs, Casda\o. 17-cv-12100
Hon.Mark A. Goldsmith
VS.

DETROIT PUBLIC SCHOOLS
COMMUNITY DISTRICT,
etal.,

Defendants.
/

OPINION & ORDER
GRANTING DEFENDANTS' AMENDED MOTION FOR SUMMARY JUDGMENT

(Dkt. 81)

This matter is now before the Court onf@®wlants Detroit Public Schools Community

District (the “District”), Detroit Public Schools Communitistrict Board of Education (the
“Board”), and Dr. Iris Taylor'samended motion for summary judgment (Dkt. 81). On July 24,
2017, the Court issued an opinion amder in this cas, dismissing all but on&f Plaintiffs Robert
Davis and Etta Wilcoxon’s claims — a claim thatvi3aequal protection riglstwere violated at a

June 23, 2017 Board meeting. See Davis ¥rditePub. Sch. Cmty. Dist., No. 17-12100, 2017

WL 3129838 (E.D. Mich. July 24, 201%#).Defendants now move for summary judgment on this

claim. For the reasons that follothe Court grants Defendants’ motion.

1 The Court’s opinion noted thathawsuit survived “as to Courlts XV, and XVI of the amended

complaint only.” _Davis, 2017 WL 3129838, at *1Mowever, only Count llithe equal protection

claim, provides a cause of action; Count XV see#sts and attorney fees under 42 U.S.C. § 1988

and Count XVI seeks compensatory, punitivd anminal damages. Counts XV and XVI cannot

survive without the equal protection claim. Seg,, Bowden v. City of Franklin, Ky., 13 F. App’x

266, 276 (6th Cir. 2001) (“Count VI is not a clafor relief but a request for punitive damages.
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. BACKGROUND

On June 20, 2017, Plaintiffs, through thetoatey, emailed LaMar Lemmons, a member
of the Board and the District@General Counsel. Defendants’ Statement of Material Facts (“SMF”)
1 7; see also 7/20/2017 E-Nj&X. D to Defs. Mot. (Dkt. 81-5).In the email, Plaintiffs’ counsel
“respectfully request[ed] and demand[ed] tha etroit Public Schools Community District
Board of Education place on the November 2017 General Electionod d¢padistion asking the
registered voters of the Cityf Detroit to approve or disappve the DDA [Detroit Downtown
Development Authority] and the Detroit BrowrltieRedevelopment Authority to use . . . tax
revenue generated by the levy of the 18-mills @iefublic Schools’ Operating Millage for the
purpose of financing the additional improvementgh®s new Little Caesars Arena and financing
the construction of the new Deir Pistons’ Corporate Headquen$ and Practice Facility.”
7/20/2017 E-Mail at PagelD.2452. Plaintiffs reqedsthat the Board take action within seven
days of receipt of thenequest._ld. at PagelD.2455.

Three members of the Board — LaMar Leoms, Georgia Lemmons, and Deborah Hunter-
Harvill — called for a special Board meeting to gather more information on tax-increment financing
pursuant to the Downtown Development Authodtgt, Mich. Comp. Lavs 8§ 125.1651 et seq.
SMF 1 9. LaMar Lemmons then contacted Defen@antris Taylor, the President of the Board,
regarding the agenda for the special meeting.J18l0. It is undisputed that Lemmons did not

request that Davis be all@d to make a presentation at the meeting. Id.

Since all other counts are barred by the statiditlimitations, the issue of punitive damages is
moot.”); York v. Forest View Psych. i4p., No. 10-28, 2011 WL 1792301, at *4 (W.D. Mich.
April 19, 2011) (“8 1988 does not create an peledent cause of action for a civil rights
violation.”). Accordingly, the Court disisses Counts XV and XVI along with Count I1.
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The Board held a special meeting on June2@37, which Davis atteredl. See id. T 11.
The sole item for discussion on the agenda was the following:
[Clonsider issues of tax capturesatving the Pistons Little Caesars
Arena project in Detroit and th&etroit Public School's Community
District’s authority to place on the ballot a question regarding the
Downtown Development Authority’s and the Detroit Brownfield
Redevelopment’s use of incremdrtx revenues generated by the

levy of the 18 mills for the School Birict of the City of Detroit
Operations.

Id. 1 11-12. At the meeting, the District's Gel€Counsel, Phyllis Hurks-Hill, offered her legal
opinion regarding the issues. Id. { 13. Davisteonds that she providéfalse and misleading
information,” which he interjected to correct, $ds. Resp. at 7 (Dkt. 8@Defendants characterize
his interjections as disruptiveees SMF 1 13-14. Dr. Taylor informed Davis that if he continued
to speak, she would ask him to leave. Id. § D4vis was nonethelessvgn the opportunity to
address the Board during the tifioe public comment._lId. 1 15. Hgpoke for two minutes, then
yielded the microphone._Id.

The Board’s bylaws, which contain procedural rules for its meetings, require formal
agendas. SMF |1 1-2. The agenda belonghdoBoard in its entirety, although it is the
responsibility of the Board Presideatset the agenda. Id. § 2. égch meeting, the Board is able
to vote yes or no regarding whether to accept the agenda, or to amend the agenda. Id. Individuals
must be placed on the agenda to commennhduaiBoard meeting (other than during the period
for public participation)._See Taylor Pg Ex. B to Defs. Mot., at 16 (Dkt. 81-3).

The section of the bylaws regang public participation prades, among other things, that
“[e]ach statement made by a peipant shall be limited to two (2) minutes duration[;]” and
“[p]ublic participation shall be permitted as indied on the order of business.” Bylaws, Ex. A to

Defs. Mot., at 21 (Dkt. 81-2).The bylaws also allow the pideg officer to “request any
3



individual to leave the meeting when that perdoes not observe reasonable decorum[.]” Id. The
presiding officer may waive any of these reguoiemts for due cause upon a majority vote of the
Board members present. Id.

II. STANDARD OF REVIEW

A motion for summary judgmenider Federal Rule of Civil Procedure 56 shall be granted
“if the movant shows that there m® genuine dispute as to anyteral fact and the movant is
entitled to judgment as a matter of law.” FedCR. P. 56(a). A genuine shute of material fact
exists when there are “disputes over facts that might affect the outcome of the suit under the

governing law.” _Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). “[F]Jacts must be

viewed in the light most favoréto the nonmoving party only there is a ‘genuie’ dispute as
to those facts.”_Sdbv. Harris, 550 U.S. 372, 380 (2007). héfe the record taken as a whole
could not lead a rational trier &ct to find for the nonmoving partthere is no genuine issue for

trial.” Matsushita Elec. Indus. Co. ¥enith Radio Corp., 475 U.S. 574, 587 (1986).

Once the movant satisfies its initial burdendemonstrating the absence of any genuine
issue of material fact, the burdshifts to the nonmoving party to set forth specific facts showing

a triable issue of matalifact. Scott, 550 U.S. at 380;16&x Corp. v. Catrett, 477 U.S. 317, 323

(1986). The nonmoving party “must do more thanpdy show that there is some metaphysical
doubt as to the material facts,” Scott, 550 W80 (quoting Matsushita, 475 U.S. at 586), as the
“mere existence of some alleged factual disjetisveen the parties will not defeat an otherwise
properly supported motion for sumary judgment,” id. (Qquatg Anderson, 477 U.S. at 247-248)

(emphasis in original); see also Babcock\lcox Co. v. Cormetech, Inc., 848 F.3d 754, 758 (6th

Cir. 2017) (“A mere scintilla of evidence or someetaphysical doubt as to a material fact is

insufficient to forestdlsummary judgment.”).
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[1l. ANALYSIS

The Equal Protection Clause “prohibitgscrimination by government which either
burdens a fundamental right, targets a suspess,cta intentionally treatone differently than

others similarly situated withowiny rational basis for the differee.” TriHealth, Inc. v. Bd. of

Comm’rs, Hamilton Cnty., Ohio430 F.3d 783, 788 (6th Cir. 2006gmphasis added). “[T]he

class-of-one theory of equal pradtiiean . . . presupposes tHie individuals shold be treated alike,
and that to treat them differently is to classify them in a way that must survive at least rationality

review. . . .” _Engquist v. Oregon Dep’t &gr., 553 U.S. 591, 605 (2008). A “class-of-one”

plaintiff may demonstrate that a government aciahk$ a rational basis in onétwo ways: either
by negating “every conceivablbasis which might support ehgovernment action or by
demonstrating that the challenged governmetibmovas motivated by amus or ill-will.”

Warren v. City of Athens, Ohio, 411 F.3d 697, 71th Gir. 2005) (quotations omitted). It is not

necessarily dispositive that thecision at issue was discretionaSee Franks v. Rubitschun, 312

F. App’x 764, 766 & n.3 (6th Cir. 2009) (rejectitige argument that “indidualized, discretionary
decisions can rarely, if ever, beatlenged in classf-one actions”).

Defendants offer several reas why the equal protectionagin should be dismissed: (i)
the District’s discretionary desibn-making is not reviewable unda class-of-ongheory; (ii)
Plaintiffs cannot identify a similarisituated comparatoand (iii) there is n@uestion of material
fact that there was a rational basis for the B@&acdhduct. The Court fisdsummary judgment is
appropriate based on Defendargstond and third arguments.

I. Similarly-situated comparator
First, Plaintiffs have failed to identify angilarly-situated compator. A plaintiff who

wishes to succeed on a class-of-one claim “mugtgheve that [he] has been treated differently
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from similarly situated individda.” Taylor Acquisitions, LLC vCity of Taylor, 313 F. App’x

826, 836 (6th Cir. 2009). “While a plaintiff need w@monstrate that heidentical to the person
who allegedly received more favorable treatméhg plaintiff and the [person] with whom the
plaintiff seeks to compare himself or herself msstsimilar in all of the relevant respects.” JDC

Mgmt., LLC v. Reich, 644 F. Supp. 2d 905, 927 (WMich. 2009) (quoting Arendale v. City of

Memphis, 519 F.3d 587, 604 (6th C2008)) (alterations in Reich).

Plaintiffs point to activist Helen Moore asmeone similarly situated to Davis who was
treated more favorably than he was. Pls.pRas 16. However, Plaintiffs have submitted only
newspaper articles as evidence of Moore’s treatrby the Board. As Defendants point out, this

is inadmissible hearsay. Par¥est Galleries, Inc. v. Global Fine Art Registry, LLC, Nos. 08-

12247, 08-12274, 2010 WL 987772, at *3 (E.D. Mich. Ma&, 2010) (“If offered for the truth of
the matter asserted, newspaper articles . . . caegtimdmissible hearsay.”); Fed. R. Evid. 801(c).
Even if this evidence were admissible, wd not help Plaintiffs.Plaintiffs argue that
the Board'’s “recent actions of permitting individutdsspeak longer than two minutes at a special
meeting called at their request” show that theretexigenuine issue of material fact. Pls. Resp.
at 9. But the newspaper articles state thabidavas removed from a Board meeting, and that a
second meeting was then arranged with agmtasion by Moore’s group being placed on the
agenda._See 3/15/2018 Articles.BB to Pls. Resp., at Pagel730 (Dkt. 87); 3/15/2018 Atrticle,
Ex. B to Pls. Resp., at PagelD.2732 (Dkt. 87).
Unlike Moore, Davis did not request a special meeting. LaMar Lemmons, who called for
the June 23, 2017 special meetingtifiesl that he did nbidentify Davis as aexpert for purposes
of the meeting, nor did he move for Davis teak at the meeting. Lemmons Dep. Tr., EX. E to

Defs. Mot., at 13-14 (Dkt. 81-6). The meetingada for the June 23, 2017 special meeting does
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not provide that Davis would kEpeaking or presenting. For this reason, Davis was limited to two
minutes of speaking time at the June 23, 201 7tingeeMoore, who was placed on the agenda, is
not similarly-situated to Davis.

Plaintiffs also generally argue that atmnamed “individuals” who were “the ones that
presented the particular action item that wasthigect of the discussidoy the Defendant Board”
were treated differently than Davi®ls. Resp. at 11. “[B]ardlagations that “other” applicants,
even “all other” applicants, were treated diffdhgnis insufficient; a plaintiff must show that

‘these “other” applicants were similarly situatedthe plaintiff.”” Taylor Acquisitions, 313 F.

App’x at 836 (quoting GJR Inv., Inc. v. Ctgf Escambia, 132 F.3d 1359, 1367-1368 (11th Cir.
1998)). As previously stated, Plaintiffs canrstow that Davis is similarly-situated to an
individual who was presenting a particular action item.

For this reason, summary judgment is appropriate.

. Rational Basis

Alternatively, Defendants are entitled gammary judgment because Defendants had a
rational basis for their treatment of Davis. #tated previously, a “class-of-one” plaintiff may
demonstrate that a government action lacks a radtii@sss in one of two ways: either by negating
“every conceivable basis which ghit support the government actionby demonstrating that the

challenged government action was motivated bynas or ill-will.” Warren v. City of Athens,

Ohio, 411 F.3d 697, 711 (6th Cir. 2005) (quotations omitted).

Defendants put forth several conceivabledsato support their actions (complying with
the Board’s bylaws; allowing the Bad’s counsel to fully provide farmation to the Board) that
Plaintiffs do not attempt to negate. Defs. Motl&at18. Instead, Plaintifi®ly on the second way

of proving a lack of a rational basis, assertirgg hefendants’ actions were motivated by animus
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or ill-will. In that regard, they argue thtite only reason the Board@Dr. Taylor did not honor
Davis’s “request to waive the two (2) minute speghkimit” was that some members of the Board,
including Dr. Taylor, “strongly disligd” him. Pls. Resp. at 14.

As an initial matter, the record is not clear that Davis even made such a request to speak
longer than two minutes, whetheigrrto or during the meeting. dhtiffs refer to Davis’ “June
20, 2017 request,” which they claim was treatedfédeéntly than all siritar such requests that
became agenda items.” Pls. Resp. at 13. But the June 20, 2017 email cannot reasonably be
construed as a request for Datd speak at a Board meetmdNowhere in this email does Davis’
counsel request that a special meeting be hdld)dae that Davis be permitted to speak at such
meeting; the email simply “request[s] this HondeaBody take action within 7 days of receipt of
this request.” 7/20/2017 E-Mail at PagelD.2455. rRiffis do not explain how the Board’s failure
to proactively seek out Davigpinion at a Board meeting following this email demonstrates

animus. _See Loesel v. City of Frankenmuth, 692 F.3d 452, 466 (6th Cir. 2012) (“[A] showing of

animus or ill will . . . requires more than simplylifag to invite the [Plaintiffs] to a meeting.”).

As for a request made during the June 23, 20&&ting itself, Plaintis state that Davis
“requested to speak for longer than two minutedb@imeeting, and his request was denied by . . .
Defendant Taylor.” Pls. Resp. at 5. Later, theyue that Dr. Taylor “even refused to permit the
members of the Defendant Board to vote whether to waive the two (2) minute limit

requirement[.]” _Id. at 11 (emphasis in originalThey cite generally to Davis’ and Lemmons’

2 Plaintiffs claim that it wasuinderstood” by Lemmons that if tlB®ard agreed to hold a meeting
based on Plaintiffs’ counsel’s email, Davis wiblde permitted to present for more than two
minutes. _See PlIs. Resp. at 5. But Lemmonsiteetnthat “initially 1 assumed that he would
present at that time. That was my assumptidnd that's where | made a mistake. | did not
object; | did not move him to be — to speak aat.th Lemmons Dep. Tr. at 14. Lemmons did not
identify Davis as an expert on teabject of the meeting. Id. at 13.

8



entire depositions, and the entiratfy/the Board meeting transcrjph violation of this Court’s
Case Management Order. See 9/5/2017 Caswa@fanent & Scheduling Order at 6 (Dkt. 61)
(stating that the non-moving party may raiseitoltal facts in “numbered paragraphs, and each

paragraph must include specific references atati@ns to record evidence”) (emphasis added).

The transcript of the meetimpes not reflect any such requestde by Davis, nor anything
that indicates that Dr. Taylor refubé& permit the Board to hold a vote:
Treasurer Mays: Let me ask a differguiestion. Does the Statute require
that the Notice be directed to the Bodnekctly physically or does — or does
it generally — (inaudible.)
Mr. Robert Davis: (Inaudible.)
Ms. Hurks-Hill: It says it has to bdirected to the taxing jurisdiction.
Mr. Robert Davis: No, it doesn’tExcuse me, Madam Chair —
President Taylor: | iaudible). Thank you.
Mr. Robert Davis: Well, when you — wh your Counsel is giving incorrect
information, | just wanted to have apportunity to interject, that's all.
Sorry to Madam Chair.
President Taylor: (InaudibleThank you. Please continue —
6/23/2017 Bd. Mtg. Tr., Ex. G to DefBlot., at 15-16 (Dkt. 81-8).
President Taylor: So now, are there any other — another comment on the
floor? I’'m sorry, sweetheart, you gotstop putting your hand up, because
like, | — this is a meeting and ingltontext of the meeting, | cannot allow
you to address the Board at this point.
Mr. Robert Davis: The reason | —if | may —

President Taylor: No, no, no, no.

Mr. Robert Davis: — there is somegsiatements was made by legal counsel
to help clarify discussion —

President Taylor: No, no, no, no.



Mr. Robert Davis: That's —

President Taylor: Sir, if you contie, you know what? I’'m going to have
to ask you to leave, and | really hate to do that.

Mr. Robert Davs: Duly noted.

President Taylor: Okay. Thank you.
Id. at 22-23

To the extent the Court can identify angtetnent made by Lemmons to support Plaintiffs’
account, Lemmons stated that he recalled thatdDavas not allowed to make a presentation for
more than two minutes by Dr. Taylor[.]” Lemmobgp. Tr. at 10. This does not show that Dr.
Taylor refused to allow the Badito vote on whether to allow Bia longer than two minutes; it
simply shows that Dr. Taylor observed the byldwsting public participatbn to two minutes.

However, Davis did state in his depositi@stimony that before he began to speak, he
asked “the Chair” if he could speak for longer than minutes, and Dr. Taylor specifically stated
that he could not speak for longean two minutes. Davis Dep..TEX. | to Defs. Mot., at 58-59
(Dkt. 81-10). Although tere is no indication from the mesgi transcript that this exchange
occurred, the Court will construake record in the light most favorable to Davis and assume that
he did make such request, which was denied.

There is no evidence that Dr. Taylor's ddrof Davis’ request was motivated by any ill-

will or animus. Dr. Taylor testified that she didt harbor any ill-will or animus toward Dauvis.

3 Plaintiffs also assert th&@ir. Harvill requested that Dr. Véor waive the two-minute speaking
limit for Davis. See PIs. Resp. at 11. Plaintifésnot point to anywhere the meeting transcript
as evidence that this occurred. Upon a revieldafis’ deposition testiony, Davis testified that
Dr. Harvill did not make a motion to ask that Ine allowed to address the Board, but whispered
to Davis that Dr. Taylor would not allow him $peak. Davis Dep. Tr., Ex. | to Defs. Mot., at 47-
48 (Dkt. 81-10).
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Taylor Dep. Tr., Ex. B to Defs. Mot., at 24 (Dkt. 8L- Davis testified in his deposition that Dr.
Taylor “has expressed to indiials that she does not like m®avis Dep. Tr. at 40, but when
asked for specifics stated that “Board Member Lemmons even testified to that fact,” id. at 42. But
Lemmons testified, when asked if Dr. Taylor hastdin for Davis, that he “wouldn’t characterize
it that one [sic].” Lemmons Dep. Tr. at 10.

Plaintiffs also generally asséhiat the Board was motivated bgimus or ill-will, see, e.qg.,
Pls. Resp. at 14, but do not explavhat actions the Board took deny Davis equal protection.
Plaintiffs repeatedly assert tHat. Taylor did not allow the Bodrto vote on whether to waive the
two-minute speaking requirementder the Bylaws, which state tHéfjhe presiding officer may
also . . . waive any or all of these requiremdatsiue cause upon a majgrvote of the members
present.” Bylaws at 21. If the Board was petmitted to vote, the Court fails to see how their
motivations could be relevant. Accordingly, ofidy. Taylor's motivationsare relevant, and as
discussed, there is no evidence that\slas motivated by animus or ill-will.

Defendants are entitled to summargigment on this basis, as well.

V. CONCLUSION
For the reasons set forth above, Defendartended motion for summary judgment (Dkt.

81) is granted; Counts II, XV, aiXVI are dismissed with prejudice.

SO ORDERED.
Dated: October 10, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateistrict Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systehetorespective email or First Class U.S. mail
addresses disclosed on the Notic&lafctronic Filing on October 10, 2018.

s/KarriSandusky
Case Manager
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