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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AWGI, L.L.C.; Atlas Logistics, Inc.; and
Atlas Van Lines, Ing.

Plaintiffs,
V. Case No. 17-12131
Atlas Trucking Company, L.L.CAtlas Sean F. Cox
Logistics, L.L.C.; and Eaton Steel Bar United States District Court Judge

Company, Inc.,

Defendants.
/

OPINION AND ORDER ON PENDING MOTIONS; FINDINGS OF FACT AND
CONCLUSIONS OF LAW FOLLOWING BENCH TRIAL

In this trademark infringement acticaffiliated companies that provide transportation and
logistics servicebave suedsimilarcompanies associated with a steel manufacturer. Plaintiffs and
Defendantsadvertise themselves to consumers using the word “AtRisihtiffs—who have
various federal trademark registrations that incorporate the word “Atlas” aondhawve been
operating under the “Atlas brand” for decade®ntend that the Defendants’ use of “Atlas” in the
transportation and logistics industry violates their trademark riflsfendants have countersued
for unfair competition and false designation of origingask the Cort to cancel one of Plaintiffs’
federal trademark registrations.

This case proceeded to a seday bench trial, during which the Court was able to consider
all admitted evidence and assess the witnessedibility. During and after the trial, the pagie
filed several motions, some of which remain pending.

The Court now resolves afiending motions andannouncests findings of fact and

conclusionsof law. For the reasons belothe Court DENIES Defendants’ motion to strike the
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expert testimony of Krista Holt (ECF No. 14DENIES Plaintiffs’ motion for Judgment for
Partial Findings under Fed. R. Civ. $2(c} andDENIES Defendants’ motion for leave to file
objections to Plaintiffs’ proposed findings of fact and conclusions of law. (ECF No. 162).

Further,for the reasons below, the Co&iNDS in favor of Plaintiffs andAGAINST
Defendants on Plaintiffs’ Counts I, 11, 1, and 1V, and Defendants’ Countenslaiand 1111 In a
separate filingthe Court will permanently enjoin Defendants from using specific “Atlas” marks
in the transportation or logistics industries.

PROCEDURAL BACKGROUND

On June 29, 2017, AWGI, .L.C., Atlas Logistics, Inc., and Atlas Van Lines, Inc.,
(“Plaintiffs”) filed its complaint against Atlas Trucking Company, L.L.C., Atlas Logistics, L.L.C.,
and Eaton Steel Bar Company, Inc. (ECF NoPlaintiffs’ suit is based on their four federally

registeed trademarks:

Mark Registration No. Services
ATLAS 3,718,117 IC 039: Freight forwarding
services; Transportation of
household goods

ATLAS LOGISTICS 4,737,616 IC 035: Business
management consultancy in
the field of transport and
delivery; Providing
electronic tracking of freight
information to others for
business administration
purposes; Providing tracking
services and information
concerning tracking of asse

! Plaintiffs’ Count VI (trademark counterfeiting) also proceeded to trial, buritfis provided no
evidence or argument related to that claim. Accordingly, the Court finds that falave
abandoned it.



in transit, namely, vehicles,
trailers, divers, cargo and
delivery containers for
business inventory purpose
Transportation logistics
services, namely, arranging
thetransportation of goods
for others

)

IC 039: Distribution
services, namely, delivery o
restauranequipment,
namely, tables, chairs, booths
and shelving; Distribution
services, namely, delivery o
healthcare facility furniture
and equipment, namely,
hospital beds, overhead
tables, lockers, office
furniture and shelving;
Distribution services,
namely,delivery of fine arts;
Transport of general
commodities and special
products by truck and/or
motor van, train, air and
ocean; Transportation and
storage of goods;
Warehousing informatign
Warehousing services

=%

=%

3,137,526 IC 025: Clothing, namely
hats and shirts

IC 026: Cloth patches fo
clothing

At

g
)
A

2 The Court refers to this mark as the “flyiag’ which is how it was referred to by the parties at
trial.



ATLAS--THE AGENTS’ 1,591,344 IC 039: Transportation o
VAN LINE household goods by mot
van

Compl. § 23 (ECF No. 1, PagelD53-

Plaintiffs complaint has seven counts: (1) trademark infringerotthite “Atlas” mark; (2)
trademark infringemerdf the “Atlas Logistics” mark(3) trademark infringement dfie flying A
mark; (4) trademark infringement of the “Atlaghe Agents’ Van Line” mark;5) trademark
counterfeiting of the “Atlas” mark; (6) trademark counterfeiting of the “Atlagi&tics” mark; and
(7) common law unfair competition. Comfil43-69(ECF No. 1, PagelD 10-13).

On August 1, 2017, Defendants filed their answer with affirmative defenses. (ECF No. 11).
On September 22, 2017, the Court entered a scheduling order that allowed discovery through
March 31, 2018. (ECF No. 19).

On December 22, 2017, Defendants filed a motion for leave to file counterc(&@B
No. 21). When this motion was fully briefed, (ECF Nos. 22 and 23), the Court referred it to
Magistrate Judge David R. Grand. (ECF No. 24). Judge Grand held a heariggasted leave
for Defendants to file counterclaims. (ECF No. 28). Thereafter, Defendaets three
counterclaims: (1) unfair competition and false designation of origin under th@aimaAct; (2)

common law unfair competition; and (3) declaratory injunction regarding cancellation of

3 In this opinion, the Court will refer to Plaintiffs’ counts as delineated in thisgpaph. For
example, their trademark infringement claim for the “Atlas” mark is “Count I;” ttnedemark
infringement claim for “Atlas Logistics” is “Count II,” and so on.



Plaintiffs “Atlas Logistics” trademark registratich(ECF No. 27, PagelD 22832)> On March
7, 2018, Plaintiffs filed their answer and affirmative defenses to Defendantgerclaims. (ECF
No. 34).

As discovery neareds end, the parties filed various substantive motfoBs. February
20, 2018, Defendants filed a motion for summary judgment. (ECF No. 29). Plaintiffs responded
this motion (ECF No. 35), and Defendants replied. (ECF No. 38). On March 16, 2018, Defendant
filed a motion to strike Plaintiffs’ damages claims. (ECF No. 37). Plaing$gponded to this
motion (ECF No. 37), and Defendants replied. (ECF No. 44). On April 9, 2018, the Court held a
status conference, and thereafter referred Defendants’ mottrkito Judge GrandECF No.
48).

On April 26, 2018, the Court entered a stipulated order that extended certain filing
deadlines and extended the deadline for certain discovery until July 15, 2018. (ECF No. 51).

On April 30, 2018, Judge Grand granted Defendants’ motion to strike in part and denied it

in part. (ECF No. 52). As Judge Grand’s order makes clear, by the time it was isseed aDef

4The Court considers Counterclaim 1l to be relief that Defendant seeks, noti@@te cause of
action.

5 In this opinion, the Court will refer to Defendants’ counterclaims as @diden this sentence.
For example, the statutory unf@iompetitionandfalsedesignation claim is “Counterclaim I,” the
common law unfair-competition claim is “Counterclaim II,” and so®&eFN 2.

® The parties also filed various procedural motions. For example, on February 28, 2018fsPlaintif
filed a motion to extend time to serve their rebuttal expert report, (ECF No. 31), WwhiClotrt
granted after a hearing. (ECF No. 36¢e alspECF Nos. 40, 57, 59, 60, 62, 63, 64. Mestnot
all—of these motions were fully briefed before being decided.



“no longer [sought] an order striking [Plaintiffs’] damages claims.” (ECF No. 52, Baeil3).
Rather, his order dealt mainly with various discovery matters.

On May 4, 2018, Plaintiffs filed a motion for partial summary judgment. (ECF No. 53).
Defendants responded (ECF No. 58), and Plaintiffs replied. (ECF No. 61).

Because of several ancillary issuesreaunding thethenpendingmotions for summary
judgment’ the Court ordered the parties to flendensed motiortsy August 31, 201.§ECF No.
67). The Court terminated the then-pending motions for summary judgment.

OnAugust 31, 2018, the patrties filed their new motions for summary judgment. (ECF Nos.
70 and 71). Each side responded to the other’'s motion (ECF Nos. 76 and 77), and filed a reply in
support ofits own motions. (ECF Nos. 79 and 80).

Generally, Plaintiffs’” motion for summary judgmearguedthat Counterclaims | and Ili
(the Lanham Act claims) wetwarred by laches and thabunterclaim Il (the common law clam
wasbarred by the statute of limitations. Pl#fstalso argud that Defexdants’ use of the term
“Atlas” was likely to cause consumer confusion as to its four federally registered tr&se ol
that, under trademark and commtaw principles such as tacking and the “zone of natural
expansion,” it must prevail on its “Atlas gistics” claim as the senior user.

Generally Defendantsmotion for summary judgmertrguel that Plaintiffs’ claimsvere
barred by lacheghat therewasno likelihood of consumer confusion as to flyeng A, “Atlas,”
and “Atlas-the Agents’ Van Line"marks and that theywere the senior users of the “Atlas

Logistics” mark.

" See, e.g ECF Nos. 57, 62, 63, 64, 65, and 66.



On December 6, 2018, the Court appointed Mr. Christopher G. Darrow to serve as mediator
in this matter, pursuant to Local Rule 16.4. (ECF No. 86).

OnJanuary 4, 2019, the Court heldhearing on the motions for summary judgment. On
March 25, 2019, the Court issued@pinion ard Order, wherein it granted summary judgment in
favor of Defendants on Plaintiffs’ claims, dismissed Defendants’ Countartilsand concluded
that there was a genuine issue of material fact underlying Counterclaimnill.afECF No. 90);

AWGI, L.L.C. et. al., v. Atlas Trucking Co., L.L.C., et. 381 F.Supp.3d 832 (E.D. Mich. 2019).

Specifically, the Court cartuded that “(1) Defendants’ Lanham Act counterclaims were
not barred by laches; (2) Plaintiffs’ Lanham Act claims were barred by lazhies éxtent they
sought past money damages; (3) Plaintiffs’ Lanham Act claims failed on the tadhts extent
tha they sought injunctive relief; (4) the common law unfair competition claim and colaine
were barred by the statute of limitations, and (5) a jury should decide who is the senibithise
“Atlas Logistics” mark. (ECF No. 90, PagelD 377AWG]I, 381 F.Supp.3d at 852.

On April 22, 2019, Plaintiffs filed a motion for reconsideration of the Court's March 25,
2019 Opinion and Order. (ECF No. 96). The Court ordered Defendants to respond, which they did.
(ECF No. 100).

On April 24, 2019, Plaintiffs appealed the Court’s March 25, 2019 Opinion and trder
the United States Court of Appeals for the Sixth Circuit. (ECF NoA8)5I LLC, et. al., v. Atlas
Trucking Co., et. al.Case No. 14449 (6th Cir. opened April 26, 2019). The Sixth Circuit held
the gpeal in abeyance because Plaintiffs’ motion for reconsideration was pending.

On May 30, 2019, the Court ordered supplemental briefing on one issue:

Given that the parties conceded that their common usage of “Atlas Logistics”
causes a likelihood of confusion, does the Court’s conclusion that there is a fact
issue as to who has priority to the “Atlas Logistics” mark (ECF No. 90, PagelD

7



37693770) require the survival ofnot only Defendants’ Lanham Act
Counterclaims, but also Plaintiffs’ Count 11?

(ECF No. 103, PagelB927). The parties filed supplemental briefing on this issue. (ECF No. 104
and 105).

On July 3, 2019, the Court issued @pinion ard Order on Plaintiffs’ motion for
reconsideration. (ECF No. 106AWGI, LLC, et. al. v. Atlas Trucking, Cda.LC, 2019 WL
2866093 (E.D. Mich. July 3, 2019). The Court granted Plaintiffs’ motion to the extent that it
reinstated Counts I, II, Ill, IV, and VI. The Court reached this conclusion for tveomeaFirst,
the Court reasoned thdiecauset had previously concludedhat there was a genuine issue of
material facts to whether Plaintiffs had priority tiee“Atlas Logistics,” mark by virtue of tacking
to their “Atlas” mark, Count | necessarily must survive summary judgment. (ECEOSpPagelD
3946-3947) AWG], 2019 WL 2866093 at *2. Second, the Court concluded that, upon
reconsideration, the likelihoeaf-confusion faadrs were “evenly balanced” and that there were
genuine issues of material facts underlying certain factors. (ECF No. 106DF3333953)
AWGI 2019 WL 2866093 at *4-*8.

On July 10, 2019, the Sixth Circuit granted Plaintiffs’ motion to voluntarily dismiss their

appeal pursuant to Fed. R. App. P. 42(b). (ECF No. 107).

8 The Court denied Plaintiffs’ motion for reconsideration to the extent it sought recatisidef

the Court’s conclusion regarding Count V and the Court’s conclusion regarding the applicabili
of laches to this case. (ECF No. 106, PagelD 3953-388%5], 2019 WL 2866093 at *6-7. The
Court also ruled that Defendants were not entitled to invoke equitable estoppel to preclude
Plaintiffs from seeking postomplaint money damages and injunctive relief. (ECF No. 106,
PagelD 39473948);AWGI, 2019 WL 2866093 at *3. On November 26, 2019, Defendants waived
any right they had to present an equitable estoppel defense at trial. (ECF No. 133).



On August 19, 2019, the parties filed two significant stipulations. Firgpatties waived
“any right they may have to a jury trial on all claims, counterclaims, and deferis€&.'No. 110,
PagelD 4036). Second, the parties withdrew “all requests for monetary relieflimgcbut not
limited to requests for damages, disgorgement of prefitsrneysfees and costs.ld. In other
words,the parties agrehat the case would proceed to a bench trial, and that the prevailing party
would only receive injunctive relief. The Court entered a stipulated order ensigth these
agreements. (ECF No. 111).

On August 26, 2019, the Court held a final-pral conference. At this conference, the
Court indicated that it was inclined to appdilt. Darrow as a technical advisor to the Court in
this matter, ad asked if any of the parties objected to this appointment. No party oljedied

Darrow s appointent Mr. Darrow’s appointment, and the parties’ agreement to it, was placed on

the record
The Court: And I'd also like to have Mr. Darrow serve as a
technical advisor to the Court. Is that agreeable to the
plaintiff ?
Plaintiffs Counsel: Yes, Your Honor.
The Court: Defense?
Defendants’ Counsel: Yes, Your Honor.

Final Pretrial Conference Tr. 5:22 (ECF No. 145, PagelD 462Mhe Court issued a written
order appointing Mr. Darrow. (ECF No. 113). The Court also issued an order regarding ia&nch tr
which set deadlines for motiomslimineand set the trial datd danuary 21, 2020. (ECF No. 114).

On October 18, 2019, Defendants moved to terminate Mr. Darrow’s appointment. (ECF
No. 116). Plaintiffs responded, (ECF No. 118), and Defendants replied. (ECF No. 119). On

November 22, 2019, the Court denied this motion. (ECF No. 128).



Before trial, the parties filed total of eight rationsin limine. (ECF Nos 120, 121, and
123)? Generally, Plaintiffs moved (1) tmar Defendants from calling Plaintiffs’ lead trial counsel
to testify, and (2o prevent Defendants from reading a deposition into evidence because th
deponent wouldestify live at trial. Generally, Defendants moved (1) to exclude any ewdenc
regarding the public’s perception of Plaintiffs’ marks; (2) to exclude any ewdegarding
“actual confusion”; (3) to exclude evidence regarding Plaintiffs’ advertising expeesti (4) to
preclude Plaintiffs from asserting that they haul steel; (5) to exclude the 2gbenony of Krista
Holt; and (6) to exclude a magazine article regarding an award Plaifigfiedly won. Each
side responded to the other's motions (ECF Nos. 129, 130, 131), and filed replies in support of
their own motions. (ECF Nos. 136, 137813 The Court heard oral arguments on these motions
on December 12, 2019.

On December 30, 2019, the Court issued its Opinion and Order on the notiomse.
(ECF No. 142).

On January 21, 2020, the bench trial beddaintiffs’ casein-chief lasted roughly three
anda-half days, and consisted of testimony from five witnesses: Phillip Wahl, Stacies BViary
Beth Johnson, Ryan McConnell, and Krista Holt. The Court will provide a brief synopsisof eac

witnesss testimony?©

9 Defendants’ six motionis limine were all included in one document.

10T be clear, what follows are simply synopses of the witnesses’ testimony. Theyiatenud

to be comprehensive or exact. To the extent that anything in a synopsis is inconsistent wit
anything in the Court’s Findings of Fact and Conclusions of Law, the Findings of Fact and
Conclusions of Law control.
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Phillip Wahl

Phillip Wahl is the President and Chief Operating Officer of Plaintiff Atlas
Logistics, Inc. Wahl has worked at an Atiaf§iliated company since 1989. In that time,
the Atlas family of companies has continuously used the mark “Atlas” to offer tgisti
savices. Wahl defined “logistics” athe “arrangement and services required to move
product from one place to another” and explained that this included scheduling, arranging
appropriate trailers, loading, and unloading. He described two subspecies afdabat
Atlas performs: (1) brokerage services, where Atlas arranges a delwaryhirdparty
service provider and ensures compliance with the delivery contract’s termg) &maiight
forwarding, where Atlas takes possession of the property and emsihe delivery itself.
Although most of Atlas’s revenue is derived from moving household goods, it has provided
logistics services for nehousehold goods since at least 1989 through its “Spesal
Products” and “Commercial Truck Load” divisions. Waldo asserted that Atlas can, and
would, move steel products if given the opportunity. Atlas does not, hovepesifically
market to consumers that need to ship steel.

Trial Tr. vol. I, 28-138 (ECF No. 148, PagelD 46@%74); vol.ll, 7-21 (ECF No. 149PagelD
4784-4798).

Stacie Banks

Stacie Banks joined Atlas Van Lines in 2002 and is currently the Vice President of
Finance for Van Lines, Atlas Logistics, and other Atlas affiliates. Btadtffied that the
Atlas family of companiebas derived $11 billion of revenue while usitsyf'Atlas” marks
since 2006She also testified that Atlas has spent $32 million on adversgicg 2006.

Trial Tr.vol. Il, 21-35 (ECF No. 149, PagelD 4798-4812).

11



Mary Beth Johnson

Mary Beth Johnson is the Vice President of Corporate Marketing for Atlas Van
Lines. She is responsible for marketing the Atlas family of companies. PHintiff
marketing “casts a wide net,” and Johnson’s mission is to ensure that “anyone who
considers moving anything anywhere considers Atlas2019, Plaintiffs spent roughly
$2 million to promote the “Atlas” brand through websites, print media, internet searche
trade shows, and other media. Johnson testified that Plaintiffs cofatties” to bethe
dominant aspect of their brand, and that all other@add(e.g. “Van Lines,” “Logistics,”
“Travel,” “Terminal,” etq. are descriptive of niche services. This practice is common
within the trucking and logistics induss

Johnson testified that Plaintiffs have offered logistics services sineasatl981.
She compared Plaintiffs’ recent emphasis on the word “logistics” to a markietintpat
General Mills has promoted for Cheerios in recent years. In Johnson’s @be#sios ha
always been glutefree, but General Mills only added that phrase to their marketing
campaigns once glutédnee became a buzzword to their consumers. In the same way, Atlas
only began highlighting the word “logistics” once that became a burkzwat its

customers cared abotitJohnson also testified that Atlas owns about 300 trailers, and that

11 Although Ms. Johnson’s analogy to Cheerios and the gluéenmovement is illustrative, it
may not be technically corre@eehttps://www.cheerios.com/glutdree/ (last accessed March
27, 2020) (describing how Cheerios has “worked hard to remove stray wheat, ryajendram

from [its] oat supply,” and stating thatrflow Cheerios still have the same great taste, but they’re
also gluterfree.”) (emphasis added). Still, the analogy is helpful in understanding Plaintiffs’
marketing shifts.

12



Atlas’s network of agents own another 3,000 trailers. Atlasahésastthree agents who
operate in the Detroit area.

Trial Tr.vol. 11, 35-92 (ECF No. 149, PagelD 4812-4869).
Ryan McConnell

Ryan McConnell is the Vice President of Strategic Planning at Atlas Van Hees.
has worked at Atlas since 1994. Most of Plaintiffs’ business is focused on moving
household goods. In 2016, Van Lines earned $800 million in revenue. Of that, $670 million
came from moving household goods. And 90% of Plaintiffs’ agents focus on moving
household goods.

Although household moving is Plaintiffs’ focus, they regularly move-non
household goods, such as weightlifting equipment, exhibits and furnishings for trade
shows, hospital equipment, shingles, and heavy machinery. McConnell described several
specific norhousehold moves that Plaintiffs have coordinated in the past, including the
relocation of Nissan’'s headquarters, the shipment of motorcycles for a Harley apavids
exhibition and show, the shipment of “stap kits” for BJ's Brewhouses, and the shipment
of parts for the Space Shuttle.

Plaintiffs do not specifically target the stedlipping market. Rather, Plaintiffs
consider steel to be a “general commodity,” and that any marketing toward the steel
industry would fall within their general marketing scheme. Plaintiffs also maoket f
“general commodities” through load boards and taekce interactions. McConnell
testified that, although he cannot say whether Plaintiffs have ever shipped steel, tliey woul
be able to do so (or would be able to arrange such a shipment) if asked fPamaiways

expanding, and are specifically interested in new mergers and acquisitions tithphaoel

13



them in market areas that are “adjacent” to their current niche specialties.|&ndff&®
do not limit Atlas Logisticss brokerage opportunities.

McConnell also described apparentincident of actual confusion. In 2016, a
driver contacted Plaintiffs’ recruiting department to inquire about a job. Plaintiff
recruiters directed the driver to fill out an application. After Plaintiffs didraceive an
application, they reached back out to the driver. After some investigation, Plaintiffs
concluded that the driver had mistakenly filled out, and submitted, an application with
Defendants.

Trial Tr.vol. 11, 94-146 (ECF No. 149, PagelD 484923); vol.lll, 4-88 (ECF No. 150, PagelD
4928-5012).
Krista Holt

Krista Hok is a Managing Director at EconOne, a research consulting firm. She
oversees EconOne’s survey practice. She was hired by Plaintiffs to perform a “initi
interestsurvey” based on internet search results. Her survey targeted recent and future
consumers of freight hauling services. She received 230 respondents: 51 were from
Michigan. The respondents were split roughly in half into a “test group” and a “control
group’ Each group was shown the results page of asesglich for “atlas logistics.” This
page showed both the Plaintifeend Defendants’ website. The only difference between the
page that the “test group” was shown and the page that the “control group” wasvei®
that Defendants’ webpage was titled “arcade logistics” in the control groupltsrésolt
chose the word “arcade” because it began with “a” and had two syllables.

Holt's survey showed that 21% of the test group thought that Plaintiffs and

Defendants’ websites were somehow affiliated, and that 2% of the control group though

14



that Plaintiffs’ website was affiliated with the “arcaldgistics’ website. Once this 2%
“noise” figure was subtracted from the test group, Holt concluded that there wés a 19
confusion rate between Plaintiffs’ website and Defendants’ website.
Trial Tr.vol. lll, 89-134 (ECF No. 150, PagelD 50B5858); vol.lV, 6-62 (ECF No. 154, PagelD
5077-5133)
OnJanuary 27, 2020, Plaintiffs turned the presentation of proofs ovesfem@@antswho
called four witnesses over roughly t@oda-half days: David Neal, Mark Goodman, Jeffrey
Bronson, and David Gunsberg. The Court will provide a brief synopsis of each witnesses’
testimony*?
David Neal
Dr. David Neal is the founder and managing partner of Catalyst Behavioral
Sciences. Defendants hired Neal as an expert to challenge Holt’s conclusionsgethardi
confusion rate among prospective consumers of frdighting servics. Neal testified that
Holt’s survey has several “fatal flaws” that “irredeemably” harm its rediltst, both the
test group and the control group had to input “atlas logistics” which contaminated the
results. Second, Holt testthe Plaintiffs’ markeaind consumer base, not the Defendants’
market and consumer base. Neal testified that gnedetheflaws destroyed the reliability
of Holt’s results.
Trial Tr.vol. IV, 63-141 (ECF No. 154, PagelD 51-3212); vol.V, 7-28 (ECF No. 155, PagelD

5220-5241).

12 SeeFootnote 10.
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Mark Goodman

Mark Goodman is the eBEO of Eaton Steel Corporation and Eaton Steel Bar
Company, and the co-managing member of Atlas Trucking. Eaton’s steel companies were
founded by Goodman’s father and uncle in 1953. The Eaton family of companies include
Eaton Steel Corporation, Eaton Steel Bar Company, Hercules Drawn SteeT rAd&ing,

Atlas Logistics, Titan Metallurgy, and Apollo Heat Treating. The Eaton family of
companies focuses its operation on the “Rust Belt,” which Gaadiefined as Western
lllinois to EasterrPennsylvaniaand Northern Michigan to Texas. Goodman testified that

he is in the process of preparing the Eaton companies for the next generation, and that he
would like the companies to expand.

In 1997, Eaton began having trouble ensuring that their products reached their
customers. To solve this problem, Goodman created Atlas Trucking. Goodman chose the
name “Atlas,” in accordance with a Greek mythological naming convention thathes fa
and uncle startea(g.Hercules, TitanandApollo).

Even though Atlas Trucking is distinct from Eaton, it prioritizes Eaton shipments
over all else. In fact, when shipping Eaton goods, Atlas Trucking operates on a “net
freight,” which means that it makes no profit. Atlas Trucking primarily operadset
trucks, but does own three dry vans. Atlas Trucking primarily hauls steel or steeltproduc
but does haul non-steel goods (such as sod or lumber), usually on back hauls.

In 2003, Goodman formed Atlas Logistics, which is a brokerage company that
arranges outside loads for Atlas trucks. Goodman’s family tax attorneyieddhe State

of Michigan’s business licensing database and did not find any other company operating

16



as “Atlas Logistics.” When Goodman chose the name “Atlas Logistics,” he was aware of
Plaintiff Atlas Van Lines.

Trial Tr.,vol. V, 29-63 (ECF No. 155, PagelD 5242-5276).
Jeff Bronson

Jeff Bronson is the Senior Director of Transportation for Atlas Trucking and Atlas
Logistics. He oversees all day-day operations at these companies. Atlas Trucking owns
79 flatbed trucks, 2 stake trucks, and 3 dry vans. Atlas Trucking employs 81 drivers, about
half of whom own their own trucks. The rest rent an Atlas truck. Broosnsiders Atlas
to be a “flatbed specialist.” He testified that Atlas uses the dry vans primarily for a specific
customer whose loading dock requires them.

Bronson testified that the Eaton family of companies is, by far, Atlas’s biggest
customer. Another significant gan of customers get referred to Atlas from some other
Eaton Company. Atlas gets other customers through load boards and direct marketing (i.e.
“hitting the phones and hitting the street”). Bronson testithat he does not consider
Atlas’s websites to be advertising.

The Atlas companies need “back hauls” to remain profitable and to retain their
drivers. Atlas prioritizes baekaul shipments for Eaton Steel. If no Eaton Steel shipments
are available, Atlas would prefer to ship steeldoieis, but is willing to ship any
commodity that (1) matches the trailer; (2) falls within its authorities; (3) falls within its
insurance; and (4) has been previously hauled by the driver.

The Atlas companies receive about 78,000 calls a year. Durinigitiation, Atlas
began monitoring its calls, and recorded four instances where a caller valy aeteking

the Plaintiffs.
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Bronson alsahattestified Atlas was seeking to expand in the areas that it currently
provides services.
Trial Tr. vol. V, 63-157 (ECF No. 155, PagelD 52B870); vol.VI, 6-50 (ECF No. 156, 5377
5421).
David Gunsberg
David Gunsbergs the General Counsel, Vice President of Human Resources, and
Vice President of Strategic Planning for Eaton Steel. Gunsberg testdieiitds received
a ceasanddesist letter from Plaintiffs in January 2012. In response to that letter,
Gunsberg seahed a national trademark database, and discovered that “Atlas” was used in
relation to thousands of entries, and that it was used alone for hundreds of entries. He als
searchedhe SAFER database and found that “Atlas” was used in the name of many
companies in the transportation industry. Based on this research, he concluded that “Atlas”
was not a strong mark.
Trial Tr.vol. VI, 50-120 (ECF No. 156, PagelD 5421-5491).
On January 31, 2020, Defendants rested their case. At the close of Defends@ts’
Plaintiffs orally moved for Judgment for Partial Findings under Fed. R. C&2).Trial Tr. vol.
VI, 120 (ECF No. 156, PagelD 5491). The Court took that motion under advisement and ordered
briefing on that issudd. Plaintiffs never filed a written motion.
Plaintiffs called one rebuttal witness: Phillip Wahl. Here’s a synopsis of Wedthuttal

testimony*®

13 SeeFootnote 10.
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Phillip Wahl
In rebuttal Wahl testified that Plaintiffs ship some of the same goods as Defendants

(auto parts, glass, shingles,)etthatPlaintiffs have the same or similar shipping abilities

as Defendants; artlatPlaintiffs have over 50 customers in common with Defendants.
Trial Tr.vol. VI, 122-141 (ECF No. 156, PagelD 5493-5512).

During trial, Defendants orally moved to strike the testimony of Plaintiffs’ ixfrésta
Holt. The Court ordered briefing on this issue. (ECF No. 147, 152, Th&j.motion remains
pending, and will be resolved belowor their partPlaintiffs moved to strike the testimony of
Defendants’ expert Dr. David Nedirial Tr. vol. 1V, 86-87 (ECF No. 154, PagelD 5152458),
but the Court denied that motion from the benfhal Tr. vol. IV, 87 (ECF No. 154, PagelD
5158).

After closing arguments, Trial Tvol. VIl (ECF No. 157), the Court ordedthe parties to
submit proposed findings of fact and conclusions of law. (ECF No.4%3). March 5, 2020,
each side submitted its proposed findings and conclusions. (ECF Nos. 160 and 161).

On March 16, 2020, Defendants moved for leave to file objections to two statements made
in Plaintiffs’ proposed findings, arguing that these statements were not supporteddig\aet
citations (ECF No. 162). On March 18, 2020, Plaintiffs responded, agreeing with one of

Defendants’ objections and disagreeing with the other. (ECF No. 163).

14 After this order, the parties stipulated to one correction of the trial trans@&CF No. 159).
The Court entered a stipulated order that corrected Trial Tr., vol. 1V, 87:17 tUisequialified .
.., instead of “isn’t qualified . . .”” (ECF No. 159, PagelD 5603). Also, before clasigigments,
the parties agreed to one other transcript correction: Trial Tr. vol. &M9should refer to Exhibit
S2, not Exhibit F2. Trial. Tr. vol. VII, 12:15-24 (ECF No. 157, PagelD 5530).
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RESOLUTION OF PENDING MOTIONS
Now that the Court has detailed the background of this case, it turnshoe@otions
that remain pending.
l. Plaintiffs’ Motion for Judgment for Partial Findings under Fed. R. Civ. P. 52(9.

At the end of Defendants’ case, Plaintiffs moved for “judgment for partianigsdinder”

Rule 52(c). (ECF No. 156, PagelD 5491). Plaintiffs provided no argument when they made this

oral motion. The parties agreed to submit briefing on this motion. (ECF No. 156, PagelD 5491

5492). No written briefs were filed.o the extent this motion sought anything besithesrelief
granted in this Opinion and the Court’'s Findings of Fact and Conclusions ofthevz;ourt
DENIES it as abandoned.
Il. Defendants’ Motion to Strike the Expert Testimony of Krista Holt

Defendants havaoved to strike the testimony of Plaintiffs’ expert Krista Holt. After their
oral motion at trial, they filed a written motion. (ECF No. 147). Plaintiffs respo(E€& No.
152), and the Defendants filed a reply. (ECF No. 158).

“District court judges must determine whether an expert’s testimony is botamekvd
reliable when ruling on its admissiorClay v. Ford Motor Company15 F.3d 663, 667 (6th Cir.
2000). A trial judge’s determinations regarding the admissibility of expert testimergueled

by Fed. R. Evid. 702 aridaubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579 (1993).

Rule 702 of the Federal Rules of Evidence governs testimony by experts and provides as

follows:

A witness who is galified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge wpllthe
trier of fact to understand the evit® or to determine a fact in issue;
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(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.

Fed. R. Evid. 702.

UnderDaubert,the trial court acts as a “gatekeeper” that ensures that any and all scientific
testimony or evidence admitted is not only relevant, but relididebertsets forth a nonexclusive
list of factors relevant to thiaquiry: (1) whether the theory or technique can be or has been tested;
(2) whether it has been subjected to peer review; (3) whether there is a known oalpatendif
error; and (4) whether the theory or technique enjoys general acceptance ieviet I=dientific
community. Daubert 509 U.S at 5984. InKumho Tire Co. v. Carmichaed26 U.S. 137 (1999),
the Supreme Court confirmed that “the general gatekeeping obligation set fddduloet”
“applies when considering all expert testimony, including testimony based on technicdiend ot
specialized knowledge.Clay, 215 F.3d at 667. “It further held that the spedfemibertfactors—
testing, peer review and publication, potential rate of error, and general acceptaeaeievant
community—may be considered by the district court even when the proffered expert testimony is
not scientific.” 1d. Whether these specific factors are reasonable measures of reliability in a
particular case is a matter that the law grants the trial judge brdadésid determine.ld.

“It is the proponent of the testimony that must establish its admissibility by a
preponderance of proofNelson v. Tennessee Gas Pipeling 243 F.3d 244, 251 (6th Cir. 2001)
(citing Daubert,509 U.S. at 592 n.10). A districourt is not obligated to hold a formaaubet
hearingwhen an expert’s testimony is challeng8deClay, 215 F.3d at 66Melson 243 F.3d at

249.
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In Defendants’ written motion, they argue that Holt used the wrong stimulus. Acctwding
Defendants, Hib should haveaused “Atlas Logistics,” not “Atlas,” when questioningspondents
about their perception of the companies’ relationsBpcause there is no dispute that the
simultaneous use of “Atlas” by the Plaintiffs and Defendants causes &dibelof confusion,
Defendants believe that Holt’'s survey is irrelevant. And, as evidenced by Nesiraotgy,
Plaintiffs believe that Holt’s survey is otherwise plagued by fatal flaws tlegbincilably destroy
its reliability.

The Court has considered the arguments madzndantsegarding Holt’s testimony.
The Court concludes that these arguments persuasively diminish the weight that theilCour
afford to Holt's expert testimony, but do not persuade the Court that Holt’'s opinions should be
excluded agrelevant or unreliable. Accordingly, the CoDENIES Defendants’ motion to strike
Holt’s testimony.

The Court will consider Holt’s survey and testimony in its findings of fact and conclusions
of law. However, the Court gives this expert testimony only little weight, and con#giders-
dispositive of any issue in this case, even considering it together with other evidehee, tRat
Court will consider ibnly for what it is: a survey that found that 19% of respondents thought that
there may beome relationship between Plaintiffs and Defendavdbsitebased on one, general
internet search.

I1I. Defendants’ Motion for Leave to File Objections taPlaintiffs’ Proposed Findings

Defendants have filed a motion for leave to file objections as to “unseppsiatements”
in Plaintiffs’ proposed findings of fact and conclusions of law. (ECF No. 162). Defendants objec
to two statenens: First, Defendants object RroposedParagraph 156, which reads “[t]he parties

have stipulated that Plaintiffs used ATLASr Transportation and Logisticservices before
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Defendants used ATLAS for those Services.” Second, Defendants obRrcposedParagraph
257, which reads “[tlhe USPTO Examining Attorney, however, did not reject Plaiatiffitsnent.
Instead, she said only the argument is ‘not relevant’ because she ‘has no authorigm@regi
decide on matters that constitute a collateral attack on the cited registration.”

In responsePlaintiffs concede thaaragraph 156 should be revised to read “Defendants
stipulated Plaintiffs used ATLAS before Defendants used the mark ATLAS LogiBtaisitiffs
used ATLAS for Transportation and Logistics Services before Defendants usedSAdL those
Services.” (ECF No. 163, PagelD 579But, they argue that Defendants’ proposed objedton
Paragraph 257 is just a reassertion of their “continuing disagreement withfi8laméarpretation
of the ATLAS LOGISTICS trademark registration prosecution.” (ECF No. 163, Pd&g#D).

The Court finds that the proposed objections would not be helpful for the resolution of this
case. Plaintiffsproposedrindings of Fact and Conclusions of Law are justthqatoposedThe
Court understands Defendants’ problems with Paragraph 257, and will consider it i ihgsfi

of fact and conclsions of law.Although the Court notes that Plaintiffs have now revithesir

proposed Paragraph 156DENIES Defendantsmotion. (ECF No. 163§°

15 Plaintiffs also request that the Court order Defendants to reimburse them for fees and costs
incurred in responding to this motion because Defendants’ counsel allegedly violated wecal R
7.1(a). Considering the circumstances of this metiand its place in thithreeyearold, hotly
contested case that has seen nearly three dozen other motions, with a correspondingfnumbe
responses and replies—the Court declines to award fees or costs.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
Now that the pending motions have been resolreCourt will issue its findirgof
facts and conclusions of lat#.
Having heard and observed the witnesses who testified aali@ling for the Court to
assess credibilily having considered the exhibits admitted, having considered the arguments
presented by counsel, and having applied the governing legal principles, the Court makes the

following findings of fact and conclusions of law as to this matter.

FINDINGS OF FACT

The Plaintiffs

1. Plaintiffs are afamily of companies owned by Atlas World Group, IRtaintiffs
provide fullservice transportation and logistics services throughout the United States.TMéhhl,
Tr., vol.1, 36:2125, 28:1221)'8 “Transportation Services means the beginnirg-end process
of moving things from point A to point B, andldgistics Services meansmanagement of the
movement of goods from one place to another, from origin to destination, and the management,
including schedulingndthe repoting, o that process along the way. (Wahtdial Tr.,vol. I, 99:6

13); see also(Wahl, Trial Tr. vol. 1, 41:2-23)(“Logistics servicesarethe arrangement and the

16 Mr. Darrow, the Court’s appointed Technical Advigook no part in the Court’s determination
of these Findings of Fact and Conclusions of Law.

17To the extent that a finding of fact is more properly understood as a conclusion of law, and to
the extent that a conclusion of law is more properly understood as a finding of act, it shauld be s
understood.

18 For ease of reference, the Court includes the name of the witness wheniaitbegttmony.
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services required to move a shipment or move a product from one point to another. That would be
the time that it has to be picked up, the time that it has to be delivered, thedrpiieements for

that move; do you need a lift gate, do you need climate controlled, do you need equipment inside
the trailer, such as blankets to wrap the prodsicps to position it in the trailer and keep it secure,
how much labor do you need to load the goods on and off the trailer. Those kinds of services are
logistics services.”)

2. Transportation and Logistics Services are “the same” or at least “closaigdrel
to each other, “intermingled, if you wil- “you can’t really conduct transportation services
without having some logistical element in it.” (Bronsonral Tr.vol. V, 130:1417; JohnsonTrial
Tr. vol. Il, 44:1922; 40:215; 41:2225). Indeed, “pretty much every moving company does
logistics.” (McConnell Trial Tr.vol. Il, 137:21-22.

3. Plaintiffs market their services to everyone from homeowners who pay for their
own move, to companies looking faiche logistics services, to customers seeking gane
transportation services. (Johnsdnal Tr. vol. Il, 37:10-19.

4, Plaintiffs’ customers include Echo Logistics, Coyote Logistics, Land Star, CH
Robinson Worldwide Inc., Tata Steel, and Penske. (Watall, Tr. vol. VI, 126:23127:7).

5. When marketing Plaintiffs’ services, Plaintiffs’ missi@to “[make] sure that
everyone, whoever considers moving anything, from anywhere to anywhere, thinks of ATLAS

first[.]” (Johnson,Trial Tr. vol. Il, 81:15-2).

6. Plaintiffs continually grow and expand all facets of their businesses. (McConnell,
Trial Tr. vol. 1ll, 55:311). “[A]ll segments of [Plaintiffs’] business are in expansion mode.”
(McConnell, Trial Tr.vol. 1ll, 55:9-11). For example, Plaintiffs recruit new agents to serve

different types of ervices and locations, and continually look for merger and acquisition
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opportunities into new market areas. Such growth and expansion is in service of improving
Plaintiffs’ existing businesses and adding related services that may benad@dPlaintiffs’

current services. (McConnellrial Tr. vol. Ill, 58:10-60:8.

a. Plaintiff AWGI, L .L.C.

7. AWGI, L.L.C. (“AWGI ") is a limited liability company organized under the laws
of the State of Delaware with its principal place of business in Evansuiliena (ECF No. 112
PagelD 4048'° AWGI is a holding company that owns the trademarks at issue in this lawsuit.

(Exs. C, J, P,and S).
b. Plaintiff Atlas Van Lines, Inc.

8. Atlas Van Lines, Inc. (Atlas Van Lines’) is a Delaware corporation with its
principal place of business in Evansville, Indiai8CF No. 112, PagelD 4049).

9. Atlas Van Lines was formed in 1948 and has, since then, continuously provided
Transportation and Logistics Services. (Wdaial Tr. vol. |, 28:22-29:2].

10.  Although Plaintiffs have provided Logistics Services since the 1940s, Plaintiffs
began putting more emphasis on marketing their Logistics Services in(0&hl, Trial Tr. vol.
I, 70:717). (“In 2007, at the time the economy went into the recession, the logistics market was
retracthg somewhat, and one of the things that Atlas identified that we needed to do was start
marketing ourselves, putting the logistics out there in our marketing materials. Ourtitompe
was doing that. Logistics was . starting to become kind of a buzzword in the industry, and we

wanted to put that out in the market as well.”)

19ECF No. 112 is the Joint Final Pretrial Order, wherein the parties stipulatdain cindisputed
facts.
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11. Atlas Van Lines is authorized to provide Transportation and LogiS&rsices
through its interstate motor carrier transportation and brokerage authority frontddralHéotor
Carier Safety Administration EMCSA"). (Ex. 26).

12. Atlas Van Lines offers its Transportation and Logistics Services directly to
customers anthrough its network of agents. (Johnsdnal Tr. vol. I, 78:2479:4). Plaintiffs’
agents operate throughout the continental United States, including in the Detrowlsokais
served by its agentsW. Cole & Sons, DMS Moving, and Palmer Moving and Storage. (Johnson,
Trial Tr.vol. II, 79:23-80:1%.

13. Atlas Van Lines primaly moves used household goods for individuals, either
directly or through a corporate relocation contract. (McConmg#j Tr. vol. Il, 97:9-20.

14.  Atlas Van Lines does nainly move household goods, however. Atlas Van Lines
also transports any kind of general commodity throogk ofits divisiors, the Specialized
Transportation Group Atlas’s STG Divisiori). (McConnell,Trial Tr.vol. I, 97:23299:12; Wahl,
Trial Tr.vol. I, 33:10-19, 56:22-57)4

15. Atlas’s STG Division hasnoved all kinds of general oonmoditiessince at least
1970 and continues to do so today. (Wahial Tr. vol. I, 56:2257:4; McConnell Trial Tr. vol.

II, 101:12-24; BanksTrial Tr.vol. I, 29:11-20; Ex. X1 at AWGI000628

16. In fact, Atlas’s STG Division advertises that, “Atlas Van Lines, the woldds

moving company, offers Specialized Transportation services totally independent frorhdiduse

moving.”° (Ex. H2 at AWGI00067R

20 On occasion, such as during the peak household moving season, Atlas’s STG Division will also
transport household goods. (Wahl, Trial Tr. vpb6:657:4).
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17. Atlas’s STG Division also provides Logistic Services for #mmusehold goods
shipments. (WahlTrial Tr. vol. I, 33:1534:5; 93:1922). In fact, if Atlas Van Lines cannot
transport a load, it will broker the shipment through Atlas’s STG Division. (McClrimell Tr.
vol. Il, 99:8-13.%

18. Atlas’s STG Division transports non-household goods for Atlas Van Lines clients,
for Atlas Van Lines’ agency network, and for other Atlas World Group subsdjasuch as
Plaintiff Atlas Logistics. (WahlTrial Tr. vol. I, 33:15-34:5; 93:19-22

19. Atlas Van Lines, either owns, or has access to (through its agebtekerage
partner$, trailers, trucks, dry vans, flatbed trailers, and other assets. (Wal]r. vol. I, 88:16
89:1; 95:9-14; McConnelirial Tr.vol. Ill, 36:10-25, 41:23-42)6

20. Using these assets, Atlas’s STG Division can “haul anything” (McConirél,
Tr.vol. Il, 133:2-22; WahlTrial Tr. vol. |, 88:16-89:1) including:

e large and heavy robotics

e goods on pallets or skids, including steel bars, steel rods, and construction material

e products for trade shows and trade show exhibits (for example, cars and motoaycles f
the Detroit Auto Showy

e containers and bins

e shingles

e tool and die machines

21 A company that arranges Transportation Services through third parties who hase tacc
proper asset(g, a tractor or trailer) is commonly referred to as a “freight broker.” (\Watd|
Tr.vol. I, 40:11-22.

22 Some of the trade show exhibits and retail fixtures that Atlas Van Lines tranapornade of
steel. (WahlTrial Tr. vol. I, 53:2023; 84:2585:2). Atlas Van Lines transports trade show exhibits
to McCormick Place in Chicago. (Exh. Y1
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e medical equipment such as large CAT scan machines and MRI machines
e high value electronic equipment such as computer storage equipment
e hospital beds

e automobile parts

e fine art

e retail store fixtures

e space shuttle and rocket parts

e weightlifting equipment

e major league baseball team equipment

e Harley-Davidson motorcycles

e glass

21. Some of these products require special handling or special se&iras aréarge,
heavy machinery. (WahTrial Tr. vol. |, 56:2257:4; 61:1221, 80:1481:9, 84:824; McConnell,
Trial Tr.vol. 11, 97:2299:18, 118:84; McConnell;Trial Tr.vol. lll, 61:414; Wahl,Trial Tr. vol.
VI, 124:3-5, 14-18, 129:15-131:19; Exhs. U1, V1,)101

22. Atlas’s STG Division is capable of shipping steel bars and steel coils, which are
general commodities. (McConnellrial Tr. vol. Ill, 33:1314).22 (Wahl, Trial Tr. vol. |, 88:16
89:1; 95:9-14; McConnelilrial Tr.vol. Ill, 36:10-25, 41:23-42)6

23. Inthe normal course of busingBsaintiffs seek out opportunities ghipall kinds
of freight, including general commaodities. (McConnditjal Tr. vol. 111, 33:13-20)

24. If Atlas Van Lines itself cannot transport rbousehold goods for whatever reason

(because all their assets are in use, for example), Atlas Van Lines bfuketipment through

23 Plaintiffs’ bills of lading do not list steel bars or steel coils. (McConfigigl Tr. vol. Ill, 64:9

16, 39:2540:10. That, however, doasot mean that a shipment did not include steel; Plaintiffs
are not required to specifically list in their bills of lading every product beargported in a
shipment. (McConnellTrial Tr. vol. lll, 64:9416, 39:2540:10.
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Plaintiff Atlas Logistics. (WahlTrial Tr. vol. |, 56:2257:4; McConnell,Trial Tr. vol. lll, 61:10
14, 85:8-14; McConnellTrial Tr. vol. I, 99:8418; Wahl,Trial Tr. vol. VI, 132:12-22.

25. Atlas’s STG Division also offers, and markets its ability to provide, “white glove
service.” (McConnellTrial Tr. vol. I, 112:18113:3. White glove service extends beyond basic
shipment of goods and can include, for example, installation at the destinatjoteditacal
support, and special delivery serviced.) see alsdExs. S2atAWGI001108, and 135.

26. Atlas Van Lines earns most of its revenue from transporting household goods.
(Wahl, Trial Tr.vol. 1, 29:813). In terms of quantity, however, Atlas Van Lines ships more general
commodities- meaning, things other than household goetlsan any other category of goods.
(Wahl, Trial Tr. vol. I, 29:14-20.

27.  Moreover, Atlas’s STG Division has a division called the Commercial Truckload
Division (“Atlas’s CTD Divisiori). (Wahl, Trial Tr. vol. 1, 33:1014; Ex. 19. Atlas’s CTD
Division is a “separate division of Atlas Van Lines, fully dedicated to truckload gmsnof new
products such as furniture, machinery, store and office fixtures and gesrarabdities.” (Ex. F2
at AWGI000668; WahlTrial Tr. vol. |, 34:6-22.

28.  Although Atlas’s CTD Division does not do segularly, it can also ship household

goods and does so during peak household moving seasons. Viahly. vol. |, 61:25-62:9.

C. Plaintiff Atlas Logistics, Inc.

29.  Atlas Logistics, Inc. (Plaintiff Atlas Logistic$) is an Indiana corporation with its
principal place of business in Evansville, India@CF No. 112, PagelD 40519

30. Plaintiff Atlas Logistics was originally formed as Atlas Relocation Services, In
on December 11, 1995. (Ex.)3RAtlas Relocation Services, Inc. changed its name to AWG

Logistics, Inc. on June 8, 2012. (Ex.)32AWG Logistics, Inc. then changed its hame to Atlas
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Logistics, Inc. on January 8, 2015. (Ex.).38lthough the corporate names Atlas Relocation
Services, Inc. and AWG Logistics, Inc. are no longer used, the same temgaity has remained
in existence since its formation in 1995.

31. Like Plaintiff Atlas Van Lines, Plaintiff Atlas Logistics provides Logistics Services
and has brokerage authority to do so pursuant to the FMCSA. (Wath[Tr. vol. |, 44:2545:13;

Ex. F9).

32. Plaintiff Atlas Logistics provides Logistics Services to the general public, to
Plaintiffs’ network of agents, and to Plaintiffs’ subsidiary companies. (Watfd| Tr. vol. I,
28:14-18.

33. Like Atlas Van Lines, Plaintiff Atlas Logistics can ship, oraage for the shipment
of, any kind of commodity, including steel. (Wafkjal Tr. vol. I, 29:2-7, 53:20-23, 88:16-89:1

34. Plaintiff Atlas Logistics arranges shipments using Plaintiffs’ assets orphitgt
assets (either on a flatbed trailer or otherwi@&)ahl, Trial Tr.vol. I, 94:914; Wahl,Trial Tr. vol.

VI, 132:12-22; McConnellTrial Tr.vol. lll, 41:23-42:9.

35. In 2012, Plaintiff Atlas Logistics (then named AWG Logistics, Inc.) announced a
new management structure for Plaintiffs’ Logistics companies. K&}. Starting in 2012,
Plaintiffs brought AWG Logistics, Atlas’'s STG Division, and Titan Global Distidyu
(Plaintiffs’ other Logistics company), under one management “umbrella” to maxoperational
efficiency. (WahlTrial Tr.vol. I, 78:814; Ex. H]). Neither Atlas’s STG Division nor Titan Global
Distribution ceased operating or changed its corporate identity under this new stiRletintéefs
simply created a new management structure. (Waial, Tr. vol. |, 93:1618, Wahl,Trial Tr. vol.

I, 78:1519; Wahl, Trial Tr. vol. Il, 8:212:7). Plaintiffs continued to use ATLAS LOGISTICS to

identify the umbrella structure of Logistics Services (among other things). (Ex. H1
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Il. Plaintiffs’ Use of, and Common Law Rights in, ATLAS Marks
36.  Plaintiffs prominently anextensively use the mark ATLAS and other marks that

include the word ATLAS such as:

e ATLAS VAN LINES

e ATLAS SPECIALIZED TRANSPORTATION GROUP
e ATLAS STG

e ATLAS LOGISTICS

e ATLAS FORUM

e MOVEATLAS

e ATLAS WORLD-CLASS TRAVEL

e ATLAS AMPLIFIER

e MOVING WITH ATLAS

e ATLAS WORLD GROUP

e ATLAS TERMINAL COMPANY

37.  Plaintiffs use these marks with and without designs to offer, advertise, and provide

Transportation and Logistics ServicégWabhl, Trial Tr. vol. |, 55:1012; 58:1921; 62:2022;

24 For ease of reference, the @orefers to the mark ATLAS, either alone or with another term,
and either as a womk with a design, as thé&TLAS Brand”
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69:35; 85:2586:1; 87:79; JohnsonTrial Tr. vol. Il, 42:911, 43:2444:11, 44:195; Exs.H2,
12, F2, J2, M2, K2, Tl, U1, V1, W1, W5, E1, X1, Z1, L2, and.S2

38.  Plaintiffs also use ATLAS as part of the following logo. (E}. U

ATIAS

L OGS TIC. S"

39. Theword ATLAS is muchdrger than LOGISTICS because Plaintiffs want to make
sure people notice and focus on the ATLAS part of the mark. (JohhgahTr. vol. I, 47:24
48:13). (“Atlas is the key, that we want to make sure that everybody really notices. . . So that’
really what we want people to focus on. . . That's what we want to draw people’s eye t0.”)

40. The ATLAS Brand is extraordinarily important to Plaintiffs. Plaintiffs offer &ll o
their services, including Transportation and Logistics Services, under the ABLA®I. As
Plaintiffs’ executives testified, Plaintiffs are known in the industry and aroundidahd by the
ATLAS BrandHn their words‘it's who we are.” (Wahl Trial Tr. vol. Il, 8:2-13; JohnsonTrial
Tr.vol. ll, 39:4-7.

41.  Since at least as early as 89dver 70 years ag@and continuously since then, Atlas
Van Lines has prominently and extensively used in commerce the ATLAS Brand to offer
Transportation Services, including transportation of household anehausehold goods.
(JohnsonTrial Tr. vol. 1, 43:1823; McConnell,Trial Tr. vol. lll, 82:1-8; Exhs. H2, 12, F2, J2,

M2, K2, Tl, U1, V1, W1, W5, E1, X1, Z1, L3ndS2).

42.  Since at least as early as 19i@arly 50 years agand continuously since then,
Plaintiffs have used the ATLAS Brand to offer Logistics Services, both for hodsgbotls and
commercial shipments. (Wahlyial Tr. vol. I, 50:2451:1, 69:1870:6, 74:13, 78:1519; Wahl,

Trial Tr. vol. Il, 10:17%21; Banks,Trial Tr. vol. Il, 29:320; JohnsonTrial Tr. vol. I, 45:59;
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McConnell, Trial Tr. vol. Il, 110:4-23, McConnellTrial Tr. vol. lll, 82:9-15; Exs. H2, 12, F2, J2,
M2, K2, Tl, U1, V1, W1, W5, E1, X1, Z1, L3ndS2).

43. The ATLAS Brand includes ATLAS followed by one or more generic and/or
descriptive terms, such as “van lines” (ATLAS VAN LINES), “speciaim@nsportation group”
(ATLAS SPECIALIZED TRANSPORTATION and ATLAS SPECIALIZED
TRANSPORTATION GROUP) and “logistics” (ATLAS LOGISTICS). (Wafhilial Tr. vol. |,
74:1-3; Johnsori[rial Tr.vol. Il, 42:15-17, 45:24-46:11; Ex. )1

44.  The adlition of these generic and/or descriptive terms adds “very little” brand value
and does not change the meaning or commercial impression of the mark. (J@hiasdm, vol.

Il, 42:18-43:5, 46:2-46:11; McConnellrial Tr. vol. I, 103:7-1).

45.  From amarketing perspective, ATLAS is the sameAdd. AS VAN LINES, and
ATLAS LOGISTICS, when used to offer Transportation and Logistics Services, aintifdl use
the marks interchangeably. (Johnsonal Tr. vol. I, 42:15-43:8, 45:24-45:11; McConné€llial
Tr. vol. I, 101:25102:5. Indeed, Atlas Van Lines has been slowly phasing out use of VAN
LINES and has focused on ATLAS, whétréelievesthe brand equity lies. (McConnellrial Tr.
vol. Ill, 63:18-23.

46.  Plaintiffs and others refer to Plaintiffs asjuATLAS. (JohnsonTrial Tr. vol. II,

43:6-8, 43:18-461 For example, on Plaintiffs’ website, Plaintiffs advertise:

e “Atlas® services lead the industry.” (Ex. S2 at AWGI001106)
e “With Atlas, there are several ways to begin your move.” (Ex. S2 at AWGI001093

e “Atlas® moving companies provide full moving services and logistidd.} (

47. In fact, when the mark ATLAS is used within the transportation and logistics

industry, it usually refers to Plaintiffs. (McConndikjal Tr. vol. lll, 28:11-18.
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48.  Plaintiffs are not the only ones to shorten their company names to a nickname that
eliminates the generic and/or descriptive components. (Johmsah,Tr. vol. 1l, 43:1017).
Similar to how Plaintiffs nickname ATLAS refers to ATLAS VAN LINES and ATEA
LOGISTICS: ALLIED VAN LINES also markets itself as ALLIED; UNITED VAN LINE&Iso
markets itself as UNITED; MAYFLOWER VAN LINES markets itself as MAYPMER;
BEACON'S VAN LINES markets itself as BEACON'S; and NORTH AMERICAN VAN LINES
markets itself as NORTH AERICAN. (Id.; McConnell, Trial Tr. vol. I, 102:23-103:11L

49.  Plaintiffs began using the generic term “logistics” after ATLAS in approximately
2007and hae used ATLAS LOGISTICS continuously since then. (Wanlal Tr. vol. I, 70:%

25; JohnsonTrial Tr.vol. Il, 47:4-14; McConnellTrial Tr.vol. Il, 144:47; T1). Plaintiffs did so
because at the time, the word “logistics” was emergiregtaszzword in the industry and Plaintiffs
needed to keep up with the marketpla@alvertising and marketing style. (Jaon,Trial Tr. vol.

Il, 47:4-14; WahlTrial Tr.vol. I, 70:7-25.

50. From a marketing and advertising perspective, Plaintiffs consider ATLAS and
ATLAS LOGISTICS to be the same mark. (Wahtial Tr. vol. I, 70:2271:3; JohnsonTrial Tr.
vol. I, 46:2-9.

51.  After Plaintiffs began using ATLAS LOGISTICS in 2007, they continued to do so
despite corporate name changes in 2012 and 2015. (Wgl]r.vol. I, 78:1519; 102:20103:8;
Wabhl, Trial Tr.vol. I, 11:8-19; McConnellTrial Tr. vol. I, 128:7-23.

52.  Since 2006PIlaintiffs, including their related companies that also use the ATLAS
Brand, have earned $11 billion in revenue from providing Transportation and LogisticeServic

under the ATLAS Brand. (Bank%yial Tr.vol. I, 27:618).
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53.  Since 2006PIlaintiffs, including their related companies that also use the ATLAS
Brand, have spent over $32 million, including $2 million in 2019 alone, on marketing and
advertising the ATLAS Brand for Transportation and Logistics Services. (Ban&kJTr. vol. II,
28:6-17; Johnsorrial Tr.vol. Il, 39:13-23.

54.  Plaintiffs use various marketing channels to promote the ATLAS Brand for
Transportation and Logistics Services. For example, Plaintiffs and their aggtéy dne ATLAS
Brand on each of their roughly 3,300 o¥ke+oad trailers. (Johnsoiirial Tr. vol. Il, 76:610;
79:13-16; McConnellTrial Tr. vol. Ill, 68:20-691; Ex. S2 at AWGI001093

55.  Plaintiffs prominently use the ATLAS Brand to promote their Transportation and
Logistics Services on all brochures, magazines, press releases, pamphlets, apdindédae
marketing collaterad® (JohnsonTrial Tr.vol. Il, 58:17, 61:1825; Exs. 12, F2, J2, Z1, K2, W1,

and UJ. For example (emphasis added):

e “When it's time to transport sensitive electronic equipment, courtias to handle
it safely, efficiently.” (Ex. U).

e “Go with a full-service, experienced, responsive team. Go with the strength of a global
3PL network and a padden fleet. Go with coiidence in the stable and respected
Atlas World Group brand...since 1948.” (Ex.J

e “In a typical Atlas day, while helping thousands of people move, we run across just
about everything one can imagine.” (Ex. BIAWGI0000352)

25 Plaintiffs generally do not advertise its general commodity business through mgrketi
materials. The fact that Plaintiffs dotrfetave such material directed to a particular commodity,
however, does not mean it is not able to ship that commodity. (McCohma&lTr. vol. Ill, 72:17

22).
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e “At Atlas, we bring a commitment of integrity, quality and solutions to everything we
do.” “Atlas Logistics bring together the finest people, systems, and equipment to
respond to any transportation need, anywhere in the world. Our diverse network of
qualified carriers and our experienced management staff make it possibldafer At
Logistics to manage all your transportation needs. Regardless of the product o
equipment that must be moved, Atlas Logistics has access to the resources that will
effectively and efficiently manage your transportation needs.” (Ex. T1

e “With Atlas, no detail is too small. We take care of it all.” (Ex.)V1

e “Atlas can help with complete logistics planning, save you time and expense.
Through affiliates in the fine arts community we also offer consolidation and dispersa
specialized crating packing and installatipnand nationwide climateontrolled
storage And, of course, courier services are always welcome.” (Ex. W1,
AWGI000604.

e “Atlas takes the worry out of truckload transportation.” (Ex. F2 at AWGIO0D668

e “This is the boy...who visits the museum to see the creatures...brought to life by the
exhibit professionals...using a logistics solution thstas built.” (Ex. K2 at
AWGIO0068). “With a network of agents and service partners spanning the U.S.,
Canada and overseas]as encompasses a host of solutions for transporting people,
products and lifestyles.’Id. at AWGIO00683. “Despite broad capabilities, those who
share theAtlas identity acknowledge the importance of one characteristic strength in
particular: the ability to please customersd’Y

e “Atlas Moving Companies Provide Full Moving Services and Logistics” (Ex. S2 at
AWGI001099.

e “When you need logistics answers, including trucking, warehousing and consulting,
Atlas Logistics™ puts it all together so you are good to géd’ @t AWGIO01108.
“Your Atlas Logisticsteam is ready to help.1d.)

56.  Plaintiffs also prominently feature the ATLAS Brand on their websites, including

www.atlasworldgroupinc.com, www.atlasvanlines.com, www.atlasterminal.com,
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www.atlasworldclasstravel.com, and wwtlaslogisticscom. (JohnsonTrial Tr. vol. 1, 48:20
49:17; ECF No. 112, PagelD 4048).

57. These websites include links to other websites owned and operated by Plaintiffs
that also prominently use the ATLAS Brand to adverifissmsportation and Logistics Services;
for exanple, the Atlas Van Lines website links to www.atlasworldgroupinc.com and
www.atlaslogistics.com. (Johnsomrial Tr. vol. 1l, 48:2049:5, 50:1723; 52:1315; Ex. S2 at
AWGI001096, S2 at AWGI001108

58.  Plaintiffs launched the www.atlaslogistics.com websit®©uotober 2014, shortly
after they acquired the domain name. (Wahhl Tr.vol. I, 102:812; 11 at AWGIO000378 Even
before the acquisition, however, Plaintiffs used the ATLAS LOGISTICS nwaddvertise its
Logistics Services on the Atlas Van Lines website at www.atlasvanlines.gistids.
(McConnell, Trial Tr. vol. I, 122:1025, McConnell,Trial Tr. vol. lll, 70:1471:3; Ex. H1 (web
address located in lower left corner), S2 at AWGI001108). Both www.atlaslsgistic and
www.atlasvanlines.com/logistics continue to use the ATLAS LOGISTICS roasdr Logistics
Services through the present day.

59.  Customers can request a quote for Transportation and Logistics Services from the
www.atlasvanlines.com websitg lolicking the GET A QUOTE or GET A MOVING QUOTE
buttons on the homepage, and on www.atlaslogistics.com website by clicking GET A QUOTE on
the homepage. (Ex. S2 at AWGI001093)

60. In 2019, the www.atlasvanlines.com website was visited nearly 6 million tirdes an

www.atlaslogistics.com was visited about 150,000 times. (JohmsahTr. vol. Il, 53:7-13.
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61. Plaintiffs alsopay foradvertising featuring the ATLAS Brand for Transportation
and Logistics Services, resulting in millions of commercial impressions oniffdawebsites and
a large percentage of Plaintiffs’ business leads. (Johiisah,Tr. vol. Il, 54:1-16.

62. Plaintiffs advertise the ATLAS Brand on social media, including Facebook,
LinkedIn, Twitter, Instagram, and Pinterest. (John3oial Tr. vol. Il, 54:2455:6). The ATLAS
Brand is used every time a post is matte. 4t 55:15-2).

63. The Atlas Van Lines Facebook page has around four mitbtad impressions.
(JohnsonTrial Tr.vol. Il, 56:1517). The Atlas Logistics Facebook palgasaround 40,00@otal
impressions. (Johnsofyial Tr. vol. Il, 55:24-56:14.

64. Atlas Van Lines also maintains a YouTube channel for informational videos about
Plaintiffs, and to provide helpful hints, tips, and things of that nature for the consumerojohns
Trial Tr.vol. Il, 57:12-25. Since 2015, these videos have been viewed about 300,000 taies. (

65. Plaintiffs expand their reach of the ATLAS Brand by licensing the ATLAS Brand
to their nationwide network of agents, who serve as representatives of the ATLAE Bliaintiffs
provide marketing support to these agents by providing website development, creating brochures,
preparing presentations, and “anything that they need [Plaintiffs’] assistahcgdohnsonTrial
Tr. vol. Il, 78:2479:16, 37:225). The ATLAS brand is displayed on every one of the agents’
websites. (Johnsoityial Tr. vol. Il, 80:1-2; Ex. U%.

66.  Plaintiff Atlas Logistics also offers its Transportation and Logistics Senands
advertises its ATLAS brand through salespeople. (Waid] Tr. vol. Il, 15:24-16:5.

67. Plaintiff Atlas Logistics also offers its Services on load boards. (Mo€l, Trial
Tr.vol. lll, 36:2125). A load board is a platform where carriers and shippers can post availability

of a truck or a load that needs to be transported. (Brofsiah,Tr. vol. V, 92:4-1§.
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68.

Finally, Plaintiffs advertise their Transportatiomda Logistics Services at

tradeshows for both the transportation industry and the logistics industry. (Johnabmy. vol.

II, 76:1277:7). Plaintiffs attend trade shows for both industries, along @tliercompetitors such

as North American Van Line®Jayflower Van Lines, and United Van Line#d.{

Plaintiffs’ ATLAS Trademark Registrations

69.

Plaintiffs own the following trademark registrations (among others):

ATLAS - Reg. No. 3,718,117 for “freight forwarding services and transportation of
household goods of others” (Ex. P; ECF No. 112, PagelD)4046

/\ - Reg. No. 3,137,526 for “clothing, namely hats and shirts, and cloth
A patches for clothing” (Ex. J; ECF No. 112, PagelD 4046
Atlas

ATLAS THE AGENTS’ VAN LINE - Reg. No. 1,591,344 for “transportation of
household goods by motor van” (Ex. C; PagelD 4046

ATLAS LOGISTICS- Reg. No. 4,737,616 for “business management consultancy in
the field of transport and delivery; providing electronic tracking of freight information
to others for business administration purposes; providing tracking services and delivery
containers for business inventory purposes; transportation logistics services, namely,
arranging the transportation of goods for others,” and “installation of restaurant
equipment, namely, tables, chairs, booths and shelving; installation of healthcare
fadlity furniture and equipment, namely, hospital beds, overhead tables, lockers, office
furniture; installation of shelving and fine arts;” and “distribution services,eham
delivery of restaurant equipment, namely, tables, chairs, booths and shelving;
distribution services, namely, delivery of healthcare facility furniture and equipment,
namely, hospital beds, overhead tables, lockers, office furniture and shelving;
distribution services, namely, delivery of fine arts; transport of generainodities
andspecial products by truck and/or motor van, train, air and ocean; transportation and
storage of goods; warehousing information; warehousing services;” and “assembly of
office and industrial furniture, shelving and equipment for others” (ECS; No.

112, PagelD 4046-404.7
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70.  Plaintiffs’ registrations for ATLAS, thélying A, and ATLAS THE AGENTS’
VAN LINE are incontestable pursuant to 15 U.S.C. § 1065 (ECF No. 112, PagelD 4049-4050

71.  Plaintiffs use the registration symbol (®) next to ATLAS, whether used alone or in
combination with other terms, to signify to the marketplace that ATLAS is the iamparame-
“that is our brand.” (Johnsofiyial Tr. vol. Il, 68:1620). For example, Plaintiffs’ website states,
“Atlas® services lead the industry.” (S2 at AWBIAL06) and “Atlas® moving companies provide
full moving services and logistics.Id, at AWGI001093.

72.  Defendants do not challenge Plaintiffs’ ownership of the ATLAS mark al&@s (
No. 112, PagelD 4050)
IV.  The Defendants

73. Defendants Eaton Steel Bar Company, Atlas Trucking Company, LLC, and Atlas
Logistics, LLC (collectively, “Defendants”) are affiliated companiest {provide Transportation
and Logistics Services.

74. Defendants are “expanding what [they] do.” (Bronsbmgl Tr. vol. VI, 40:58).
For example, although Defendant may not have previously arranged for a certain type of shipment,
it would do so “if somebody needed to anphias]a moneymaking opportunity.” (Bronsor;rial

Tr.vol. V, 118:4-12.

a. Defendant Eaton Seel Bar Company
75. Eaton Steel Bar CompanyHaton Steé) is a Michigan corporation with its
principal placeof business in Oak Park, Michigan.

76. Eaton Steel, itself or through its subsidiaries, manufactures and distributes stee

(Goodman;Trial Tr.vol. V, 30:7-15.
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77. Eaton Steel promotes the transportation and logistics services offered by Atlas
Trucking Company, Inc. and Atlas Logistics, LLC on its websiew.eatonsteel.comFor
example, Eaton Steel’'s homepage states: “Our Atlas Trucking and Logistiparmpm designed

to deliver your products on time, every time.”

b. Defendant Atlas Trucking Company, LLC

78.  Atlas Trucking Company, LLC (“Atlas Truckirigis a Michigan limited liability
company, with its principal place of business in Taylor, Michigan.

79.  Atlas Trucking has motor carrier brokerage authority pursuant to the FMCSA. (Ex.
27). (This is the same authority granted to Atlas Van Lines and Plaintiff Adigistics.) (Wahl,

Trial Tr.vol. I, 48:12-19.

80. Atlas Trucking was originally created to ensure a reliable and timely delivery
source for Eaton Steel's products, namely, steel and metal. (Goodineanlr. vol. V, 34:17
35:15. Over time, however, Atlas Trucking came to ship goods other than staakesaid and for
companies in addition to Eaton Steel. (Goodniaua| Tr. vol. V, 54:22-55:]).

81. Defendants will haul anything, nationwide, so long as Defendants’ insurance and
authority permit and Defendants are “comfortable hauling it safely and securetyns(®,Trial
Tr. vol. VI, 40:1%15; GoodmanfTrial Tr. vol. V, 45:2022). For example, Atlas Trucking ships
“a bunch of stuff” including:

e Furniture

e Large and heavy robotics
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e Trade show product®

e Auto parts

e Pallets and skids

e Containers and bins

e Shingles

e Sod

e Trees

e Lumber

e Wood

e Electrical control panels

e Glass beads
(Goodman,Trial Tr. vol. V, 62:1924; Bronson, Trial Tr. vol. V94:15416, 95:1625, 96:497:1,
109:22-25; 129:13-17Frial Tr. vol. VI, 49:24-25; Exs. 101, F6, GAB, and 19.

82.  The foregoing listis a “very small fraction” of commodities shipped by Defendants.
(Bronson, Trial Tr. vol. VI, 17:1612). In fact, Defendants ship “dozens of categories of
commodities unrelated to steel that result in hundreds of shipments [for] custthnarghan
[Defendants].” (BronsonT[rial Tr. vol. VI, 20:6415).

83. While Defendants typically ship these goods on flatbeds, many goods that
Defendants ship on flatbeds can also be shipped in enclosed trailers. (Bfioredorr, vol. VI,

7:21-8:19.

26 | ike Plaintiffs (Ex. V1), Defendants ship products to trade shows, including to McCormick
Place Convention Center in Chicago, IL. (Bronson, Trial Tr. vol. V, 9&6Bronson;Trial Tr.
vol. VI, 10:2-3.
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84. Deferdants can also ship goods that have been preloaded into a Conex (also known
as a “sea container” or an “intermodal container”) on a flatbed trailengBn,Trial Tr. vol. VI,
42:5-16.

85.  Atlas Trucking ships some of these goods on its “backhauls,” meaning the inbound
route back to Metro Detroit from every outbound shipment. (Goodimat,Tr. vol. V, 62:1924;
Bronson,Trial Tr.vol. V, 97:2023). Atlas Trucking and their drivers want ttracks to be full on
their way back to Metro Detroit so as not to lose money. (Brofisa@i, Tr. vol. V, 97:2498:21).
Indeed, if a truck driver had to return with an empty truck more than a few timesothe quit.”
(Bronson,Trial Tr. vol. V, 98:8-2).

86. The only factors Atlas Trucking considers in whether to accept a load aréewhet
the load fits the type of trailer attached to the tractor; whether insunanute cover transportation
of the load; whether the goods can be safely shipped in the trailer; and whether shippingdj the loa
would exceed Atlas Trucking’s authority under its FMCSA licetigBronson,Trial Tr. vol. V,
103:17-105:1

87. If Atlas Trucking itself cannot accept a load, however, it will not reject the
shipment. Instead, Atlas Trucking will try to broker the load through Defendant Atlagitegis
(Bronson,Trial Tr.vol. VI, 43:19-21, 44:124; Bronsonrial Tr.vol. V, 125:20-126:%

88.  Atlas Trucking ownshreedry vansandapproximately 79 flatbeds. (Bronsdrijal
Tr.vol. V, 65:1621; Exs. 101, V4. Approximately 42 of the 79 flatbeds have Conestoga covers.

(Bronson,Trial Tr.vol. V, 79:6-80:12; Exhs. T4, Q4

27 Hazardous materials are the only type of load precluded from Defendants’ insurange polic
(Bronson, Trial Tr. vol. VI, 41:2-15)
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89. When a Conestoga cover is deployed over a flatbed, it is not possible to see what is
on the flatbed. (Bronson[rial Tr. vol. VI, 9:913). Therefore, it would not be possible to
determine, from an exterior visual examination, whether a trailer with a Conestograwas
hauling, for example, shingles, steel, or palldts) (

90. Atlas Trucking ships goods throughout the United States, as well as to and from
Canada. See www.atlastrucking.com/employment/owngperator (“Atlas Trucking delivers
“shipments promptly and safely to locations across the continental United Statepartof
Canada”; https://www.atlastrucking.com/services/trucigegvices (“We operate in the
contiguous 48 states but use our network of trusted carriers and Atlas Logisticsgortrand
manage freight wherever you need to sendhitfps://www.atlastrucking.com/services/logistics
services(“A partner to Atlas Trucking Company, Atlas Logistics, based in Michigan, igadex
broker for common and contract carrier freight in the U.S. and Canada. We provide third party
logistics as well as logistics seres for Atlas Trucking Company.” and “Atlas Logistics has
procured under carrier agreements, resulting in an asset carrier basaerthhée thousands over
the contiguous 48 States and Canad.”)

91.  Atlas Trucking offers, and advertises their ability to provide, white glove service,
meaning providing services for commaodities that need to be “delicately handled”.¢Byonal

Tr. vol. VI, 39:18-40.

28 The Courttakes judicial notice of these statements made on Defendants’ website pursuant to
Fed. R. Evid. 201(c)(2).
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C. Defendant Atlas Logistics, LLC

92.  Atlas Logistics, LLC (“Defendant Atlas Logistics”) is a Michigan limitebility
company, with its principal place of business in Taylor, Michigan. (ECF No. 27, PagelD 226).

93. Defendant Atlas Logistics was formed in 2003 as an “adjunct” to Atlas Trucking.
(Goodman,Trial Tr. vol. V, 59:1723; Gunsberg,Trial Tr. vol. VI, 75:1517). Specifically,
Defendant Atlas Logistics was formed, and operates today, to find carriers to leauiie |
inbound or outbouné that Atlas Trucking Company cannot or will not handle. (Goodmeal
Tr.vol. V, 46:19-47:5; ECF No. 112, PagelD 4049).

94. Defendant Atlas Logistics received its FMCSA motor carrier brokeratedty
on January 26, 2005. (Ex. G4). This is the same authority granted to Plaintiffs Atlas Van Lines and
Atlas Logistics. (WahlTrial Tr.vol. |, 48:12-15; Exs. 26 and F4

95. Defendats have employees in common; for example, Mr. Jeffery Bronson serves
as the Senior Director of Transportation for both Atlas Trucking and DefendastLAtgstics.
(Bronson,Trial Tr.vol. V, 64:3-12.

96. Inaddition, Defendants’ employees sit on the same floor “within shouting distance”
of one another. (Bronsoifrial Tr.vol. V, 112:14-23.

97.  Atlas Trucking andDefendantAtlas Logistics’s customers include Echo Global
Logistics, Inc., Coyote Logistics, Land Star, CH Robinson Worldwide Inc., Tatia &tdPenske.

(Exhs. 16, 7).2° Defendants evidence focused on their “top 25” customers, but in fact, they have

29 Defendants’ highlighting on Exhibit 71 indicates those companies that became custbmers o

Defendants after Mr. Bronson took his current positio8esor Director of Transportation with

Atlas Logistics, LLC and Atlas Trucking LLC in March, 2014. (Bronson, Trial Tr. vol. VI, 27:5

9; Bronson, Trial Tr. vol. V, 64:32). Defendants offered no evidence as to how long the
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over 12,00Customers.Ex. 71). None of Defendants’ customers has entered into an exclusivity
agreement with Defendants. (Bronsdnal Tr. vol. VI, 28:12-19.

98. Plaintiffs and Defendants have over 50 customers in common, including some
listed on Defendants’ top 25 list. (Wafikjal Tr. vol. VI, 126:23-128:).
V. Defendants’ Use of ATLAS

99. Defendants use the following marks, all of which include the wordAS:

e ATLAS

ATLAS TRUCKING

ATLAS TRUCKING COMPANY (and ATLAS TRUCKING COMPANY, LLC)

ATLAS LOGISTICS (and ATLAS LOGISTICS, LLC)

.L.C.

100. Defendants use these mafksllectively referred to asDefendants’ MarKy to

offer Transportation and Logistics Services. (Ex).K6

companies that are not highlighted had been customers before Mr. Bronson employment, nor on
the extent or depth of tiserelationship.
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101. Defendants added the term “trucking” to ATLAS because Atlas Trucking is “in the
trucking industry, or the trucking business.” (Goodmiaral Tr. vol. V, 41:12-15.

102. Defendants named their logistics company and chose the bAGhAS
LOGISTICS because “it seemed like a natural name” and “Atlas Logistics was-an &old\tlas
Trucking.” (GoodmanTrial Tr. vol. V, 47:6-8, 55:9-1%

103. At the time Defendants decided to brand their company ATLAS LOGISTICS,
Defendants were aware oflAs Van Lines. (Goodmaiiyial Tr. vol. V, 56:19-23.

104. Defendants believe that ATLAS is the “most important” part of ATLAS
TRUCKING and ATLAS LOGISTICS. (Bronsofrial Tr. vol. VI, 39:5413).

105. In fact, Atlas Trucking and Defendant Atlas Logistics are okéerred to as simply
“ATLAS.” (Goodman,Trial Tr. vol. V, 58:38; Bronson,Trial Tr. vol. V, 122:25123:3, 123:11

17; 154:15-1Y. For example, Defendants’ website states that:

e Atlas supports its drivers on and off the job with bestlass technology angreat
perks. (Ex. K6, p. 2

e \When you ship wittAtlas, you leave worry behind. (Ex. K6, p).2

e “Partner with Atlas and never look for another load again (Ex. K6). p. 2

106. Defendants use ATLAS in the following design mark in offerimgnsportation

and Logistics Services:

(Ex. K6).
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107. When people orally refer to Atlas Trucking or Defendant Atlas Logistics, however
they do not refer to the logo. (Goodmamial Tr. vol. V, 57:2358:4; Bronson[rial Tr. vol. V,
154:15-17.

108. Defendantoffer their Transportation and Logistics services through salespeople.
(Bronson,Trial Tr.vol. V, 92:19-93:20, 121:22-122:3; Bronsdmijal Tr. vol. VI, 36:7-15.

109. Defendants also offer their Transportation and Logistics Services on loats boa
where they display the ATLAS TRUCKING word mark. When doing so, Defendants do not
restrict the goods they will accept; Defendants merely look for customers who have gtfuatuc
could be shipped on a flatbed. (Bronsdnal Tr. vol. V, 92:2593:20, 92:120, 121:22122:3,
Bronson,Trial Tr. vol. VI, 36:7-9.

110. Defendants also use ATLAS to promote Transportation and Logistics Services on
marketing handouts. (Bronsofrjal Tr.vol. V, 122:6-9, 22-2}

111. Defendants maintain a website, www.atlastrucking.com to advertise and promote
their Transportation and Logistics Services. (Bron3oml Tr. vol. VI, 35:2536:3; Exs. K6, L6,

101). Customers can request a quote by clicking the REQUEST A QUOTE box on Defendants’
homepage. (Ex. K6

112. Defendants solicit shipments of any goods, without limiting their advertising about
what they will ship “in any way, shape, or form.” (Bronsdmnial Tr. vol. VI, 23:15). Indeed,
Defendants’ website ates, “No matter what you're shipping, trust us to get it there.” (Ex. K6

113. In addition, Defendants’ website states, “At Atlas Trucking Company, we haul it
all, and we depend on our team of well qualified company drivers and owner operatdirgeto de
freight shipments promptly and safely to locations across the continental United Stategsand pa

of Canada.” (Bronsoririal Tr.vol. VI, 24:5-11; EX. L§.
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114. At one time, Defendants’ website advertised tligtdm coast to coast, from soft
drinks to steel ..we haul it all.” (Ex. F3.

115. Defendants are “broadcasting a broad net to get the phone toBewause even
if “[Defendants] don’t haul it on the Atlas Trucking side,” Defendants “could move it ontthge A
Logistics side with partner carriers.” (Bronsdnial Tr.vol. VI, 22:2023, 24:716; BronsonTrial
Tr.vol. V, 125:4-126:%.

116. Defendants’ website does notwkaany language (for example, a disclaimer) saying
that Defendants haul only on flatbeds, or subject to DOT authority, or subject to insurance
restrictions, because Defendants “don’t want to put any negatives on [their] weliBib@son,

Trial Tr.vol. V, 125:12-19.

117. The ATLAS mark is prominently displayed on Defendants’ trailers (including dry
vans). (McConnellTrial Tr. vol. lll, 67:6-20, 68:4-69:1, 69:24-70:Bx. X4, V4, Y4).

118. Defendants advertise the ATLAS mark on social media, including Facebook,
Twitter, Instagram, and LinkedIn. (Bronsdirjal Tr. vol. VI, 36:16-20).

119. Defendants contend they first used ATLAS LOGISTICS on September 16, 2005,
on an invoice that includes the following ATLAS LOGISTICS and Design Logo, and then again

on September 23, 2005, on another invoice that includes the same Logo. (Exs. H4, 14).and 137

LOGISTICS, L.L.C.

120. Defendants stipulated that, “[a]t the time Defendants first used ‘Atlas Logistics
they had not conducted any investigation to determine whether ‘Atlas Logisticsvaidbkeas

a trademark.”EECF No. 112, PagelD 4049).
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121. Moreover, in interrogatory answers dated October 18, 2017, Defendants stated that
they did not conduct any investigation or perform any trademark search before they began using
ATLAS or ATLAS LOGISTICS todetermine whether ATLAS or ATLAS LOGISTICS was
available to use as a trademark. (GunsbEerg] Tr. vol. VI, 86:24-87:9, 109:11-110:).3

122. Defendants cdounder Mark Goodman nevertheless testified that “we felt okay to
use the name” in 2003 because theyhesgined a tax attorney to search the LARA datalzasek,
found that‘there was no Atlas Logistics” in the database. (Goodrieal Tr. vol. V, 47:1119,
55:15-56:10.%° He also testified, however, that neither he nor anyone under his direction ever
investigated whether Atlas or Atlas Logistics was available as a trademagktiat¢hDefendants
began using those marks. (Gunsbdirigl Tr. vol. VI, 115:16-19.

123. In Januay 2012, Defendants searched for the word ATLAS on the records of the
U.S. Patent & Trademark Office using its Trademark Electronic Seastbr8yY“TESS”) search
engine. TESS “allows you to search the USPTO’s database of registeredanteiamd prior
pendng applications to find marks that may prevent registration due likeldnood of
confusionrefusal.” (http://tmsearch.uspto.gov/bin/gate.exe?f=tess&state=4801:hghakZHel
search identified 481 trademark applications and registrations. (Gunsbakdy. vol. VI, 58:22
59:14. Defendants did not offer any evidence on the status of the applications or registrations
meaning, whether they were then in force (“alive”) or no longer active (“dead”).

124. Defendants searched the TESS database again in A2@L&t They searched for

all applications or registrations, whether live or dead, for marks that includA\TThe search

30The State of Michigan’s LARA database is accessible on the Michigan Deparfrha@nsing
and Regulatory Affairs’ website. See https://www.michigargov/lara/0,4601,7-154-
89334_61343 35413,00.html.
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retrieved 2,130 applications and registrations, including, for example: A KID’'S ATEAR
LIVING; SKINNY ATLAS LIGHT; and THE DARTMOUTH ATLAS OF HEALTH CARE (Ex.
85, nos. 113, 355, 1410; GunsbeFgal Tr. vol. VI, 60:9-20.

125. Defendants filtered the list to remove applications, leaving 1,258 registraiions
that list still included dead registrations. (Gunsbérgl Tr. vol. VI, 61:1-19;Ex. 86).

126. None of Defendants’ TESS searches were limited to the transportation area;
“they’re ‘Atlas’ for anything.” (GunsbergTrial Tr.vol. VI, 62:15-63:4.

127. Defendants also searched SAFER, which is the Department of Transpastation’
“Safety and Fitness Electronic Records (SAFER) System [that] offerpasgnsafety data and
related services to industry and the public over the Internet.” (https://safa.flatgoVy. They
searched “SAFER government site to see how many companies are listed bgmtlien how
many would fit into various names or identifications that would relate to transporia
(Gunsbergirial Tr.vol. VI, 63:5-15.

128. Defendants did not introduce evidence on when they searched SAFER but the
results identified 600 companies‘aglas something.” (Gunsbergrial Tr.vol. VI, 63:2464:13.

129. Defendants ran a search on SAFER at trial, on January 29, 2020. They searched for
the word ATLAS and came up with 500 “companies that have authority to transport. ... Some of
them are dead, some of them are discontinued.” (Gunsh&agTr. vol. VI, 67:18-68:2].

130. The searches that Defendants ran in 2012 and 2019 “[gave Defendants] comfort in
[their] position of norinfringement of the Atlas trademark” because “the claim fRktintiffs]
had a strong mark in the transportation field seemed to be contradicted by wkaind€e
(Gunsberg;Trial Tr. vol. VI, 70:617, 62:2363:4, 50:46, 91:1012; GoodmanTrial Tr. vol. V,

47:11-19.
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131. Defendants have not filed any federal otesteademark applications to register any
mark that includes ATLAS and do not own any federal trademark registrations or pewleiraj fe
trademark applications for any mark that includes ATLAS. (ECF No. 112, PagelD 4049).

VI. Evidence of Confusion

132. In 2016, a fuck driver contacted Plaintiffs’ recruiting team about potential
employment. Plaintiffs’ recruiting team instructed the driver to complete an omipiEation.
When Plaintiffs did not hear back from the driver, the recruiting team contacteltitbe ©
follow-up. The truck driver said that he had filled out the application. After confirming that
Plaintiffs had not received his application, the driver discovered he had mistakedyofill an
application for Atlas Trucking, one of the Defendants. (McConiak/| Tr. vol. I, 120:3-23.

133. Defendants monitored their calls for instances of confusion for one year, from
August 2017 to August 2018. (Bronsdmnjal Tr. vol. V, 113:615, 114:411). Despite knowing
this lawsuit was pending, Atlas Trucking stopped monitoring its calls for confuiesroae year
because it “saw no point in going forward.” (Bronsonal Tr. vol. VI, 6:207:5; GunsbergTrial
Tr.vol. VI, 72:1824). Defendants did not maintain any records of additional confused callers after
August, 2018.1¢.)

134. During the time Defendants were monitoring their calls, four people called
Defendant Atlas Trucking looking for Plaintiff Atlas Van Lines: two people weo&ing for
household moving services; one person was a police officer who thought that a truck belonged to
Defendant Atlas Trucking when it actually belonged to Plaintiff Atlas Van Ligwes;one person
called Defendant Atlas Trucking to complain about dangerous driving when the truckvdagser
actually driving one of Plaintiff Atlas Vahines’s trucks. (Bronsonfrial Tr. vol. V, 115:2%

116:18, 148:16-149:20, 151:19-154:6, 154:22-156:7; Exs. F5, G5, K5, L5
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135. Plaintiffs’ counsel commissioned Ms. Krista Holt, a Managing Director at Econ
One Research, Inc., a national research and consulting firm. Ms. Holt has providedngpnsult
services, including surveys and expert testimony, for over 15 years in more than 175 Lanham Act
and other intellectual property cases. (Hottal Tr. vol. lll, 89:7-8, 90:23-24Ex. X5).

136. Ms. Holt ran an online survey on the confusion, if any, resulting from Plaintiffs’
use of ATLAS within ATLAS LOGISTICS and Defendants’ use of ATLAS within ANS.
TRUCKING AND LOGISTICS. (Holt,Trial Tr.vol. lll, 117:615, 130:520, 89:78, 90:2324).3!

137. Ms. Holt targeted past or prospective customers of freight transportationtoreor
trucking services who have either hired, or expect to hire, a business or organization to provide
freight transportation or for-hire trucking services. (Hotial Tr. vol. Ill, 129:413).

138. Qualified survey respondents were divided into a test cell (120 respondents) and a
control cell (110 respondents). The respondents in the test cell were shown theaggutit an
Internet search using “atlas logistics” as the setenin. The results page included listings for
Plaintiffs’ Atlas Logistics and Defendants’ Atlas Trucking & Logistics.ehty one percent of the
respondents in the test cell believed that Plaintiff Atlas Logistics’ website afehdant Atlas
Trucking & Logistics’ website are from the same company or have a business affiliation or a
business connection with each other. (Hotial Tr. vol. I, 113:17114:2, 114:1724, 115:24
116:8; Holt, Trial Tr. vol. IV, 8:21-9:25Ex. Y5, andZ5).

139. The respondents in theontrol cell were shown a search results page nearly

identical to what the respondents in the test cell saw, except that the listing fer TAtkking &

31 According to Plaintiffs Ms. Holt designed and ran a modified version ¢Sauirt survey,”
which they purport has its origins &quirtCo. v. Seveddp Co, 628 F.2d 1086, 1089 (8th Cir.
1980).
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Logistics” was replaced with a listing foAfcade Trucking & Logistics.” Two percent of the
respondats in the control cell believed that Plaintiffs’ Atlas Logistics’ website andadec
Trucking & Logistics’ website are from the same company or have a busindisdiaifior a
business connection with each other. (Hoftal Tr. vol. IV, 14:1015:1, 1521-16:2, 16:1422;
Ex. A6, B6; C6)

140. By subtracting the 2 percent “noise” figure in the control cell from the 21 percent
figure in the test cell, Ms. Holt arrives at a 19 percent net confusion rat@maciddes that “past
and prospective consumers of Atlas Trucking & Logistics are likely to be confused regarding a
association between Atlas Trucking & Logistics and Atlas.” (Hiofal Tr. vol. IV, 17:2-25)

141. The use by both parties of the mark ATLAS LOGISTICS is likely to cause
confusion as to the source dfilation of the parties’ respective serviceRGF No. 112, PagelD

4047).

CONCLUSIONS OF LAW

VIl.  The Parties’ Claims

142. Plaintiffs have brought trademark infringement claims against Defendants, under
15 U.S.C. 88 1114(1) and 1125(a), for their use of ATLAS. Defendants have counterclaimed,
under 15 U.S.C. § 1125(a), against Plaintiffs’ use of ATLAS LOGISTICS.

143. Plaintiffs canprevail on their claims, and can defeat Defendants’ countergldim
they establish that Defendants’ use of ATLAS, including ATLAS LOGISTICS,tesea
“likelihood of confusion” in lightof Plaintiffs’” ATLAS marks.

144. If the Court does ndfind a likelihood of confusiomhowever,Plaintiffs can still
defeat Defendants’ counterclasmand enjoin Defendants’ use of ATLAS LOGISTICS, if

Plaintiffs prove that they have priority of use in ATLAS LOGISTICS. Plaintafigue they have
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priority for two independent reasons: first, they used ATLAS LOGISTICStesdanark before
Defendants did; and second, because Plaintiffs can “tack” their use of ATO&STICS onto
their use of ATLAS, which also prates Defendants’ use of ATLAS LOGISTICS.
VIIl.  Plaintiff s’ Lanham Act Claims Based on Their Use of ATLAS
145. Plaintiffs allege that Defendants’ use of each of the marks shown below infringes

Plaintiffs’ rights in ATLAS under 15 U.S.C. 88 1114(1) and 1125(a):

e ATLAS

ATLAS TRUCKING

ATLAS TRUCKING COMPANY (and ATLAS TRUCKING COMPANY, LLC)

ATLAS LOGISTICS (and ATLAS LOGISTICS, LLC)

L.C.

The Court’s resolution dheseallegatiors depends on whether Defendants’ use of ATl
ATLAS-formative mark<reates a “likelihood of confusion” with Plaintiffs’ use of ATLA®d
ATLAS-formative marksAs discussed below, the Court finds a likelihood of confusion exists.
146. To succeed on their Lanham Act claim, whether under 15 U.S.C. 88 1114(1) or
1125(a), Plaintiffs must show: (a) ATLAS is a valid trademark; (b) that Plainisiéd ATLAS

before Defendants did so; and (c) a likelihood of confusion resulting from Defendants’ use of
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ATLAS. See Coach, Inc. v. GoodfellpWl7 F.3d 498, 502 (6th Cir. 2013). The Court addresses

each element below.

a. ATLAS is a Valid Trademark

147. *“Marks fall on a ‘spectrum’ that ranges, in order of increasing strength, from (1)
generic or common descriptive and (2) merely descriptive to (3) suggestive amiit(dyyaor
fanciful.” Grubbs v. Sheakley Group, In807 F.3d 785, 795 (6th Cir. 201(BuotingChampions
Golf Club, Inc. v. The Champions Golf Club, Ik8,F.3d 1111, 1116-17 (6th Cir. 1996)).

148. Suggestive marks are inherently distinctive and therefore \Balicke v. Cumulus
Media, Inc, No. 16CV-11220, 2016 WL 3855181, at *15 (E.D. Micbuly 15, 2016). On a
summary judgment record, this Court found that ATLAS is a suggestive. A#WiG, 381
F.Supp.3d at 847.

149. The additional evidence that Plaintiffs adduced at ¢oalirms the Court’s earlier
conclusion that ATLAS is a suggestive mark.

150. A “suggestive” mark “suggests rathtban describes an ingredient or characteristic

of the goods and requires the observer or listener to use imagination and perceptiomioalete
the nature of the goodsChampions Golf Club78 F.3d at 1117:Examples are CITIBANK,

which connotes an urban or modern bank, or GOLIATH, for wood pencils, connoting a large size.
Id.

151. Trademark rights are tied to the goods or services on which the trademarks are used,
so a mark can be strong when used with certain goods or services, but weak when that same mark

is used with other goods or services. For example:

PUMPKIN would begenericfor the round orange gourdescriptiveof pumpkin

scented hand lotiorsuggestiveof Halloween costumes, aratbitrary for, say,

toilet paper or ironing boards. Thus, the word PUMPKIN by itself cannot be said
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to be generic, descriptive, suggestive or arbitrary. Jerome Gi&Q8ON ON
TRADEMARKS, § 2.01 (2018) (emphasis added).

152. Here, the term “atlas” has a recognized mearamgltha meaning is related to
Plaintiffs’ Services. To almost everyone, “atlas” refers to a book of nragigas. (HoltTrial Tr.
vol. IV, 20:58). Navigational tools, such as an atlas, are certainly related to, and suggestive of,
Transportation and Logistics Services.

153. In addition, the U.S. Patent & Trademark Office issued Reg. No. 3,718,117 for
ATLAS. (FF69). The Registration is incontestable pursuant to 15 U.S.C. § 1065. (ECF No. 112,
PagelD 40491050). Incontestability constitutes “conclusive evidence of the validity of the
registered mark.” 15 U.S.C. § 1115(b). Incontestability also constitutes conclusive evadenc
Atlas Van Lines, Inc.’s ownership of ATLAS and of its exclusive right to use th& ma
commerceSee Id

154. Thus, Plaintiffs’ Marks are valid and protectible.

b. Plaintiffs Used ATLAS Before Defendants Used ATLAS

155. Defendants stipulatatiatPlaintiffs used ATLAS before Defendants usied mark
ATLAS LOGISTICS (ECF No. 112, PagelD 4049nd evidence adduced at trial clearly shows
that Plaintiffs used ATLAS for Transportation and Logistics Services before Daféndised
ATLAS for those ServicegJohnsonTrial Tr.vol. I, 43:1823, 46:5-9; McConnell,Trial Tr. vol.

I, 82:215; Wahl,Trial Tr. vol. I, 50:2451:1, 69:1870:6, 74:13, 78:1519; Wahl,Trial Tr. vol.
Il, 10:1721; Banks,Trial Tr. vol. I, 29:320; McConnell,Trial Tr. vol. I, 110:423; Goodman,

Trial Tr.vol. V, 48:20-50:7; Exs. 14, H4, and J1
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C. Defendants’ Use of ATLAS Creates &Likelihood of Confusion”

156. In assessing the likelihood of confusion, @aurtconsiders: (1) the strength of the
plaintiff's mark; (2) the relatedness of the parties’ services; (3) the siymibdithe parties’ marks;

(4) evidence of actual confusion; (5) the parties’ marketing channels; (tBelyedegree of the
relevant purchasers’ care; (7) the defendant’s intent in selecting thengedllmark; and (8) the
likelihood of expansion of the parties’ servicEsisch’s Rests., Inc. v. Elby’s Big Boy, In670
F.2d 642, 648 (6th Cir. 1982).

157. Plaintiffs need not establish that all, or even most, oFtigeh factors are in their
favor to prevailWynn Oil Co. v. Thoma839 F.2d 1183, 1186 (6th Cir. 1988). The factors do not
imply “mathematical precision” or a particular balancing form@&E Racing Prods. v. BMF
Wheels, In¢.793 F.3d 571, 592 (6th Cir. 2015) (quotiigmeowners Grp., Inc. v. Home Mktg.
Specialists, In¢.931 F.2d1100, 1107 (6th Cir. 1991)). Instead, the “factors are interrelated in
effect” and act as a “guide to help determine whether confusion is likely.”

158. In making a “weighted evaluation of the pertinent facts in arriving at the legal
conclusion of confusmm” Frisch’s Rest., Inc. v. Shoney’s In€59 F.2d 1261, 1264 (6th Cir.
1985), the most important factors are the similarity of the parties’ marks anulethgtls of the
plaintiff's mark Maker’s Mark Distillery, Inc. v. Diageo N. Am., In6.79 F.3d 410, 424 (6th Cir.
2012);Gray v. Meijer, Inc, 295 F.3d 641, 646 (6th Cir. 2002).

159. “The ultimate question remains whether relevant consumers are likely to believe
that the products or services offered by the parties are affiliated in someHeaygowners Grp.,
931 F.2d at 11Q7see alsdl5 U.S.C. 88 1114(1) and 1125(a) (proscribing use of marks that create
a likelihood of confusion, mistake, or deception as to the “affiliation, connection, orsdEst’

between the parties and/or their seeg, or as to their “origin, sponsorship, or approval”).
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I The Strength of Plaintiffs’ ATLAS Mark

160. “The stronger the mark, the more likely it is that encroachment on it will produce
confusion.”Champions Golf Club78 F.3d at 1117.

161. A mark’s strength includes two separate components: “(1) ‘conceptuadstyeor
‘placement of the mark on the spectrufmmarks,” which encapsulates the question of inherent
distinctiveness; and (2) ‘commercial strength’ or ‘the marketplace recognitismofethe mark.”
Progressive Distrib. Servs., Inc. v. United Parcel Serv., B86 F.3d 416, 428 (6th Cir. 2017)
(quotingMaker’s Mark Distillery, 679 F.3d at 419) (internal citations omitted).

162. ATLAS is Conceptually Strong. As discussed earlier, ATLAS ssiggestivevhen
used for Transportation and Logistics Services and is ther@i@latively strong mark.

163. The USPTO’gegistration of ATLAS further supports the Court’s conclusion on
the conceptual strength of the mavynn Oi| 839 F.2d at 1190 (“[ijn light of the suggestive
characteristics of the mark, and the United States Patent and Trademeeks@&cognition of
the mark, we hold that [the mark] is a relatively strong mark, worthy of full protégtiSo, too,
does the USPTO'’s acknowledgement of the incontestability of the ATLAS Maker's Mark
679 F.3d at 42(addy’s Junky Musicl09 F.3d at 282Nynn Oi| 839 F.2d at 1186-87.

164. ATLAS is Commercially Strong. A mark is commercially strong if it is “unique,

[if] it has received intensive advertisement, or boatdy’s Junky Musicl09 F.3d at 28(5ee
also Maker's Mark679 F.3d at 419 (discussing plaintiff's advertising as evidence of commercial
strength). Here, Plaintiffs satisfy both.

165. As discussed above, Plaintiffs’ marlreunique becausthey are suggestivdor

Transportation and Logistics ServicéSL T 156152)
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166. Plaintiffs have also intensively advertised the ATLAS Brdoyd for example:
spending tens of millions of dollars in nationwide advertising, spanning traditional print and
extending to social media and online, resulting in billions of dollars in earned revenue under the
ATLAS Brand; licensing the ATLAS Brand to their nationwide network of agents, ethe ®s
representative of the ATLAS Brand, and who receive marketing support from Plaintiffs on
website development, brochures, presentations, and “anything that they need [Plaintiffs’
assistance with displaying the ATLAS Brand on each of their agents’ roughly 3,000 trailers; and
displaying the ATLAS Brand through sales people, load boards, and at industry trade shows.

167. The uniqueness and intensive adwserent of the ATLAS Brand establestits
commercial strength.

168. Defendants argue that ATLAS is commercially weak because many third parties
use ATLAS. To establish this argument, Defendants must present evidenderthpaities (1)
do, in fact, use ATLAS (2) for Transportation and/or Logistics Servided.ucky’s Detroit, LLC
v. Double L, InG.533 F. App’x 553, 557 (6th Cir. 2013)addy’s Junky Musicl,09 F.3d at 281.

169. The only evidence Defendants presented to support their argiseerthes
Defendarg ran in 2012, 2019, and at triatloes not establish that any individual or company is
using, or ever used, ATLAS. Nor does the evidence offer any information on the extent of any
such use, in terms of, for example, the goods or services offered under the marks, length of use,
geographic reach, trade channels, or advertising media used.

170. Moreover, the TESS searches included dead trademark applications and
registrations, and included many marks that bear no similarity to the parties; foadksample:
CAPTAIN ATLAS AND THE GLOBE RIDERS; CABLE & STATION COVERAGE ATLAS;

and CHRYSLER LASER ATLAS SATELLITE SYSTEMEk. 85, Entry Nos. 1787; 1862; and
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1825). Nor were the TESS searches limited to use of ATLAS for any partiewares; instead,
“they’re ‘Atlas’ for anything.” (Gunsberdfrial Tr. vol. VI, 62:15-63:3.

171. Similarly, the SAFER searches identified only marks that consisted of “Atlas
something” and showed only “companies that hauthority to transport” goods. Defendants
presented no evidence on whether any of the companies, in fact, transports or ever transported
goods. Moreover, some of the companies “are dead, some of them are discontinued.”

172. Defendants’ general and undeveloped evidence is therefore not probative of the
commercial strengtlfor lack thereof)of ATLAS. This is particularly evident when measured
against, for example, the defendant’'s more speditit still insufficient—evidence inLucky’s
Detroit, which consisted o search of online listings for restaurants using the terrok{’s,”
“Lucky,” and “Luckies”; a list of marks registered by the U.S. Patent & TrademHiteQhat
include the term “Lucky’s” in connection with restaurant services; andfiagia\at from a third
party claiming to use LUCKY’'S PUB. The Sixth Circtaund that the evidence lack@dobative

value:

[M]erely showing the existence of marks in the records of the [USPTO] will not
materially affect the distinctiveness of another’'s mark which is activelg umse
commerce. In order for market conditions to carry weight, a defendant must show
what actually happens in the marketplace. ... [Defendant] presented no evidence
that the businesses listed online are actively using the marks in operating
restaurants.

Lucky’s Detroit 533 F. App’x at 557 (internal citations @ted).

173. Similarly, in Daddy’s Junky Musicthe Sixth Circuit held that the District Court
erred in reducing the commercial strength of the plaintiff's marks when edrel trademark
registrations and applications owned by third parties that includedvtind DADDY’S. The

registrations did not, without more, “show what actually happens in the marketieckly’'s
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Junky Musi¢c 109 F.3d at 281 (quotinglomeowner’s Grp.931 F.2d at 1108). Trademark
applications are even less relevant because they can be filed before the marlSeaised.S.C.
8 1051(b).

174. Defendants must also show that the third parties who actualiTus&S do so in
the transportation and logistics industry. Defendants presented no evidence that anytthird pa
uses, or ever used, ATLAS to offer Transportation or Logistics Services, or even in the
transportation and logistics industry. The absenceuch svidence is fatal to Defendants’
argument. InMaker's Mark the Sixth Circuit affirmed the District Court’ rejection of the
defendant’s evidence of thighrty use because the third parties used their marks for distilled
spirits, whereas the plaintiffsed its mark for bourbon, which is only one type of distilled spirit.
679 F.3d at 420-21.

175. Defendants’ evidence attacking the commercial strength of ATLAS therefare fail
in two respects, each of which is individually fatal. Defendants presented no evidigtitat any
the third partyactually usesATLAS, or that (2) any third party makes such use in offering
Transportation or Logistics Services. Accordingly, the Court finds that Defendargsnba
established that the commercial strength of ATLAS has been weakened.

176. The first Frisch factorthe strength of ATLASweighs in favor of finding a

likelihood of confusion.

i. The Relatedness of the Parties’ Services
177. Services are related to one another if they are “are marketed and consumed such
that buyers are likely to believe that the services, similarly marked, comeatlesame source,

or are somehow connected with or sponsored by a common compaiagy’s Junkyusic, 109

F.3d at 1179 (quotinglomeowners Grp931 F.2d at 1109).
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178. The parties offer the same Transportation Services. Plaintiffs transpoytohthe
same goods that Defendants transport; and Defendants transport many of the goodstifiat Pla
trarsport. £F 20 and{ 81). The parties do so either themselves or by brokering shipments
through others.HF 1 94). Defendants tried to establish that they transport only steel bars, coils,
and rods. The evidence at trial, however, showed otherwise: Defendants actively sae#t out
transport any type of gopahcluding goods that Plaintiffs transpofeH { 81, Bronson Trial Tr.
vol. VI, 24:525:19. The Court therefore finds that the parties engage in at least some of the same
Transportation Services.

179. Even if Defendants transported only steel bars, coils and rods, however, it would
not matter. The parties’ Transportation Services are similar enough to supp@iih@dd of
confusion under the Lanham Act. Goods or services need not be competitive with one another to
be related under thisrischfactor.Daddy’s Junky Musicl09 F.3d at 282. For example, the Sixth
Circuit has held the following goods/services to be related for purposes of thieolkklof
confusion analysis: bulk car wash products and car wash franchises; oxygenatingteeptntl
attachments for septic filters; and an Italian restaurant and a pizzeooawperationSee Wynn
Oil, 943 F.2d at 600-01}et, Inc. v. Sewage Aeration Sy65 F.3d 419, 422 (6th Cir. 1999); and
Little Caesar Enters834 F.2d at 571.

180. The Court also evaluates the relatedness of the parties’ TransportatiareServi
light of the similarity between the parties’ marks (discussed belbaddy’s Junky Musicl109
F.3d at 282. Because the partiesrksaare either literally or legally identical to one another, the

parties’ Transportation Services are related ukdisch.
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181. Moreover, even if the parties offered different Transportation Services,
DefendantsLogistics Serviceare identical and/or highly related to Plaintiffs’ Transportation and
Logistics Services.

182. In Ryder System, Inc. v. Storage & Moving Services,Nw.1361466CIV, 2013
WL 3873231 (S.D. Fla. July 25, 2013), the plaintiff offered “commercial truck leasing, rental and
maintenanceand supply chain logistics” and the defendant transported household furnishings.
Ryder Sys.2013 WL 3873231, at *1. In finding the relatedness of the goods factor in favor of

plaintiff, the court stated:

Defendant offers nearly identicalalbeit on a smaller scaleservices to those of
Plaintiff. Even though Plaintiff is not in the specific business of packing a
customer’s furnishings and having its employees physically load and unload them
from its trucks, the businesses of the parties are sufficiexdted that it is natural

for the public to assumeindeed, the public has assumdtiat Ryder is the sponsor

of or affiliated with Defendant’s business.

Id. at *5.

183. Similarly, the Trademark Trial and Appeal Board (“TTAB”) of the U.S. Patent &
Trademak Office ("USPTQO”) has refused to register similar marks that are usedeio bufth
transportation and logistics servicBsFor example, the TTAB refused to register a mark for

“logistics services” where a similar mark had already been registered fightfteansportation

32The TTAB is an appellate tribunal within the USPTO that decides, among other thivegsew
a trademark applicant can register its tradem@dewww.uspto.gov/about/offices/ogc/ttab.jsp.
The Sixth Circuit oftenelies on TTAB cases for trademamrdated issuesSeealsqg e.g, Sterling
Jewelers, Inc. v. Artistry Ltd896 F.3d 752, 755 (6th Cir. 2018JetJets Inc. v. IntelliJet Grp.
LLC, 678 F. App’x 343, 348 (6th Cir. 201 Burke ParsonsBowlby Corp. v. Appalachian Log
Homes, InG.871 F.2d 590, 596 (6th Cir. 198%ee alselly Servs., Inc. v. Creative Harbor,
LLC, 846 F.3d 857, 863 (6th Cir. 2017).
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brokerage serviceslh re Trinity Transport, InG.2015 WL 4779204, at *2 (TTAB July 30, 2015).
The TTAB explained that “both [parties] transport goods for others, arranging foumick
delivery, storage and transportation of freighg services overlapld., at *5.

184. In another casén re Cardinal Logistics Mgmt2017 WL 665728 (TTAB Feb. 8,
2017), the TTAB refused to register a mark for “transportation logistics esfwiere a similar
mark had already been registered for “railroad transportation senigtest’*2. The TTAB found
that the services “are commercially related, such that if they were offered similar marks,
customers would believe that they could come from the same sddr¢cat*4. Here, the Parties’
Services are even more related than the services at idsueiardinal Logistics.

185. Moreover, Defendants’ Senior Director of Transportation, Mr. Bronson, telstifie
that “transportation and logistics are the samEF 2; Bronson,Trial Tr. vol. V, 130:14-17.
Further, Ms. Johnson, Plaintiffs’ Vice President of Corporate Marketing, ¢estifinat
Transportation and Logistics services are “closely related” to one antttiermingled, if you
will.” She continued, “you can’t really conduct transportation services without having some
logistical element in it.”EF 2).

186. Moreover, Plaintiffs’ Vice President of Strategic Planning testified tpadtty
much every moving company does logistics.” (McConnleilal Tr. vol. 11, 137:2122). Indeed,
Plaintiffs provide both Transportation and Logistics Services, as do others in the industry.

(McConnell,Trial Tr.vol. Il, 119:21:120:2
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187. The closer relationship between Logistics and Transportation Servicesnexpl
why Defendant Atlas Logistics was created: ¢éa “adjunct” to Atlas Trucking. Defendants also
provide both Transportation Services and Logistics Services to saime sdme customer$

188. Mr. Bronson also testified that if Defendant Atlas Truckuagnot itself accept a
load, it will try to broker théoad through Defendant Atlas Logistics. In addition, Defendants offer
their Transportation and Logistics Services through the saelesite, through the same
employees, and through salespeople who sit “within shouting distance of each other.”

189. As further nted on Defendants’ website homepage, Defendants[ihe right
logistics truckingcompany” for customerskE 111) (emphasis addgédDefendants place the two
terms next to one another because of their close relationship and so custonmamsevilé-and
think of—Defendants for both.

190. Defendants’ attempt to slice their Transportation Services finely, to occupy onl
the narrowest possible place in the marketplégbile simultaneously marketing themselves as
broadly as possible), is unpersuasive. Plaintiffs’ Transportation and LogistiseSeare identical
to, or at a minimum, overlap with, Defendants’ and Transportation and Logistice€Segmough,
that if offered under similar marks, customers would beliamd have believedhat such Services

came from the same source.

33 The following customers are listed on both Atlas Trucking’s top 25 customer list anttiBefe
Atlas Logistcs’'s top 25 customer list: Eaton Steel Bar Co., C H Robinson Worldwide Inc.,
Williams & Associates, Penske Transportation Management, Hamilton Spé&aajtTata Steel
International (Americas) Inc., Paslin Company, ABC Supply Company, L & W Engineenithg, a
R J Linus Steel Services.
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191. Further, Defendants have admitted a likelihood of confusion between the Parties’
simultaneous wsof ATLAS LOGISTICS for Logistics Services. The parties’ Logistics/ies
must necessarily be related enough to support a likelihood of confusion. With that admission, and
the close relationship between Logistics and Transportation Services, ties’Fagnhsportation
Services must be also related enough to support a likelihood of confusion.

192. The secondFrisch factor weighs in favor of finding a likelihood of confusion.

iii. The Similarity of the Parties’ Marks

193. The dominant part of ea of Plaintiffs’ marksat issuds ATLAS:

e ATLAS

e ATLAS LOGISTICS

e ATLAS —THE AGENTS’ VAN LINE
Atlas

The word LOGISTICS is a generic descriptor of Plaintiff's ATLASgistics ®rvices* The

words THE AGENTS’ VAN LINE similarly describ@laintiffs’ services and do not add to the

distinctiveness of ATLAS. And the stylized A only adds a visual component to the ATLAS mar

34 Before the USPTO would issue the registration for ATLAS LOGISTICS, it reduinat

Plaintiff AWGI disclaim any rights in the word LOGISTICS alone becausewioatl “merely

describes an ingredient, quality, characteristuriction, feature, purpose or use of [AWGI's]

goods and/or services.” (Ex. 28, at AWGIO00L5Ihe face of the ATLAS LOGISTICS
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194. Each of Defendants’ marks at issue likewise includes ATla&She dominant

factor.

e ATLAS

e ATLAS TRUCKING

e ATLAS TRUCKING COMPANY (and ATLAS TRUCKING COMPANY, LLC)
e ATLAS LOGISTICS (and ATLAS LOGISTICS, LLC)

YTLAS

TRUCKING COMPANY, LLC

TLAS

LOGISTICS, L.L.C.

And as with Plaintiffs’ marks, all words other than ATLAS are generic descsipf the services
Defendant®offer under their markspecificallytrucking and logistics.

195. Each party uses the identical mark ATLAS.

196. The words added to Defendants’ other marks do not reduce the likelihood of
confusion because they are all genendcCFE Racingthe Sixth Circuifaced a similar situation.
The plaintiff used BMF for cylinder heads, and the defendants used BMF Wheels &bs.\Whnee

Sixth Circuitheld:

registration therefore includes the following disclaimer: “No claim is made texitlasive right
to use ‘logistics,” apart from the mark as showiX. S).
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A reasonable jury could find that Defendants’ marks were nearly identical to
Plaintiff's registered and unregistered marks. In “BMF Wheels,” thertetBMF”
provide the dominant identifier as the rgeneric element of the composite. The
dominant role of the letters “BMF” in Defendants’ mark plainly contributes to a
likelihood of confusion with Plaintiff's registerecattemark for the letters “BMF,”
without restriction as to font, style, size, or colSee, e.g., Giant Food, Inc. v.
Nation’'s Foodservice, Inc.710 F.2d 1565, 1570 (Fed. Cir. 1983) (finding
likelihood of confusion supported by the dominant role of the word “giant” in the
two relevant marks, “GIANT FOOD” and “GIANT HAMBURGERS”).

CFE Racing Prod., Inc. v. BMF Wheels, In€93 F.3d 571, 592 (6th Cir. 2015).

197. The CourtrejectsDefendants’ argument that a finding in Plaintiffs’ favor on this
factor requires a violation of the alissection rule. The Court has examined the parties’ marks
in their entireties, without ignoring or dissecting the marks. Nevertheless, th@atm®of
ATLAS in the parties’ marks is inescapable and the Sixth Circuit has exgldiat “assigning
greater weight to a dominant feature of a mark is permissibidtly’s Junky Musicl09 F.3d at
284 n.4.

198. InInre Nat'l| Data Corp, 753 F.2d 1056 (Fed. Cit985), the Court of Appeals for
the Federal Circuit affirmed a decision of the TTAB not to register THE CASNMSEMENT
EXCHANGE in view of an existing registration for CASH MANAGEMENT ACCOUNT. The

Court acknowledged courts must consider marks in thénegéas. Nevertheless:

In articulating reasons for reaching a conclusion on the issue of confusion, there is
nothing improper in stating that, for rational reasons, more or less weight has been
given to a particular feature of a mark, provided the ultimate conclusion rests on
consideration of the marks in their entiretiesleed, this type of analysis appears

to be unavoidable.

Id. at 1058 see alsoln re: David Copeland Smiftv91 Fed. Appx. 898, 9601 (Fed. CirNov.
12, 2019).
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199. Earlier in thiscase, the Court found that:

the marks are undoubtedly similar. Plaintiffs have operated as “Atladécades,

and Defendants now operate as “Atlas Trucking” and “Atlas Logistics.” When
presented with any one of the relevant marks, a consumer could conclude that they
identify a common source. Thus, this factor weighs in favor of finding a likelihood

of confusion.

AWGI, 381 F.Supp.3d at 848.

200. The evidence presented at trial confirms the Court’s earlier finding. The third

Frisch factor therefore weighs im¥or of finding a likelihood of confusion.

iv. Evidence of Actual Confusion

201. *“Courts have consistently held that ‘evidence of actual confusion is undoubtedly
the best evidence of a likelihood of future confusiorChampions Golf Club, Inc. v. The
Champions Golf Club, Inc78 F.3d 1111, 1119 (6th Cir. 1996) (quotignn Oil Co. v. Am. Way
Serv. Corp.943 F.2d 595, 601 (6th Cir. 1991)). “There is no requirement that evidence of actual
confusion to be relevant, must be confusion at the point ofgalechaseconfusion—and not
the confusion of nonpurchasing, casual observéts(internal citations omitted).

202. Plaintiffs introduced evidence of five people experiencing actual confusion fr
Defendants’ use of ATLAS: a truck driver who submitted an employment applicationeodaet
Atlas Trucking when he had intended to submit it to Plaintiffs; two people who calleddeits
looking for household moving services, when they intended to call Plaintiffs; a police wffioer
thought that a truck belonged to Defendant Atlas Trucking when in fact, it belonged to Plaintiff
Atlas Van Lines; and one person who complained about dangerous driving by someone in a truck
that she believed was owned by Defendant Atlas Trucking when it, fact it was owned Lif Plaint

Atlas Van Lines. FF 132 and 13}
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203. Even if the Court were to discount the weight of the actual confusion of the non
purchasing individuals, Plaintiffs’ evidence still supports a finding of actual consumierson
—which is the best evidence of a likelihood of confusiee Daddy’s Junkylusic, 109 F.3d at
284.

204. Plaintiffs’ survey showing a 19% confusion rate further supports Plaintiéfishcl
as circumstantial evidence of a likelihood of confusi®el. Thomas McCarthy, BICCARTHY
ON TRADEMARKS AND UNFAIR COMPETITION § 32:184 (5th ed2020) RJR Foods, Inc. v. White
Rock Corp,. 603 F.2d 1058, 1061 (2d Cir. 1979) (confusion rate e?@percent is “substantial
evidence” of a likelihood of confusionExxon Corp. v. Tex. Motor Exch. Of Houst6@8 F.2d
500, 507 (5th Cir. 1980) (confusion rate of 15 percent is strong evidence of a likelihood of
confusion);Burroughs, Ltd. v. Sign of Beefeater, |n540 F.2d 266, 279 (7th Cir. 1976) (15
percent confusion rate sufficient).

205. The fourth Frisch factor therefore weighs in favor of finding a likelihood of

confusion.

V. The Parties’ Marketing Channels

206. This factor considers “how and to whom the respective goods or services of the
parties are sold.Leelanau Wine Cellars, Ltd. v. Black & Red, 102 F.3d 504, 519 (6th Cir.
2007) (quotingGen. Motors Corp. v. Keystone Auto. Indus.,,ld63 F.3d 351, 357 (6th Cir.
2006)).

207. This Court previously found that both parties use their websites as marketing tools.
Evidence at trial confirmed that finding. (Exhs. K6 and.32though Defendants would not
chaacterize websites as advertisitrghoosing instead to describe them as merely “establishing

yourself as a relevant company” (Bronsdmial Tr. vol. VI, 35:1823)—the Court rejects this
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characterization. Defendardadmitted that they offer their services their website, they promote
their companies on their website, and they ask potential customers who visit theie weball
them to provide services. (Bronsorrjal Tr. vol. VI, 35:2536:6). Defendants’ websites even
allow visitors to “request a quote” for their services. (Exs. K6 and L6)

208. Evidence at trial further established that both parties use other identicatintarke
channels to promote their companies and offer their services, inglsiinl media (for example,
Facebook Twitter, Instagram, and LinkedIn), load boards salespeple. Andthe parties have
common customers.

209. The fifth Frisch factor therefore weighs in favor of finding a likelihood of

confusion.

Vi. The Degree of Relevant Consumers’ Care

210. Neither Plaintiffs noDefendants providkany evidence at trial on the degree of
care Defendants’ customers exercidewhen choosing orusing Defendants’ Transportation
Services®

211. Even if they had done so, it would not reduce the likelihood of confligcause

both parties use the same mark: ATLAS.

The effect of purchaser care, although relevant, will be less significant than, or
largely dependent upon, the similarity of the marks at issue. ... That is, confusingly
similar marks may lead purchaser who is extremely careful and knowledgeable
about the instrument that he is buying to assume nonetheless that the seller is
affiliated with or identical to the other party.

35 Although the record has evidence suggestingRl&intiffs’ consumers “pay attention” or “are
sophisticated” (McConnellTrial Tr. vol. Ill, 54:1318), the likelihood of confusion looks to the
accused infringer’s customers.
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Daddy’s Junky Musijcl09 F.3d at 286 see alsolnduct-O-Matic Corp. v. Inductotherm Corp

747 F.2d 358, 3645 (6th Cir. 1984) (“Being skilled in their own art does not necessarily preclude
their mistaking one trademark for another when the marks are as similasasere in issue, and
cover merchadise in the same general field”) (quotMéncharger Corp. v. Rinco, In297 F.2d

261, 264 (C.C.P.A. 1962)).

212. The sixthFrischfactoris neutral.

Vil. Defendants’ Intent in Using ATLAS

213. Defendants need not have intended to infringe, or to trade on the gibad, wi
Plaintiffs’ ATLAS mark to be liable under the Lanham ABee Wynn Qil839 F.2d at 1189
(“intentional copying is not a requirement under the Lanham Act”) (quatoig Sportswear,
U.S.A., Inc. v. Levi Strauss & C@99 F.2d 867, 875 (2d Cir. 1986)

214. However, “thepresenceof intent can constitute strong evidence of confusion.”
Daddy’s Junky Musjcl09 F.3d at 287 (emphasis in origin&l)lhe Plaintiffs need not present
direct evidence of intentional copying to prove intent. “Rather, the use of a contested rhark wit
knowledge of the protected mark at issue can support a finding of intentional copyiag286.

215. Decades before Defendants began to use the relevant, nieistiffs had

extensively used and advertised ATLAS for Transportation Services. (FF 52)amt&XIreates

3¢ “The converse of this proposition, however, is not true:ldisk of intent by a defendant is
largely irrelevant in determining if consumers likely will be confused as to sdatert therefore

is an issue whose resolution may benefit only the cause of the senior user, not of tkde allege
infringer.” Daddy’s Junky Musijcl09 F.3d at 287 (citations omitted). Accordingly, even if this
Court had found thahe Defendargthad only good intentions in using ATLAS, that finding would

not derease the likelihabof confusionld.
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a presumption that Defendants knew of Plaintiffs’ ATLAS m&&e Daddy’s Junky Musit09
F.3d at 286.

216. The Court need not, however, rely on this presumpb&fiendants admitted that
they knew of Plaintiffs’ use of ATLAS before Defendants began using ATLRSY(103). The
companies’ Vice President of Strategic Planning and General Counsdiesisied that the
Defendants were advised of thentinued risk of using ATLAS, at least by 2016 and perhaps as
early as 2012. (Gunsbergrial Tr. vol. VI, 111:3-115:5 Defendants, however, continued using
ATLAS.

217. Defendants stipulated in the Joint Final Pretrial Order that: “At the time Defendants
first used ‘Atlas Logistics,’ they had not conducted any investigation to determine whethsr ‘At
Logistics’ was available as a trademarklie Defendants’ stipulation conclusively binds them.
See Barnes v. Oweorning Fiberglas Corp.201 F.3d 815, 829 (6t@ir. 2000) (“Factual
assertions in ... pretrial orders, unless amended, are considered judidediadsnconclusively
binding on the party who made them”).

218. Defendants’ interrogatory answers similarly establish that Defendiatsiot
conduct any investigation or perform any trademark search to determine wheth&85 AT
ATLAS LOGISTICS was available to use as a trademark before they began udidg A
ATLAS LOGISTICS. EF121).

219. Nevertheless, Mr. Mark Goodman, one of Defendants’ founders, testifieth that
2003, they had a tax attorney “look through the LARA database, like, to see if the name’s being
used. ... [T]here was no Atlas Logistics. So, we felt okay to use the name.” (Goddahify.
vol. V, 47:1219, 55:1556:10. The Court gives no weight to Mr. Goodman’s testimony that

expressly contradicts Defendants’ stipulation and interrogatory answers.
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220. Even if the Court were to consider Mr. Goodman’s testimony, it would not improve
Defendants’ position. The information orethARA database is extremely limited. For example,
it covers only business entities that are formed in Michigan. (Goodnniah,Tr. vol. V, 47:1%

19). Moreover, it includes companies in any industry. (Goodniaa] Tr. vol. V, 55:2556:6).
And it expressly warns users of the database not to use information in the databagéng dec

whether to use a particular name:

It should be noted that while a trademark may be distinguishable on our record, this
difference might not be enough to avoid infringinglarsiness names filed with

the county clerk or the Bureau, or nationally registered trademarks and service
marks. If an infringement does occur, the applicant could be sued and forced to pay
damages for infringement to the person or entity that has suj@gabrights to the

mark. The responsibility to avoid infringement rests with you, and care should be
taken in choosing a mark.

(https://www.michigan.gov/lara/0,4601,7-154-89334 61343 35413 35431-13868&m).

221. The facts presented at trial constitute circumstantial evidence of Defendant’s
adverse intent, in the form of Defendants’ use of ATLAS with knowledge of Ptaimifor use

of ATLAS and Defendants’ failure to exercise diligence before using ATLAS.

It is the second user’s responsibility to avoid confusion in its choice of a trademark,
and that responsibility includes choosing a trademark whose salient portion would
not likely be confused with the first user’s trademark. ... The responsibility for any
confusion that exists between these two service marks lies with [the junifr use
not [the senior user].

D&J Master Clean, Inc. v. Servicemaster C81 F. Supp. 2d 821, 826 (S.D. Ohio 2002).

222. The seventtFrisch factor therefore weighs in favor of finding a likelihood of

confusion.
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viii. The Likelihood the Parties Will Expand Their Services

223. The parties offer identical, or at least overlapping, Transportation and kegisti
Services. Accordingly, this factor is not relevant to the Court’s analysis.

224. If, however, the parties’ services were gotelated to one another, then this factor
would weigh in Plaintiffs’ favor if there is a strong possibility that either party will expand its
business: to compete with the other; to be marketed to the same consumers; ors tinerypes
of services offereddaddy’s Junky Music,09 F.3d at 287 ((citingflomeowners Grou@31 F.2d
at 1112) (citingRestatement of Torts § 731&)comment ¢ (1938)§!

225. The evidence at trial showed that both parties are expanding their services.
Plaintiffs continually grow and expand all facets of their business by, for exampietingcnew
agents to serve different types of services and locations, and continually looking for amerger
acquisition opportunitiesFE 6 and 74 Such growth and expansion is in service of improving
Plaintiffs’ existing business and addirejated services that may be adjacent to Plaintiffs’ current
services.Id.)

226. Similarly, Defendants are “expanding what [they] do.” (Brongaial Tr. vol. VI,
40:5-8. For example, although Defendantay not have previously arranged for a certain type of
shipment, it would do so “if somebody needed to and it were a moaking opportunity.”

(Bronson,Trial Tr.vol. V, 118:4-12.

37 As with “the seventhHrisch] factor, an affirmative finding will provide a strong indication that
the parties’ simultaneous use of the marks is likely to lead to confusion, while araégaing

is not a strong indication to theoatrary.” Daddy’s Junky Musicl09 F.3d aR88 (emphasis in
original). Thus, even if this Court were to find that neither party intended to expand, that fact would
neither reduce nor increase the likelihood of confusion.
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227. Evidence of the parties’ plans to expand further increases the likelihood of
confusion.

228. The eighthFrisch factor therefore favors a finding of a likelihood of confusion.
IX. Plaintiffs Used ATLAS LOGISTICS as a Mark Before Defendants Did, Thereby

Giving Plaintiffs Priority

229. Plaintiffs also allege that if, and only if, the Court finds that Defendants’ use of
ATLAS LOGISTICS does not violate Plaintiffs’ rights in ATLASderFrisch, Defendants’ use
of ATLAS LOGISTICSstill infringes Plaintiffs’ rights in ATLAS LOGISTICS under 15 U.S.C.
88 1114(1) and 1125(a). Defendants allege #meesclaim, only in reverse: that Plaintiffs’ use of
ATLAS LOGISTICS infringes Defendargt’rights in ATLAS LOGISTICS under the same
statutes.

230. The parties’ assertion of these miriorage claims produced a pir@al stipulation
that the parties’ simultaneswse of ATLAS LOGISTICS creates a likelihood of confusion. (FF
141). The only disputed question is whether Plaintiffs or Defendants first used ATLAS
LOGISTICS in a manner that created trademark rights thadgteePlaintiffs’ first use of ATLAS
LOGISTICS As discussed below, the Court finds that, bec&laetiffs made prior use of
ATLAS LOGISTICS as a trademartjey are the seniousers and therefore have superior rights
to any rights Defendants may have.

231. Defendants rely on an invoice dated Septemnil&er2005, as their first use of

ATLAS LOGISTICS. (FF119. The Court finds that the invoice does not use ATLAS
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LOGISTICS as a trademark, and therefore does not give Defendants rights in ADNSTICS
as of that daté®

232. Trademark rights are based on the common law and begin upon use of the mark.

233. One of the bedrock principles of trademark law is that trademark or¢eenark
ownership is not acquired by federal or state registration. Rather, ownership aghtsfy from
prior appropriation and actualse in the market.”Allard Enterprises, Inc. v. Advanced
Programming Resources, Ind.46 F.3d 350, 356 (6th Cir. 1998), quotiigmeowners Group,
Inc. v. Home Mktg. Specialists, In831 F.2d 1100, 1105 (6th Cir. 1991).

234. The first use of a word need not be extensive or result in deep market penetration
or widespread recognition to create trademark rigkitard, 146 F.3d at 358. However, “there has
to be an ‘open’ use [of the markhat is to say, a use has to be made to the relevant class of
purchasers or prospective purchaseikelly Servs., Inc. v. Creative Harbor, LL.C24 F. Supp.
3d 768, 770 (E.D. Mich. 2015). The test is “whether or not the use was sufficiently public to
identify or distinguish the marked goods in an appropriate segment of the public mind as those
the adopter of the markltl. (quotingMountain Top Beverage Group, Inc., v. Wildlife Brewing
N.B., Inc.,338 F. Supp. 2d 827, 835 (S.D. Ohio 20@8jd, 432 F.3d 651 (6th Cir. 2005)).

235. Defendants’ invoice does not constitute open or public use of ATLAS LOGISTICS.
SeeKelly Servs.124 F. Supp. 3d at 771 is, instead, a private communication between two
companiesSee S Indus., Inc. v. Diamond Multimedia Sys., 991 F. Supp. 1012, 1019 (N.D.

lIl. 1998) (“Plaintiff produced eight invoices for sales in 198839. Invoices alone cannot

38 The Court’s discussion on the SeptembethiBvoice applies equally to Defendants’ nearly
identical invoice dated September 23, 2005.
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demonstrate trademark use)jcent Info. Mgmt. v. Lucent Techs., Ji@36F. Supp. 253, 259
(D. Del. 1997) (discussing the standard of proof of user needed to establish tkaolnexship).

236. This contrasts witlllard where the Sixth Circuit found sufficient public use where
the party claiming prior rights offereis services to potential customers through “numerous
solicitations bearing the markRelly Servs.124 F. Supp. 3d at 777.

237. Moreover, the invoice does not show that Defendants provided Logistics Services
to the recipient. The invoice shows only the rendition of Transportation Services. The words
“Conversion Item” araunder the “Shipped:” heading. A conversion item refers to shipments of
products that are converted from one form to another; such as fromteipidees, or from long
to short, or from hot to cold. (Goodmarrjal Tr. vol. V, 54:8-2). Under the “Shipped Quantity”
heading is the number “1.00.”

238. In addition, the Defendants’ only witness who testified about the invoice did not
testify, even on direct examination, that Defendants issued the invoice as coropeesatering
Logistics Services, which it musbdo establish priority for Logistics Services. (GoodmEnngl
Tr.vol. V, 48:16-49:1).

239. To the extent Defendants contend that the formation of Defendant Atlas Logistics
LLC in 2003 gave thentrademarkrights in ATLAS LOGISTICS beginning in 2003, the law
expressly holds otherwis&ee George Washington Mint, Inc. v. Washington Mint, 849 F.

Supp. 255, 260, (S.D.N.Y. 1972) (“The prior incorporation of the defendant, in itself, does not
establish priority of trademark useRigdon v. OlsonNo. 91209598, 2016 WL 7010640, at *6
(Oct. 26, 2016) (“Since use is the basis for obtaining exclusionary rights, merely obtaining a
corporate charter under a corporate name does not itself confer rights in theitreoueagtual

usage,” quotingMcCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 9:2 (4th ed.));
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MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION 8 16:12 (5th ed.) (“The mere act of
incorporation alone does not establish priority of use of the corporate name &5)a mar

240. Unable to establish that they used ATLAS LOGISTI®® Logistics Services
before 2007 (Plaintiffs’ priority date]pefendantsadvance three argumerits attack Plaintiffs’
priority date.

241. First, Defendants argue that Plaintiffs could not acquire trademark rights iIATL
LOGISTICS before the company Plaintiff Atlas Logistics, Inc. came ixistence, which
Defendants inaccuratelcontend was on January 9, 2015. Plaintiff Atlas Logistics, Inc. was
originally formed as Atlas Relocation Services, Inc. on December 11, 1995. (EXTHzi
company changed its name to AWG Logistics, Inc. on June 8, 2012. (EXha2 company then
changed its name to Atlas Logistics, Irethat is, to the Plaintiff on January 8, 2015. (Ex. B3
Thus, Plaintiff Atlas Logistics, Inc. has been in existence since December 11, 19%actTthat
it has had different corporate names over that period is irrelevant; it has besamid corporate
entity since 1995. That entity began using ATLAS LOGISTICS in 2007 and has continued to do
so, regardless of corporate name changes in 2012 and 2015.

242. Defendants then argue that Plaintiffs did not begin to accrue rights in ATLAS
LOGISTICS until 2013, when Plaintiffs reorganized their operations to gain organaa
efficiencies. Plaintiffs Atlas LogisticsPresident and COO testified that the reorganization moved
three entities under one management group “toipeca more efficient service offering, and also
to capture some efficiencies between the three entities from an econonspalcpige.” (Wahl,
Trial Tr. vol. I, 78:814). Those managerial moves did not eliminate Plaintiffs’ use of ATLAS
LOGISTICS for Logistics Services since then, nor did it change their uses ohank for the

Services afterward.
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243. Defendants’ last point out that Plaintiffs did not acquire the domain name
www.atlaslogistics.com until 2013. Their acquisition of the domain name followedhdiy t
running of the websitaddedto their use of ATLAS LOGISTICS. It could not eliminate from the
record the Plaintiffs’ use of ATLAS LOGISTICS for Logistics Servitiest began in 2007 and
has continued to date. And in fact, prior to the acquisitiohefwww.atlaslgistics.com, Plaintiff
Atlas Logistics maintained a webpage on Atlas Van Lines’ website, namely,
www.atlasvanlines.com/logistics.

X. Plaintiffs’ Can ‘Tack’ Their Use of ATLAS LOGISTICS Onto Their Use of ATLAS

244. Plaintiffs also allege that eveih Defendants used ATLAS LOGISTICS as a
trademark before Plaintiffs did, Plaintiffs have superior rights underdtigie of “tacking.” In
this alternative theory, Plaintiffs contend that ATLAS LOGISTICS createsdame commercial
impression as ATLAS, making the two marks legally equivalent to one another. As ta resul
Plaintiffs argue that they first used ATLAS LOGISTICS when they firstlSTLAS for Logistics
Services-in 1970, which far prelates Defendants’ first use of ATLAS LOGISTICS. If the Gour
finds that Plaintiffs can tack their use of ATLAS LOGISTICS to their usRTafAS, Plaintiffs
will have priority over Defendants’ use of ATLAS LOGISTICS. As discussed belowG tloet
finds that Plaintiffs have established tacking.

245. Even if Defendants used ATLAS LOGISTICS before Plaintiffs did, Plaintiffs
would still have priority. Under the legal doctrine of “tacking,” Plaintiffs’ rights imLAS
LOGISTICS for Logistics Services related back to 1970, when Plaintiffs began uBigSAfor
Logistics Servics.

246. Tacking allows trademark owners to modify their marks without losing priority.

Hana Fin, Inc. v. Hana Bank 35 S. Ct. 907, 909 (2015). Tacking “clothe[s] a new mark with the
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priority position of an older markId. Tacking is allowed when the “original and revised marks
are ‘legal equivalents.’Id. at 910 See als® J. Thomas McCarthyylcCCARTHY ON TRADEMARKS
AND UNFAIR COMPETITION § 17:26 (5th ed. 2020).

247. Two marks are legal equivalents when they “create the same, continuing
commercial impression” shdhat consumers would consider the two marks the ddama Fin,

135 S. Ct. at 909As the factfinder in this case, the Court can determine whether two marks are
legal equivalents of one anothht. at 911. The Court concludes that they are.

248. Plaintiffs first used ATLAS for Logistics Services in 1970. Plaintiffs added
LOGISTICS to ATLAS in 2007 and continued to offer Logistics Services under bothigfireabr
and revised marks. ATLAS and ATLAS LOGISTICS create the same commerciassign
when used for Logistics Services. The dominant, distinctive portion of both markkAsSAThe
addition of LOGISTICS does not distinguish ATLAS LOGISTICS from ATLAS wherdiuse
Logistics Services.

249. The legal equivalency of Plaintiffs’ marks matches the marks at iasDé&J
Master CleanThere, the plaintiff had used MASTER_EANsince 1989 for carpet cleaning and
commercial janitorial service®&J Master Clean,181 F. Supp. 2d at 823. The defendant had
used BrviceMASTERsince at least 1954 for commercial and residential cleaning serkdces.
When, in 1997, defendant began using (and regist&ediceMASTER Cleaplaintiff moved
for a preliminary injunctionld. at 823-24.

250. The Court denied the motion because under tacking, defendant's use of
ServiceMASTER Cleawas no different from its use d@erviceMASTERwhich predated

plaintiff's first use of MASTERCLEANDby at least 35 years.

[Defendant’s] appendage of the generic ter@leari to its longestablished
primary mark,ServiceMASTERIs covered by the tacking rule. ... The word
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“Cleart is purely descriptive and adds nothing of significance to the original mark.
[Defendant’s witness] testified that the wor@léari was a “descriptor . . . an
appended element to our name” used to identife services offered by
ServiceMASTERranchises. This minor alteration does not change the basic
commercial impression [of] th8erviceMASTERhark ... Given that Defendant’s
ServiceMASTERmark was longestablished, federally registered, and widely
recognzed when Plaintiff chose to use its MASTER.EAN mark, Plaintiff's
claims of trademark infringement are precluded.

To the extent that there is a conflict between Plaintiffs MASTEHHEEAN mark
and Defendant'ServiceMASTER Cleanark,the latter is entitletb priority, since
it is only a revised version of a trademark that has been used for nearly fily year

D&J Master, 181 F. Supp. 2d at 825-26 (italics in original; underlining added).

251. Likewise, inAm. Sec. Bank v. Am. Sec. & Tr. Go/1 F.2d 564, 565, (C.C.P.A.
1978), the (nominal) defendant had been using AMERICAN SECURITY for banking services
since 1900. In 1935, the plaintiff began using AMERICAN SECURITY BANK for banking
services.ld. at 565. In 1973, defendant added BANK to #ral of its mark and began using
AMERICAN SECURITY BANK for banking servicedd. at 566. The Court of Customs and
Patent Appeals (the predecessor to the Court of Appeals for the Fedeud) 6eld that defendant
had superior rights in AMERICAN SECURITBANK. “While AMERICAN SECURITY BANK
is a distinguishable, thregord mark, the worcbank’ is purely descriptive and adds nothing to
the originindicating significance of AMERICAN SECURITY. Customers using the services
would know they were dealing with a bank. We consider the marks to be legal equivideats.

567. The court also recognized the equities favoring defenddrite situation here is not one
where [defendant], as a latecomer, adopted a mark used fordigihtyyears by another as its
name [defendant] merely added the descriptive word BANK to a mark it had been using for

seventythree years for banking servicetd’!
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252. ATLAS LOGISTICS and ATLAS differ only in the most meaningless way: the
addition of the generic word “logistics,” which adds nothing to the ofiglicating significance
of ATLAS. Plaintiffs added the word only to keep up with the market, which began using
“logistics” asa buzzword. Tacking is designed for precisely this type of situation, permitting a
trademark owner to “respon[d] to ... new advertising and marketing styles” without having to re
establish trademark rights Bm equivalent trademarkSeeBrookfield Commc’nsinc. v. West
Coast Entm’t Corp.174 F.3d 1036, 1048 (9th Cir. 1999).

253. ATLAS LOGISTICS and ATLAS are legal equivalents, justSesviceMASTER
Clean and ServiceMASTERwvere found to be legal equivalents, and just as AMERICAN
SECURITY BANK and AMERICAN SECURIY were found to be legal equivalentsn. Sec.
Bank,571 F.2d at 567. Moreover, Plaintiffs are not latecomers to the market for LogistiaceServi
but have been using ATLAS for those Services saideastl970.See also In re Dixie Rests.,
Inc., 105 F.3d1405, 1407 (Fed. Cir. 1997) re Detroit Athletic Cq.903 F.3d 1297, 1304 (Fed.
Cir. 2018).

254. Because the commercial impression of ATLAS and ATLAS LOGISTICS is the
same, Plaintiffs can tack their use of ATLAS LOGISTICS onto their prior us@bAS, which
gives them priority over Defendants. And because of Defendants’ admission of lrobkietf
confusion Plaintiffs are entitled to an injunction against Defendants’ use of ATLASIBOIES.

255. Defendants’ counsel suggested during closing argument that tRd@@$ad
previously rejected a similar tacking argument Plaintiff AWGI made when liegpip register
ATLAS LOGISTICS but was initially rejected because another company halalregistered
TELE ATLAS LOGISTICS. (Defendants’ Closing Argumeiftjal Tr., vol VI, 66-69; Ex. 28, at

AWGI000134 and 148 Defendants’ counsel told the Court that the Plaintiff's tacking argument
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was“rejected then by the Trademark Office and it should be rejected now.” (DefendadisigCl
Argument, Jan. 30, 67-89

256. The USPTO Kkamining Attorney, however, did not reject Plaintiff's argumemt
its merits Instead, she said only the argument is “not relevant” beshestas no authority to
review or to decide on matters that constitute a collateral attack on the citeditiegiStfEx. 28,
at AWGI000130.

257. Moreover, although the file history of Plaintiff's ATLAS LOGISTICS trademark
application was admitted into evidence, Defendants adduced no trial testimony frontresg w
about the Examining Attorney’s initial rejection (eventually withdrawn) based on thé& TEL
ATLAS LOGISTICS registration. Defendants’ counsel's statementsngurlosing argument

about parts of the file history that received no attention during trial doonstitute evidence.

RELIEF

258. The foregoing Findings of Fact and Conclusions of Law establish that Plaintiffs are
entitled to judgment in their favor on Counts |, Il, lll and IV of Plaintiffs’ Coaiut.

259. The Court will also enter judgment in Plaintiffs’ favam Counts | and Il of
DefendantsCounerclaims

260. As aresult, and pursuant to the parties’ stipulati®X No.111), the Court finds
that Plaintiffs are entitled ajunctive relief. The Lanham Act gives this Court the “power to grant
injunctions, according to the principles of equity andrupach terms as the court may deem
reasonable.” 15 U.S.C. 8§ 1116(a). The scope of the injunction depends on: “the manner in which
the plaintiff is harmed, the ways in which the harm can be avoided, the viability of the d¢fenda

defenses, the burden thabuld be placed on the defendant and the potential effect upon lawful
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competition between the partie€FE Racing 793 F.3d at 59%6 (quotingProNational Ins. Co.
v. Bagetta347 F. Supp. 2d 469, 472 (E.D. Mich. 2004)).

261. A trademark owner suffers irre@dole harm when it loses control over the
reputation of its trademark, because the loss of control ovés ogpgutation is neither calculable
nor precisely compensabléFE Racing 793 F.3d at 596.

262. The Court finds that Plaintiffs’ trademark rights will peotected bya Permanent
Injunction, which will be filed separately frorthese Findings of Fact and Conclusions of Law
and which the Court has closely tailored to address the Plaintiffs’ kdrat.595.

CONCLUSION

For the reasons above, the CADENIES all pending motioaarnd concludes that (1) the
parties simultaneous use of the relevant marks is likely to cause consumer co(@)$taintiffs
have priority to the relevant marks because of their prior use; and (3) even if Blaatifnot
used the relevant marks first, Plaintiffs have priority by virtue of tacking airdigmadesld use
of ATLAS in the Transportation and Logistics industrigéscordingly, the CourEINDS in favor
of Plaintiffs, andAGAINST Defendants, on Counts I, I, 1ll, and f Plaintiffs’ Complaint and
Counts | and Il of Defendants’ Counterclaim. The Court will issue a seppeateanent
injunction, prohibiting Defendants from using certain ATLAS marks in the Transjortat
Logistics industries.

IT IS SO ORDERED.
s/Sean F. Cox
Sean F. Cox
United States District Judge

Dated: June 30, 2020
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	FINDINGS OF FACT
	1. Plaintiffs are a family of companies owned by Atlas World Group, Inc. Plaintiffs provide full-service transportation and logistics services throughout the United States. (Wahl, Trial Tr., vol. I, 36:21-25, 28:12-21)17F  “Transportation Services” me...
	2. Transportation and Logistics Services are “the same” or at least “closely related” to each other, “intermingled, if you will” – “you can’t really conduct transportation services without having some logistical element in it.” (Bronson, Trial Tr. vol...
	3. Plaintiffs market their services to everyone from homeowners who pay for their own move, to companies looking for niche logistics services, to customers seeking general transportation services. (Johnson, Trial Tr. vol. II, 37:10-19).
	4. Plaintiffs’ customers include Echo Logistics, Coyote Logistics, Land Star, CH Robinson Worldwide Inc., Tata Steel, and Penske. (Wahl, Trial Tr. vol. VI, 126:23-127:7).
	5. When marketing Plaintiffs’ services, Plaintiffs’ mission is to “[make] sure that everyone, whoever considers moving anything, from anywhere to anywhere, thinks of ATLAS first[.]” (Johnson, Trial Tr. vol. II, 81:15-21).
	6. Plaintiffs continually grow and expand all facets of their businesses. (McConnell, Trial Tr. vol. III, 55:3-11). “[A]ll segments of [Plaintiffs’] business are in expansion mode.” (McConnell, Trial Tr. vol. III, 55:9-11). For example, Plaintiffs rec...
	a. Plaintiff AWGI, L.L.C.
	7. AWGI, L.L.C. (“AWGI”) is a limited liability company organized under the laws of the State of Delaware with its principal place of business in Evansville, Indiana. (ECF No. 112, PageID 4048).18F  AWGI is a holding company that owns the trademarks a...

	b. Plaintiff Atlas Van Lines, Inc.
	8. Atlas Van Lines, Inc. (“Atlas Van Lines”) is a Delaware corporation with its principal place of business in Evansville, Indiana. (ECF No. 112, PageID 4049).
	9. Atlas Van Lines was formed in 1948 and has, since then, continuously provided Transportation and Logistics Services. (Wahl, Trial Tr. vol. I, 28:22-29:20).
	10. Although Plaintiffs have provided Logistics Services since the 1940s, Plaintiffs began putting more emphasis on marketing their Logistics Services in 2007. (Wahl, Trial Tr. vol. I, 70:7-17). (“In 2007, at the time the economy went into the recessi...
	11. Atlas Van Lines is authorized to provide Transportation and Logistics Services through its interstate motor carrier transportation and brokerage authority from the Federal Motor Carrier Safety Administration (“FMCSA”). (Ex. 26).
	12. Atlas Van Lines offers its Transportation and Logistics Services directly to customers and through its network of agents. (Johnson, Trial Tr. vol. II, 78:24-79:4). Plaintiffs’ agents operate throughout the continental United States, including in t...
	13. Atlas Van Lines primarily moves used household goods for individuals, either directly or through a corporate relocation contract. (McConnell, Trial Tr. vol. II, 97:9-20).
	14. Atlas Van Lines does not only move household goods, however. Atlas Van Lines also transports any kind of general commodity through one of its divisions, the Specialized Transportation Group (“Atlas’s STG Division”). (McConnell, Trial Tr. vol. II, ...
	15. Atlas’s STG Division has moved all kinds of general commodities since at least 1970 and continues to do so today. (Wahl, Trial Tr. vol. I, 56:22-57:4; McConnell, Trial Tr. vol. II, 101:12-24; Banks, Trial Tr. vol. II, 29:11-20; Ex. X1 at AWGI000628).
	16. In fact, Atlas’s STG Division advertises that, “Atlas Van Lines, the world-class moving company, offers Specialized Transportation services totally independent from household moving.”19F  (Ex. H2 at AWGI000672).
	17. Atlas’s STG Division also provides Logistic Services for non-household goods shipments. (Wahl, Trial Tr. vol. I, 33:15-34:5; 93:19-22). In fact, if Atlas Van Lines cannot transport a load, it will broker the shipment through Atlas’s STG Division. ...
	18. Atlas’s STG Division transports non-household goods for Atlas Van Lines clients, for Atlas Van Lines’ agency network, and for other Atlas World Group subsidiaries, such as Plaintiff Atlas Logistics. (Wahl, Trial Tr. vol. I, 33:15-34:5; 93:19-22).
	19. Atlas Van Lines, either owns, or has access to (through its agents or brokerage partners), trailers, trucks, dry vans, flatbed trailers, and other assets. (Wahl, Trial Tr. vol. I, 88:16-89:1; 95:9-14; McConnell, Trial Tr. vol. III, 36:10-25, 41:23...
	20. Using these assets, Atlas’s STG Division can “haul anything” (McConnell, Trial Tr. vol. II, 133:2-22; Wahl, Trial Tr. vol. I, 88:16-89:1) including:
	21. Some of these products require special handling or special services. Some are large, heavy machinery. (Wahl, Trial Tr. vol. I, 56:22-57:4; 61:12-21, 80:14-81:9, 84:8-24; McConnell, Trial Tr. vol. II, 97:21-99:18, 118:8-24; McConnell, Trial Tr. vol...
	22. Atlas’s STG Division is capable of shipping steel bars and steel coils, which are general commodities. (McConnell, Trial Tr. vol. III, 33:13-14).22F  (Wahl, Trial Tr. vol. I, 88:16-89:1; 95:9-14; McConnell, Trial Tr. vol. III, 36:10-25, 41:23-42:6).
	23. In the normal course of business, Plaintiffs seek out opportunities to ship all kinds of freight, including general commodities. (McConnell, Trial Tr. vol. III, 33:13-20)
	24. If Atlas Van Lines itself cannot transport non-household goods for whatever reason (because all their assets are in use, for example), Atlas Van Lines brokers the shipment through Plaintiff Atlas Logistics. (Wahl, Trial Tr. vol. I, 56:22-57:4; McC...
	25. Atlas’s STG Division also offers, and markets its ability to provide, “white glove service.” (McConnell, Trial Tr. vol. II, 112:18-113:3). White glove service extends beyond basic shipment of goods and can include, for example, installation at the...
	26. Atlas Van Lines earns most of its revenue from transporting household goods. (Wahl, Trial Tr. vol. I, 29:8-13). In terms of quantity, however, Atlas Van Lines ships more general commodities – meaning, things other than household goods – than any o...
	27. Moreover, Atlas’s STG Division has a division called the Commercial Truckload Division (“Atlas’s CTD Division”). (Wahl, Trial Tr. vol. I, 33:10-14; Ex. I2). Atlas’s CTD Division is a “separate division of Atlas Van Lines, fully dedicated to truckl...
	28. Although Atlas’s CTD Division does not do so regularly, it can also ship household goods and does so during peak household moving seasons. (Wahl, Trial Tr. vol. I, 61:25-62:6).

	c. Plaintiff Atlas Logistics, Inc.
	29. Atlas Logistics, Inc. (“Plaintiff Atlas Logistics”) is an Indiana corporation with its principal place of business in Evansville, Indiana. (ECF No. 112, PageID 4049).
	30. Plaintiff Atlas Logistics was originally formed as Atlas Relocation Services, Inc. on December 11, 1995. (Ex. 31). Atlas Relocation Services, Inc. changed its name to AWG Logistics, Inc. on June 8, 2012. (Ex. 32). AWG Logistics, Inc. then changed ...
	31. Like Plaintiff Atlas Van Lines, Plaintiff Atlas Logistics provides Logistics Services and has brokerage authority to do so pursuant to the FMCSA. (Wahl, Trial Tr. vol. I, 44:25-45:13; Ex. F4).
	32. Plaintiff Atlas Logistics provides Logistics Services to the general public, to Plaintiffs’ network of agents, and to Plaintiffs’ subsidiary companies. (Wahl, Trial Tr. vol. I, 28:14-18).
	33. Like Atlas Van Lines, Plaintiff Atlas Logistics can ship, or arrange for the shipment of, any kind of commodity, including steel. (Wahl, Trial Tr. vol. I, 29:2-7, 53:20-23, 88:16-89:1).
	34. Plaintiff Atlas Logistics arranges shipments using Plaintiffs’ assets or third-party assets (either on a flatbed trailer or otherwise). (Wahl, Trial Tr. vol. I, 94:9-14; Wahl, Trial Tr. vol. VI, 132:12-22; McConnell, Trial Tr. vol. III, 41:23-42:6).
	35. In 2012, Plaintiff Atlas Logistics (then named AWG Logistics, Inc.) announced a new management structure for Plaintiffs’ Logistics companies. (Ex. H1). Starting in 2012, Plaintiffs brought AWG Logistics, Atlas’s STG Division, and Titan Global Dist...
	36. Plaintiffs prominently and extensively use the mark ATLAS and other marks that include the word ATLAS such as:
	37. Plaintiffs use these marks with and without designs to offer, advertise, and provide Transportation and Logistics Services.23F  (Wahl, Trial Tr. vol. I, 55:10-12; 58:19-21; 62:20-22; 69:3-5; 85:25-86:1; 87:7-9; Johnson, Trial Tr. vol. II, 42:9-11,...
	38. Plaintiffs also use ATLAS as part of the following logo. (Ex. U).
	39. The word ATLAS is much larger than LOGISTICS because Plaintiffs want to make sure people notice and focus on the ATLAS part of the mark. (Johnson, Trial Tr. vol. II, 47:24-48:13). (“Atlas is the key, that we want to make sure that everybody really...
	40. The ATLAS Brand is extraordinarily important to Plaintiffs. Plaintiffs offer all of their services, including Transportation and Logistics Services, under the ATLAS Brand. As Plaintiffs’ executives testified, Plaintiffs are known in the industry a...
	41. Since at least as early as 1948–over 70 years ago–and continuously since then, Atlas Van Lines has prominently and extensively used in commerce the ATLAS Brand to offer Transportation Services, including transportation of household and non-househo...
	42. Since at least as early as 1972–nearly 50 years ago–and continuously since then, Plaintiffs have used the ATLAS Brand to offer Logistics Services, both for household goods and commercial shipments. (Wahl, Trial Tr. vol. I, 50:24-51:1, 69:18-70:6, ...
	43. The ATLAS Brand includes ATLAS followed by one or more generic and/or descriptive terms, such as “van lines” (ATLAS VAN LINES), “specialized transportation group” (ATLAS SPECIALIZED TRANSPORTATION and ATLAS SPECIALIZED TRANSPORTATION GROUP) and “l...
	44. The addition of these generic and/or descriptive terms adds “very little” brand value and does not change the meaning or commercial impression of the mark. (Johnson, Trial Tr. vol. II, 42:18-43:5, 46:2-46:11; McConnell, Trial Tr. vol. II, 103:7-11).
	45. From a marketing perspective, ATLAS is the same as ATLAS VAN LINES, and ATLAS LOGISTICS, when used to offer Transportation and Logistics Services, and Plaintiffs use the marks interchangeably. (Johnson, Trial Tr. vol. II, 42:15-43:8, 45:24-45:11; ...
	46. Plaintiffs and others refer to Plaintiffs as just ATLAS. (Johnson, Trial Tr. vol. II, 43:6-8, 43:18-46:1). For example, on Plaintiffs’ website, Plaintiffs advertise:
	47. In fact, when the mark ATLAS is used within the transportation and logistics industry, it usually refers to Plaintiffs. (McConnell, Trial Tr. vol. III, 28:11-18).
	48. Plaintiffs are not the only ones to shorten their company names to a nickname that eliminates the generic and/or descriptive components. (Johnson, Trial Tr. vol. II, 43:10-17). Similar to how Plaintiffs nickname ATLAS refers to ATLAS VAN LINES and...
	49. Plaintiffs began using the generic term “logistics” after ATLAS in approximately 2007 and have used ATLAS LOGISTICS continuously since then. (Wahl, Trial Tr. vol. I, 70:7-25; Johnson, Trial Tr. vol. II, 47:4-14; McConnell, Trial Tr. vol. II, 144:4...
	50. From a marketing and advertising perspective, Plaintiffs consider ATLAS and ATLAS LOGISTICS to be the same mark. (Wahl, Trial Tr. vol. I, 70:21-71:3; Johnson, Trial Tr. vol. II, 46:2-6).
	51. After Plaintiffs began using ATLAS LOGISTICS in 2007, they continued to do so, despite corporate name changes in 2012 and 2015. (Wahl, Trial Tr. vol. I, 78:15-19; 102:20-103:8; Wahl, Trial Tr. vol. II, 11:8-19; McConnell, Trial Tr. vol. II, 128:7-...
	52. Since 2006, Plaintiffs, including their related companies that also use the ATLAS Brand, have earned $11 billion in revenue from providing Transportation and Logistics Services under the ATLAS Brand. (Banks, Trial Tr. vol. II, 27:6-18).
	53. Since 2006, Plaintiffs, including their related companies that also use the ATLAS Brand, have spent over $32 million, including $2 million in 2019 alone, on marketing and advertising the ATLAS Brand for Transportation and Logistics Services. (Bank...
	54. Plaintiffs use various marketing channels to promote the ATLAS Brand for Transportation and Logistics Services. For example, Plaintiffs and their agents display the ATLAS Brand on each of their roughly 3,300 over-the-road trailers. (Johnson, Trial...
	55. Plaintiffs prominently use the ATLAS Brand to promote their Transportation and Logistics Services on all brochures, magazines, press releases, pamphlets, and other printed marketing collateral.24F  (Johnson, Trial Tr. vol. II, 58:1-7, 61:18-25; Ex...
	56. Plaintiffs also prominently feature the ATLAS Brand on their websites, including www.atlasworldgroupinc.com, www.atlasvanlines.com, www.atlasterminal.com, www.atlasworldclasstravel.com, and www.atlaslogistics.com. (Johnson, Trial Tr. vol. II, 48:2...
	57. These websites include links to other websites owned and operated by Plaintiffs that also prominently use the ATLAS Brand to advertise Transportation and Logistics Services; for example, the Atlas Van Lines website links to www.atlasworldgroupinc....
	58. Plaintiffs launched the www.atlaslogistics.com website in October 2014, shortly after they acquired the domain name. (Wahl, Trial Tr. vol. I, 102:8-12; I1 at AWGI0000378). Even before the acquisition, however, Plaintiffs used the ATLAS LOGISTICS m...
	59. Customers can request a quote for Transportation and Logistics Services from the www.atlasvanlines.com website by clicking the GET A QUOTE or GET A MOVING QUOTE buttons on the homepage, and on www.atlaslogistics.com website by clicking GET A QUOTE...
	60. In 2019, the www.atlasvanlines.com website was visited nearly 6 million times and www.atlaslogistics.com was visited about 150,000 times. (Johnson, Trial Tr. vol. II, 53:7-13).
	61. Plaintiffs also pay for advertising featuring the ATLAS Brand for Transportation and Logistics Services, resulting in millions of commercial impressions on Plaintiffs’ websites and a large percentage of Plaintiffs’ business leads. (Johnson, Trial ...
	62. Plaintiffs advertise the ATLAS Brand on social media, including Facebook, LinkedIn, Twitter, Instagram, and Pinterest. (Johnson, Trial Tr. vol. II, 54:24-55:6). The ATLAS Brand is used every time a post is made. (Id. at 55:15-21).
	63. The Atlas Van Lines Facebook page has around four million total impressions. (Johnson, Trial Tr. vol. II, 56:15-17). The Atlas Logistics Facebook page has around 40,000 total impressions. (Johnson, Trial Tr. vol. II, 55:24-56:14).
	64. Atlas Van Lines also maintains a YouTube channel for informational videos about Plaintiffs, and to provide helpful hints, tips, and things of that nature for the consumer. (Johnson, Trial Tr. vol. II, 57:12-25). Since 2015, these videos have been ...
	65. Plaintiffs expand their reach of the ATLAS Brand by licensing the ATLAS Brand to their nationwide network of agents, who serve as representatives of the ATLAS Brand. Plaintiffs provide marketing support to these agents by providing website develop...
	66. Plaintiff Atlas Logistics also offers its Transportation and Logistics Services and advertises its ATLAS brand through salespeople. (Wahl, Trial Tr. vol. II, 15:24-16:5).
	67. Plaintiff Atlas Logistics also offers its Services on load boards. (McConnell, Trial Tr. vol. III, 36:21-25). A load board is a platform where carriers and shippers can post availability of a truck or a load that needs to be transported. (Bronson,...
	68. Finally, Plaintiffs advertise their Transportation and Logistics Services at tradeshows for both the transportation industry and the logistics industry. (Johnson, Trial Tr. vol. II, 76:11-77:7). Plaintiffs attend trade shows for both industries, a...
	69. Plaintiffs own the following trademark registrations (among others):
	70. Plaintiffs’ registrations for ATLAS, the flying A, and ATLAS THE AGENTS’ VAN LINE are incontestable pursuant to 15 U.S.C. § 1065 (ECF No. 112, PageID 4049-4050).
	71. Plaintiffs use the registration symbol (®) next to ATLAS, whether used alone or in combination with other terms, to signify to the marketplace that ATLAS is the important name – “that is our brand.” (Johnson, Trial Tr. vol. II, 68:16-20). For exam...
	72. Defendants do not challenge Plaintiffs’ ownership of the ATLAS mark alone. (ECF No. 112, PageID 4050)
	73. Defendants Eaton Steel Bar Company, Atlas Trucking Company, LLC, and Atlas Logistics, LLC (collectively, “Defendants”) are affiliated companies that provide Transportation and Logistics Services.
	74. Defendants are “expanding what [they] do.” (Bronson, Trial Tr. vol. VI, 40:5-8). For example, although Defendant may not have previously arranged for a certain type of shipment, it would do so “if somebody needed to and it [was] a money-making opp...

	a. Defendant Eaton Steel Bar Company
	75. Eaton Steel Bar Company (“Eaton Steel”) is a Michigan corporation with its principal place of business in Oak Park, Michigan.
	76. Eaton Steel, itself or through its subsidiaries, manufactures and distributes steel. (Goodman, Trial Tr. vol. V, 30:7-15).
	77. Eaton Steel promotes the transportation and logistics services offered by Atlas Trucking Company, Inc. and Atlas Logistics, LLC on its website, www.eatonsteel.com. For example, Eaton Steel’s homepage states: “Our Atlas Trucking and Logistics compa...

	b. Defendant Atlas Trucking Company, LLC
	78. Atlas Trucking Company, LLC (“Atlas Trucking”) is a Michigan limited liability company, with its principal place of business in Taylor, Michigan.
	79. Atlas Trucking has motor carrier brokerage authority pursuant to the FMCSA. (Ex. 27). (This is the same authority granted to Atlas Van Lines and Plaintiff Atlas Logistics.) (Wahl, Trial Tr. vol. I, 48:12-15).
	80. Atlas Trucking was originally created to ensure a reliable and timely delivery source for Eaton Steel’s products, namely, steel and metal. (Goodman, Trial Tr. vol. V, 34:17-35:15). Over time, however, Atlas Trucking came to ship goods other than s...
	81. Defendants will haul anything, nationwide, so long as Defendants’ insurance and authority permit and Defendants are “comfortable hauling it safely and securely.” (Bronson, Trial Tr. vol. VI, 40:11-15; Goodman, Trial Tr. vol. V, 45:20-22). For exam...
	● Furniture
	(Goodman, Trial Tr. vol. V, 62:19-24; Bronson, Trial Tr. vol. V, 94:15-16, 95:16-25, 96:4-97:1, 109:22-25; 129:13-17; Trial Tr. vol. VI, 49:24-25; Exs. 101, F6, G6, H6, and I6).
	82. The foregoing list is a “very small fraction” of commodities shipped by Defendants. (Bronson, Trial Tr. vol. VI, 17:10-12). In fact, Defendants ship “dozens of categories of commodities unrelated to steel that result in hundreds of shipments [for]...
	83. While Defendants typically ship these goods on flatbeds, many goods that Defendants ship on flatbeds can also be shipped in enclosed trailers. (Bronson, Trial Tr. vol. VI, 7:21-8:19).
	84. Defendants can also ship goods that have been preloaded into a Conex (also known as a “sea container” or an “intermodal container”) on a flatbed trailer. (Bronson, Trial Tr. vol. VI, 42:5-16).
	85. Atlas Trucking ships some of these goods on its “backhauls,” meaning the inbound route back to Metro Detroit from every outbound shipment. (Goodman, Trial Tr. vol. V, 62:19-24; Bronson, Trial Tr. vol. V, 97:20-23). Atlas Trucking and their drivers...
	86. The only factors Atlas Trucking considers in whether to accept a load are: whether the load fits the type of trailer attached to the tractor; whether insurance would cover transportation of the load; whether the goods can be safely shipped in the ...
	87. If Atlas Trucking itself cannot accept a load, however, it will not reject the shipment. Instead, Atlas Trucking will try to broker the load through Defendant Atlas Logistics. (Bronson, Trial Tr. vol. VI, 43:19-21, 44:15-24; Bronson, Trial Tr. vol...
	88. Atlas Trucking owns three dry vans, and approximately 79 flatbeds. (Bronson, Trial Tr. vol. V, 65:16-21; Exs. 101, V4). Approximately 42 of the 79 flatbeds have Conestoga covers. (Bronson, Trial Tr. vol. V, 79:6-80:12; Exhs. T4, U4).
	89. When a Conestoga cover is deployed over a flatbed, it is not possible to see what is on the flatbed. (Bronson, Trial Tr. vol. VI, 9:9-13). Therefore, it would not be possible to determine, from an exterior visual examination, whether a trailer wit...
	90. Atlas Trucking ships goods throughout the United States, as well as to and from Canada. See www.atlastrucking.com/employment/owner-operator (“Atlas Trucking delivers “shipments promptly and safely to locations across the continental United States ...
	91. Atlas Trucking offers, and advertises their ability to provide, white glove service, meaning providing services for commodities that need to be “delicately handled”. (Bronson, Trial Tr. vol. VI, 39:18-40).

	c. Defendant Atlas Logistics, LLC
	92. Atlas Logistics, LLC (“Defendant Atlas Logistics”) is a Michigan limited liability company, with its principal place of business in Taylor, Michigan. (ECF No. 27, PageID 226).
	93. Defendant Atlas Logistics was formed in 2003 as an “adjunct” to Atlas Trucking. (Goodman, Trial Tr. vol. V, 59:17-23; Gunsberg, Trial Tr. vol. VI, 75:15-17). Specifically, Defendant Atlas Logistics was formed, and operates today, to find carriers ...
	94. Defendant Atlas Logistics received its FMCSA motor carrier brokerage authority on January 26, 2005. (Ex. G4). This is the same authority granted to Plaintiffs Atlas Van Lines and Atlas Logistics. (Wahl, Trial Tr. vol. I, 48:12-15; Exs. 26 and F4).
	95. Defendants have employees in common; for example, Mr. Jeffery Bronson serves as the Senior Director of Transportation for both Atlas Trucking and Defendant Atlas Logistics. (Bronson, Trial Tr. vol. V, 64:3-12).
	96. In addition, Defendants’ employees sit on the same floor “within shouting distance” of one another. (Bronson, Trial Tr. vol. V, 112:14-23).
	97. Atlas Trucking and Defendant Atlas Logistics’s customers include Echo Global Logistics, Inc., Coyote Logistics, Land Star, CH Robinson Worldwide Inc., Tata Steel, and Penske. (Exhs. I6, 71).28F  Defendants evidence focused on their “top 25” custom...
	98. Plaintiffs and Defendants have over 50 customers in common, including some listed on Defendants’ top 25 list. (Wahl, Trial Tr. vol. VI, 126:23-128:2).
	99. Defendants use the following marks, all of which include the word ATLAS:
	100. Defendants use these marks (collectively referred to as “Defendants’ Marks”) to offer Transportation and Logistics Services. (Ex. K6).
	101. Defendants added the term “trucking” to ATLAS because Atlas Trucking is “in the trucking industry, or the trucking business.” (Goodman, Trial Tr. vol. V, 41:12-15).
	102. Defendants named their logistics company and chose the brand ATLAS LOGISTICS because “it seemed like a natural name” and “Atlas Logistics was an add-on to Atlas Trucking.” (Goodman, Trial Tr. vol. V, 47:6-8, 55:9-14).
	103. At the time Defendants decided to brand their company ATLAS LOGISTICS, Defendants were aware of Atlas Van Lines. (Goodman, Trial Tr. vol. V, 56:19-23).
	104. Defendants believe that ATLAS is the “most important” part of ATLAS TRUCKING and ATLAS LOGISTICS. (Bronson, Trial Tr. vol. VI, 39:5-13).
	105. In fact, Atlas Trucking and Defendant Atlas Logistics are often referred to as simply “ATLAS.” (Goodman, Trial Tr. vol. V, 58:3-8; Bronson, Trial Tr. vol. V, 122:25-123:3, 123:11-17; 154:15-17). For example, Defendants’ website states that:
	106. Defendants use ATLAS in the following design mark in offering Transportation and Logistics Services:
	(Ex. K6).
	107. When people orally refer to Atlas Trucking or Defendant Atlas Logistics, however, they do not refer to the logo. (Goodman, Trial Tr. vol. V, 57:23-58:4; Bronson, Trial Tr. vol. V, 154:15-17).
	108. Defendants offer their Transportation and Logistics services through salespeople. (Bronson, Trial Tr. vol. V, 92:19-93:20, 121:22-122:3; Bronson, Trial Tr. vol. VI, 36:7-15).
	109. Defendants also offer their Transportation and Logistics Services on load boards, where they display the ATLAS TRUCKING word mark. When doing so, Defendants do not restrict the goods they will accept; Defendants merely look for customers who have...
	110. Defendants also use ATLAS to promote Transportation and Logistics Services on marketing handouts. (Bronson, Trial Tr. vol. V, 122:6-9, 22-24).
	111. Defendants maintain a website, www.atlastrucking.com to advertise and promote their Transportation and Logistics Services. (Bronson, Trial Tr. vol. VI, 35:25-36:3; Exs. K6, L6, 101). Customers can request a quote by clicking the REQUEST A QUOTE b...
	112. Defendants solicit shipments of any goods, without limiting their advertising about what they will ship “in any way, shape, or form.” (Bronson, Trial Tr. vol. VI, 23:1-5). Indeed, Defendants’ website states, “No matter what you’re shipping, trust...
	113. In addition, Defendants’ website states, “At Atlas Trucking Company, we haul it all, and we depend on our team of well qualified company drivers and owner operators to deliver freight shipments promptly and safely to locations across the continen...
	114. At one time, Defendants’ website advertised that “[f]rom coast to coast, from soft drinks to steel … we haul it all.” (Ex. F3).
	115. Defendants are “broadcasting a broad net to get the phone to ring.” Because even if “[Defendants] don’t haul it on the Atlas Trucking side,” Defendants “could move it on the Atlas Logistics side with partner carriers.” (Bronson, Trial Tr. vol. VI...
	116. Defendants’ website does not have any language (for example, a disclaimer) saying that Defendants haul only on flatbeds, or subject to DOT authority, or subject to insurance restrictions, because Defendants “don’t want to put any negatives on [th...
	117. The ATLAS mark is prominently displayed on Defendants’ trailers (including dry vans). (McConnell, Trial Tr. vol. III, 67:6-20, 68:4-69:1, 69:24-70:8; Ex. X4, V4, Y4).
	118. Defendants advertise the ATLAS mark on social media, including Facebook, Twitter, Instagram, and LinkedIn. (Bronson, Trial Tr. vol. VI, 36:16-20).
	119. Defendants contend they first used ATLAS LOGISTICS on September 16, 2005, on an invoice that includes the following ATLAS LOGISTICS and Design Logo, and then again on September 23, 2005, on another invoice that includes the same Logo. (Exs. H4, I...
	120. Defendants stipulated that, “[a]t the time Defendants first used ‘Atlas Logistics’ they had not conducted any investigation to determine whether ‘Atlas Logistics’ was available as a trademark.” (ECF No. 112, PageID 4049).
	121. Moreover, in interrogatory answers dated October 18, 2017, Defendants stated that they did not conduct any investigation or perform any trademark search before they began using ATLAS or ATLAS LOGISTICS to determine whether ATLAS or ATLAS LOGISTIC...
	122. Defendants co-founder Mark Goodman nevertheless testified that “we felt okay to use the name” in 2003 because they had retained a tax attorney to search the LARA database, and found that “there was no Atlas Logistics” in the database. (Goodman, T...
	123. In January 2012, Defendants searched for the word ATLAS on the records of the U.S. Patent & Trademark Office using its Trademark Electronic Search System (“TESS”) search engine. TESS “allows you to search the USPTO’s database of registered tradem...
	124. Defendants searched the TESS database again in August 2019. They searched for all applications or registrations, whether live or dead, for marks that include ATLAS. The search retrieved 2,130 applications and registrations, including, for example...
	125. Defendants filtered the list to remove applications, leaving 1,258 registrations. But that list still included dead registrations. (Gunsberg, Trial Tr. vol. VI, 61:1-19; Ex. 86).
	126. None of Defendants’ TESS searches were limited to the transportation area; “they’re ‘Atlas’ for anything.’” (Gunsberg, Trial Tr. vol. VI, 62:15-63:4).
	127. Defendants also searched SAFER, which is the Department of Transportation’s “Safety and Fitness Electronic Records (SAFER) System [that] offers company safety data and related services to industry and the public over the Internet.” (https://safer...
	128. Defendants did not introduce evidence on when they searched SAFER but the results identified 600 companies as “Atlas something.” (Gunsberg, Trial Tr. vol. VI, 63:24-64:13).
	129. Defendants ran a search on SAFER at trial, on January 29, 2020. They searched for the word ATLAS and came up with 500 “companies that have authority to transport. … Some of them are dead, some of them are discontinued.” (Gunsberg, Trial Tr. vol. ...
	130. The searches that Defendants ran in 2012 and 2019 “[gave Defendants] comfort in [their] position of non-infringement of the Atlas trademark” because “the claim that [Plaintiffs] had a strong mark in the transportation field seemed to be contradic...
	131. Defendants have not filed any federal or state trademark applications to register any mark that includes ATLAS and do not own any federal trademark registrations or pending federal trademark applications for any mark that includes ATLAS. (ECF No....
	132. In 2016, a truck driver contacted Plaintiffs’ recruiting team about potential employment. Plaintiffs’ recruiting team instructed the driver to complete an online application. When Plaintiffs did not hear back from the driver, the recruiting team ...
	133. Defendants monitored their calls for instances of confusion for one year, from August 2017 to August 2018. (Bronson, Trial Tr. vol. V, 113:6-15, 114:4-11). Despite knowing this lawsuit was pending, Atlas Trucking stopped monitoring its calls for ...
	134. During the time Defendants were monitoring their calls, four people called Defendant Atlas Trucking looking for Plaintiff Atlas Van Lines: two people were looking for household moving services; one person was a police officer who thought that a t...
	135. Plaintiffs’ counsel commissioned Ms. Krista Holt, a Managing Director at Econ One Research, Inc., a national research and consulting firm. Ms. Holt has provided consulting services, including surveys and expert testimony, for over 15 years in mor...
	136. Ms. Holt ran an online survey on the confusion, if any, resulting from Plaintiffs’ use of ATLAS within ATLAS LOGISTICS and Defendants’ use of ATLAS within ATLAS TRUCKING AND LOGISTICS. (Holt, Trial Tr. vol. III, 117:6-15, 130:5-20, 89:7-8, 90:23-...
	137. Ms. Holt targeted past or prospective customers of freight transportation or for-hire trucking services who have either hired, or expect to hire, a business or organization to provide freight transportation or for-hire trucking services. (Holt, T...
	138. Qualified survey respondents were divided into a test cell (120 respondents) and a control cell (110 respondents). The respondents in the test cell were shown the results page of an Internet search using “atlas logistics” as the search term. The ...
	139. The respondents in the control cell were shown a search results page nearly identical to what the respondents in the test cell saw, except that the listing for “Atlas Trucking & Logistics” was replaced with a listing for “Arcade Trucking & Logist...
	140. By subtracting the 2 percent “noise” figure in the control cell from the 21 percent figure in the test cell, Ms. Holt arrives at a 19 percent net confusion rate and concludes that “past and prospective consumers of Atlas Trucking & Logistics are ...
	141. The use by both parties of the mark ATLAS LOGISTICS is likely to cause confusion as to the source or affiliation of the parties’ respective services. (ECF No. 112, PageID 4047).


	CONCLUSIONS OF LAW
	142. Plaintiffs have brought trademark infringement claims against Defendants, under 15 U.S.C. §§ 1114(1) and 1125(a), for their use of ATLAS. Defendants have counterclaimed, under 15 U.S.C. § 1125(a), against Plaintiffs’ use of ATLAS LOGISTICS.
	143. Plaintiffs can prevail on their claims, and can defeat Defendants’ counterclaims, if they establish that Defendants’ use of ATLAS, including ATLAS LOGISTICS, creates a “likelihood of confusion” in light of Plaintiffs’ ATLAS marks.
	144. If the Court does not find a likelihood of confusion, however, Plaintiffs can still defeat Defendants’ counterclaims, and enjoin Defendants’ use of ATLAS LOGISTICS, if Plaintiffs prove that they have priority of use in ATLAS LOGISTICS. Plaintiffs...
	145. Plaintiffs allege that Defendants’ use of each of the marks shown below infringes Plaintiffs’ rights in ATLAS under 15 U.S.C. §§ 1114(1) and 1125(a):
	146. To succeed on their Lanham Act claim, whether under 15 U.S.C. §§ 1114(1) or 1125(a), Plaintiffs must show: (a) ATLAS is a valid trademark; (b) that Plaintiffs used ATLAS before Defendants did so; and (c) a likelihood of confusion resulting from D...
	a. ATLAS is a Valid Trademark
	147. “Marks fall on a ‘spectrum’ that ranges, in order of increasing strength, from (1) generic or common descriptive and (2) merely descriptive to (3) suggestive and (4) arbitrary or fanciful.” Grubbs v. Sheakley Group, Inc., 807 F.3d 785, 795 (6th C...
	148. Suggestive marks are inherently distinctive and therefore valid. Burke v. Cumulus Media, Inc., No. 16-CV-11220, 2016 WL 3855181, at *15 (E.D. Mich. July 15, 2016). On a summary judgment record, this Court found that ATLAS is a suggestive mark. AW...
	149. The additional evidence that Plaintiffs adduced at trial confirms the Court’s earlier conclusion that ATLAS is a suggestive mark.
	150. A “suggestive” mark “suggests rather than describes an ingredient or characteristic of the goods and requires the observer or listener to use imagination and perception to determine the nature of the goods.” Champions Golf Club, 78 F.3d at 1117. ...
	151. Trademark rights are tied to the goods or services on which the trademarks are used, so a mark can be strong when used with certain goods or services, but weak when that same mark is used with other goods or services. For example:
	152. Here, the term “atlas” has a recognized meaning, and that meaning is related to Plaintiffs’ Services. To almost everyone, “atlas” refers to a book of maps or charts. (Holt, Trial Tr. vol. IV, 20:5-8).  Navigational tools, such as an atlas, are ce...
	153. In addition, the U.S. Patent & Trademark Office issued Reg. No. 3,718,117 for ATLAS. (FF 69). The Registration is incontestable pursuant to 15 U.S.C. § 1065. (ECF No. 112, PageID 4049-4050). Incontestability constitutes “conclusive evidence of th...
	154. Thus, Plaintiffs’ Marks are valid and protectible.

	b. Plaintiffs Used ATLAS Before Defendants Used ATLAS
	155. Defendants stipulated that Plaintiffs used ATLAS before Defendants used the mark ATLAS LOGISTICS. (ECF No. 112, PageID 4049). And evidence adduced at trial clearly shows that Plaintiffs used ATLAS for Transportation and Logistics Services before ...

	c. Defendants’ Use of ATLAS Creates a “Likelihood of Confusion”
	156. In assessing the likelihood of confusion, the Court considers: (1) the strength of the plaintiff’s mark; (2) the relatedness of the parties’ services; (3) the similarity of the parties’ marks; (4) evidence of actual confusion; (5) the parties’ ma...
	157. Plaintiffs need not establish that all, or even most, of the Frisch factors are in their favor to prevail. Wynn Oil Co. v. Thomas, 839 F.2d 1183, 1186 (6th Cir. 1988). The factors do not imply “mathematical precision” or a particular balancing fo...
	158. In making a “weighted evaluation of the pertinent facts in arriving at the legal conclusion of confusion,” Frisch’s Rest., Inc. v. Shoney’s Inc., 759 F.2d 1261, 1264 (6th Cir. 1985), the most important factors are the similarity of the parties’ m...
	159. “The ultimate question remains whether relevant consumers are likely to believe that the products or services offered by the parties are affiliated in some way.” Homeowners Grp., 931 F.2d at 1107;. see also 15 U.S.C. §§ 1114(1) and 1125(a) (prosc...
	160. “The stronger the mark, the more likely it is that encroachment on it will produce confusion.” Champions Golf Club, 78 F.3d at 1117.
	161. A mark’s strength includes two separate components: “(1) ‘conceptual strength,’ or ‘placement of the mark on the spectrum of marks,’ which encapsulates the question of inherent distinctiveness; and (2) ‘commercial strength’ or ‘the marketplace re...
	162. ATLAS is Conceptually Strong. As discussed earlier, ATLAS is suggestive when used for Transportation and Logistics Services and is therefore a relatively strong mark.
	163. The USPTO’s registration of ATLAS further supports the Court’s conclusion on the conceptual strength of the mark. Wynn Oil, 839 F.2d at 1190 (“[i]n light of the suggestive characteristics of the mark, and the United States Patent and Trademark Of...
	164. ATLAS is Commercially Strong. A mark is commercially strong if it is “unique, [if] it has received intensive advertisement, or both.” Daddy’s Junky Music, 109 F.3d at 280. See also Maker’s Mark, 679 F.3d at 419 (discussing plaintiff’s advertising...
	165. As discussed above, Plaintiffs’ marks are unique because they are suggestive for Transportation and Logistics Services. (CL  150-152)
	166. Plaintiffs have also intensively advertised the ATLAS Brand by, for example: spending tens of millions of dollars in nationwide advertising, spanning traditional print and extending to social media and online, resulting in billions of dollars in ...
	167. The uniqueness and intensive advertisement of the ATLAS Brand establishes its commercial strength.
	168. Defendants argue that ATLAS is commercially weak because many third parties use ATLAS. To establish this argument, Defendants must present evidence that third parties (1) do, in fact, use ATLAS (2) for Transportation and/or Logistics Services. Se...
	169. The only evidence Defendants presented to support their argument–searches Defendants ran in 2012, 2019, and at trial – does not establish that any individual or company is using, or ever used, ATLAS. Nor does the evidence offer any information on...
	170. Moreover, the TESS searches included dead trademark applications and registrations, and included many marks that bear no similarity to the parties’ marks; for example: CAPTAIN ATLAS AND THE GLOBE RIDERS; CABLE & STATION COVERAGE ATLAS; and CHRYSL...
	171. Similarly, the SAFER searches identified only marks that consisted of “Atlas something” and showed only “companies that have authority to transport” goods. Defendants presented no evidence on whether any of the companies, in fact, transports or e...
	172. Defendants’ general and undeveloped evidence is therefore not probative of the commercial strength (or lack thereof) of ATLAS. This is particularly evident when measured against, for example, the defendant’s more specific–but still insufficient—e...
	173. Similarly, in Daddy’s Junky Music, the Sixth Circuit held that the District Court erred in reducing the commercial strength of the plaintiff’s marks when it relied on trademark registrations and applications owned by third parties that included t...
	174. Defendants must also show that the third parties who actually use ATLAS do so in the transportation and logistics industry. Defendants presented no evidence that any third party uses, or ever used, ATLAS to offer Transportation or Logistics Servi...
	175. Defendants’ evidence attacking the commercial strength of ATLAS therefore fails in two respects, each of which is individually fatal. Defendants presented no evidence (1) that any the third party actually uses ATLAS, or that (2) any third party m...
	176. The first Frisch factor–the strength of ATLAS–weighs in favor of finding a likelihood of confusion.
	177. Services are related to one another if they are “are marketed and consumed such that buyers are likely to believe that the services, similarly marked, come from the same source, or are somehow connected with or sponsored by a common company.” Dad...
	178. The parties offer the same Transportation Services. Plaintiffs transport many of the same goods that Defendants transport; and Defendants transport many of the goods that Plaintiffs transport. (FF  20 and  81). The parties do so either themselv...
	179. Even if Defendants transported only steel bars, coils and rods, however, it would not matter. The parties’ Transportation Services are similar enough to support a likelihood of confusion under the Lanham Act. Goods or services need not be competi...
	180. The Court also evaluates the relatedness of the parties’ Transportation Services in light of the similarity between the parties’ marks (discussed below). Daddy’s Junky Music, 109 F.3d at 282. Because the parties’ marks are either literally or leg...
	181. Moreover, even if the parties offered different Transportation Services, Defendants’ Logistics Services are identical and/or highly related to Plaintiffs’ Transportation and Logistics Services.
	182. In Ryder System, Inc. v. Storage & Moving Services, Inc., No. 13-61466-CIV, 2013 WL 3873231 (S.D. Fla. July 25, 2013), the plaintiff offered “commercial truck leasing, rental and maintenance, and supply chain logistics” and the defendant transpor...
	183. Similarly, the Trademark Trial and Appeal Board (“TTAB”) of the U.S. Patent & Trademark Office (“USPTO”) has refused to register similar marks that are used to offer both transportation and logistics services.31F  For example, the TTAB refused to...
	184. In another case, In re Cardinal Logistics Mgmt., 2017 WL 665728 (TTAB Feb. 8, 2017), the TTAB refused to register a mark for “transportation logistics services” where a similar mark had already been registered for “railroad transportation service...
	185. Moreover, Defendants’ Senior Director of Transportation, Mr. Bronson, testified that “transportation and logistics are the same.” (FF 2; Bronson, Trial Tr. vol. V, 130:14-17). Further, Ms. Johnson, Plaintiffs’ Vice President of Corporate Marketin...
	186. Moreover, Plaintiffs’ Vice President of Strategic Planning testified that “pretty much every moving company does logistics.” (McConnell, Trial Tr. vol. II, 137:21-22). Indeed, Plaintiffs provide both Transportation and Logistics Services, as do o...
	187. The closer relationship between Logistics and Transportation Services explains why Defendant Atlas Logistics was created: to be an “adjunct” to Atlas Trucking. Defendants also provide both Transportation Services and Logistics Services to some of...
	188. Mr. Bronson also testified that if Defendant Atlas Trucking cannot itself accept a load, it will try to broker the load through Defendant Atlas Logistics. In addition, Defendants offer their Transportation and Logistics Services through the same ...
	189. As further noted on Defendants’ website homepage, Defendants are “[t]he right logistics trucking company” for customers. (FF 111) (emphasis added). Defendants place the two terms next to one another because of their close relationship and so cust...
	190. Defendants’ attempt to slice their Transportation Services finely, to occupy only the narrowest possible place in the marketplace (while simultaneously marketing themselves as broadly as possible), is unpersuasive. Plaintiffs’ Transportation and ...
	191. Further, Defendants have admitted a likelihood of confusion between the Parties’ simultaneous use of ATLAS LOGISTICS for Logistics Services. The parties’ Logistics Services must necessarily be related enough to support a likelihood of confusion. ...
	192. The second Frisch factor weighs in favor of finding a likelihood of confusion.
	193. The dominant part of each of Plaintiffs’ marks at issue is ATLAS:
	194. Each of Defendants’ marks at issue likewise includes ATLAS as the dominant factor:
	195. Each party uses the identical mark ATLAS.
	196. The words added to Defendants’ other marks do not reduce the likelihood of confusion because they are all generic. In CFE Racing, the Sixth Circuit faced a similar situation. The plaintiff used BMF for cylinder heads, and the defendants used BMF ...
	197. The Court rejects Defendants’ argument that a finding in Plaintiffs’ favor on this factor requires a violation of the anti-dissection rule. The Court has examined the parties’ marks in their entireties, without ignoring or dissecting the marks. N...
	198. In In re Nat’l Data Corp., 753 F.2d 1056 (Fed. Cir. 1985), the Court of Appeals for the Federal Circuit affirmed a decision of the TTAB not to register THE CASH MANAGEMENT EXCHANGE in view of an existing registration for CASH MANAGEMENT ACCOUNT. ...
	199. Earlier in this case, the Court found that:
	200. The evidence presented at trial confirms the Court’s earlier finding. The third Frisch factor therefore weighs in favor of finding a likelihood of confusion.
	201. “Courts have consistently held that ‘evidence of actual confusion is undoubtedly the best evidence of a likelihood of future confusion.’” Champions Golf Club, Inc. v. The Champions Golf Club, Inc., 78 F.3d 1111, 1119 (6th Cir. 1996) (quoting Wynn...
	202. Plaintiffs introduced evidence of five people experiencing actual confusion from Defendants’ use of ATLAS: a truck driver who submitted an employment application to Defendant Atlas Trucking when he had intended to submit it to Plaintiffs; two peo...
	203. Even if the Court were to discount the weight of the actual confusion of the non-purchasing individuals, Plaintiffs’ evidence still supports a finding of actual consumer confusion – which is the best evidence of a likelihood of confusion. See Dad...
	204. Plaintiffs’ survey showing a 19% confusion rate further supports Plaintiffs’ claim, as circumstantial evidence of a likelihood of confusion. See J. Thomas McCarthy, 3 McCarthy on Trademarks and Unfair Competition § 32:184 (5th ed. 2020); RJR Food...
	205. The fourth Frisch factor therefore weighs in favor of finding a likelihood of confusion.
	206. This factor considers “how and to whom the respective goods or services of the parties are sold.” Leelanau Wine Cellars, Ltd. v. Black & Red, Inc., 502 F.3d 504, 519 (6th Cir. 2007) (quoting Gen. Motors Corp. v. Keystone Auto. Indus., Inc., 453 F...
	207. This Court previously found that both parties use their websites as marketing tools. Evidence at trial confirmed that finding. (Exhs. K6 and S2). Although Defendants would not characterize websites as advertising—choosing instead to describe them...
	208. Evidence at trial further established that both parties use other identical marketing channels to promote their companies and offer their services, including social media (for example, Facebook Twitter, Instagram, and LinkedIn), load boards, and ...
	209. The fifth Frisch factor therefore weighs in favor of finding a likelihood of confusion.
	210. Neither Plaintiffs nor Defendants provided any evidence at trial on the degree of care Defendants’ customers exercised when choosing or using Defendants’ Transportation Services.34F
	211. Even if they had done so, it would not reduce the likelihood of confusion because both parties use the same mark: ATLAS.
	212. The sixth Frisch factor is neutral.
	213. Defendants need not have intended to infringe, or to trade on the good will of, Plaintiffs’ ATLAS mark to be liable under the Lanham Act. See Wynn Oil, 839 F.2d at 1189 (“intentional copying is not a requirement under the Lanham Act”) (quoting Lo...
	214. However, “the presence of intent can constitute strong evidence of confusion.” Daddy’s Junky Music, 109 F.3d at 287 (emphasis in original).35F  The Plaintiffs need not present direct evidence of intentional copying to prove intent. “Rather, the u...
	215. Decades before Defendants began to use the relevant marks, Plaintiffs had extensively used and advertised ATLAS for Transportation Services. (FF 52 and 53). That creates a presumption that Defendants knew of Plaintiffs’ ATLAS mark. See Daddy’s Ju...
	216. The Court need not, however, rely on this presumption. Defendants admitted that they knew of Plaintiffs’ use of ATLAS before Defendants began using ATLAS. (FF  103). The companies’ Vice President of Strategic Planning and General Counsel also te...
	217. Defendants stipulated in the Joint Final Pretrial Order that: “At the time Defendants first used ‘Atlas Logistics,’ they had not conducted any investigation to determine whether ‘Atlas Logistics’ was available as a trademark.” The Defendants’ sti...
	218. Defendants’ interrogatory answers similarly establish that Defendants did not conduct any investigation or perform any trademark search to determine whether ATLAS or ATLAS LOGISTICS was available to use as a trademark before they began using ATLA...
	219. Nevertheless, Mr. Mark Goodman, one of Defendants’ founders, testified that in 2003, they had a tax attorney “look through the LARA database, like, to see if the name’s being used. … [T]here was no Atlas Logistics. So, we felt okay to use the nam...
	220. Even if the Court were to consider Mr. Goodman’s testimony, it would not improve Defendants’ position. The information on the LARA database is extremely limited. For example, it covers only business entities that are formed in Michigan. (Goodman,...
	221. The facts presented at trial constitute circumstantial evidence of Defendant’s adverse intent, in the form of Defendants’ use of ATLAS with knowledge of Plaintiffs’ prior use of ATLAS and Defendants’ failure to exercise diligence before using ATLAS.
	222. The seventh Frisch factor therefore weighs in favor of finding a likelihood of confusion.
	223. The parties offer identical, or at least overlapping, Transportation and Logistics Services. Accordingly, this factor is not relevant to the Court’s analysis.
	224. If, however, the parties’ services were not so related to one another, then this factor would weigh in Plaintiffs’ favor if there is a strong possibility that either party will expand its business: to compete with the other; to be marketed to the...
	225. The evidence at trial showed that both parties are expanding their services. Plaintiffs continually grow and expand all facets of their business by, for example, recruiting new agents to serve different types of services and locations, and contin...
	226. Similarly, Defendants are “expanding what [they] do.” (Bronson, Trial Tr. vol. VI, 40:5-8). For example, although Defendants may not have previously arranged for a certain type of shipment, it would do so “if somebody needed to and it were a mone...
	227. Evidence of the parties’ plans to expand further increases the likelihood of confusion.
	228. The eighth Frisch factor therefore favors a finding of a likelihood of confusion.
	229. Plaintiffs also allege that if, and only if, the Court finds that Defendants’ use of ATLAS LOGISTICS does not violate Plaintiffs’ rights in ATLAS under Frisch, Defendants’ use of ATLAS LOGISTICS still infringes Plaintiffs’ rights in ATLAS LOGISTI...
	230. The parties’ assertion of these mirror-image claims produced a pre-trial stipulation that the parties’ simultaneous use of ATLAS LOGISTICS creates a likelihood of confusion. (FF 141). The only disputed question is whether Plaintiffs or Defendants...
	231. Defendants rely on an invoice dated September 16, 2005, as their first use of ATLAS LOGISTICS. (FF 119). The Court finds that the invoice does not use ATLAS LOGISTICS as a trademark, and therefore does not give Defendants rights in ATLAS LOGISTIC...
	232. Trademark rights are based on the common law and begin upon use of the mark.
	233.  One of the bedrock principles of trademark law is that trademark or “service mark ownership is not acquired by federal or state registration. Rather, ownership rights flow only from prior appropriation and actual use in the market.” Allard Enter...
	234. The first use of a word need not be extensive or result in deep market penetration or widespread recognition to create trademark rights. Allard, 146 F.3d at 358. However, “there has to be an ‘open’ use [of the mark], that is to say, a use has to ...
	235. Defendants’ invoice does not constitute open or public use of ATLAS LOGISTICS. See Kelly Servs., 124 F. Supp. 3d at 777. It is, instead, a private communication between two companies. See S Indus., Inc. v. Diamond Multimedia Sys., Inc., 991 F. Su...
	236. This contrasts with Allard where the Sixth Circuit found sufficient public use where the party claiming prior rights offered its services to potential customers through “numerous solicitations bearing the mark.” Kelly Servs., 124 F. Supp. 3d at 777.
	237. Moreover, the invoice does not show that Defendants provided Logistics Services to the recipient. The invoice shows only the rendition of Transportation Services. The words “Conversion Item” are under the “Shipped:” heading. A conversion item ref...
	238. In addition, the Defendants’ only witness who testified about the invoice did not testify, even on direct examination, that Defendants issued the invoice as compensation rendering Logistics Services, which it must do to establish priority for Log...
	239. To the extent Defendants contend that the formation of Defendant Atlas Logistics LLC in 2003 gave them trademark rights in ATLAS LOGISTICS beginning in 2003, the law expressly holds otherwise. See George Washington Mint, Inc. v. Washington Mint, ...
	240. Unable to establish that they used ATLAS LOGISTICS for Logistics Services before 2007 (Plaintiffs’ priority date), Defendants advance three arguments to attack Plaintiffs’ priority date.
	241. First, Defendants argue that Plaintiffs could not acquire trademark rights in ATLAS LOGISTICS before the company Plaintiff Atlas Logistics, Inc. came into existence, which Defendants inaccurately contend was on January 9, 2015. Plaintiff Atlas Lo...
	242. Defendants then argue that Plaintiffs did not begin to accrue rights in ATLAS LOGISTICS until 2013, when Plaintiffs reorganized their operations to gain organizational efficiencies. Plaintiffs Atlas Logistics’s President and COO testified that th...
	243. Defendants’ last point out that Plaintiffs did not acquire the domain name www.atlaslogistics.com until 2013. Their acquisition of the domain name followed by their running of the website added to their use of ATLAS LOGISTICS. It could not elimin...
	244. Plaintiffs also allege that even if Defendants used ATLAS LOGISTICS as a trademark before Plaintiffs did, Plaintiffs have superior rights under the doctrine of “tacking.” In this alternative theory, Plaintiffs contend that ATLAS LOGISTICS creates...
	245. Even if Defendants used ATLAS LOGISTICS before Plaintiffs did, Plaintiffs would still have priority. Under the legal doctrine of “tacking,” Plaintiffs’ rights in ATLAS LOGISTICS for Logistics Services related back to 1970, when Plaintiffs began u...
	246. Tacking allows trademark owners to modify their marks without losing priority. Hana Fin, Inc. v. Hana Bank, 135 S. Ct. 907, 909 (2015). Tacking “clothe[s] a new mark with the priority position of an older mark.” Id. Tacking is allowed when the “o...
	247. Two marks are legal equivalents when they “create the same, continuing commercial impression” such that consumers would consider the two marks the same. Hana Fin., 135 S. Ct. at 909. As the factfinder in this case, the Court can determine whether...
	248. Plaintiffs first used ATLAS for Logistics Services in 1970. Plaintiffs added LOGISTICS to ATLAS in 2007 and continued to offer Logistics Services under both the original and revised marks. ATLAS and ATLAS LOGISTICS create the same commercial impr...
	249. The legal equivalency of Plaintiffs’ marks matches the marks at issue in D&J Master Clean. There, the plaintiff had used MASTER CLEAN since 1989 for carpet cleaning and commercial janitorial services. D&J Master Clean, 181 F. Supp. 2d at 823. The...
	250. The Court denied the motion because under tacking, defendant’s use of ServiceMASTER Clean was no different from its use of ServiceMASTER, which pre-dated plaintiff’s first use of MASTER CLEAN by at least 35 years.
	251. Likewise, in Am. Sec. Bank v. Am. Sec. & Tr. Co., 571 F.2d 564, 565, (C.C.P.A. 1978), the (nominal) defendant had been using AMERICAN SECURITY for banking services since 1900. In 1935, the plaintiff began using AMERICAN SECURITY BANK for banking ...
	252. ATLAS LOGISTICS and ATLAS differ only in the most meaningless way: the addition of the generic word “logistics,” which adds nothing to the origin-indicating significance of ATLAS. Plaintiffs added the word only to keep up with the market, which b...
	253. ATLAS LOGISTICS and ATLAS are legal equivalents, just as ServiceMASTER Clean and ServiceMASTER were found to be legal equivalents, and just as AMERICAN SECURITY BANK and AMERICAN SECURITY were found to be legal equivalents. Am. Sec. Bank, 571 F.2...
	254. Because the commercial impression of ATLAS and ATLAS LOGISTICS is the same, Plaintiffs can tack their use of ATLAS LOGISTICS onto their prior use of ATLAS, which gives them priority over Defendants. And because of Defendants’ admission of a likel...
	255. Defendants’ counsel suggested during closing argument that the USPTO had previously rejected a similar tacking argument Plaintiff AWGI made when it applied to register ATLAS LOGISTICS but was initially rejected because another company had already...
	256. The USPTO Examining Attorney, however, did not reject Plaintiff’s argument on its merits. Instead, she said only the argument is “not relevant” because she “has no authority to review or to decide on matters that constitute a collateral attack on...
	257. Moreover, although the file history of Plaintiff’s ATLAS LOGISTICS trademark application was admitted into evidence, Defendants adduced no trial testimony from any witness about the Examining Attorney’s initial rejection (eventually withdrawn) ba...


	Relief
	258. The foregoing Findings of Fact and Conclusions of Law establish that Plaintiffs are entitled to judgment in their favor on Counts I, II, III and IV of Plaintiffs’ Complaint.
	259. The Court will also enter judgment in Plaintiffs’ favor on Counts I and III of Defendants’ Counterclaims.
	260. As a result, and pursuant to the parties’ stipulation (ECF No. 111), the Court finds that Plaintiffs are entitled to injunctive relief. The Lanham Act gives this Court the “power to grant injunctions, according to the principles of equity and upo...
	261. A trademark owner suffers irreparable harm when it loses control over the reputation of its trademark, because the loss of control over one’s reputation is neither calculable nor precisely compensable. CFE Racing, 793 F.3d at 596.
	262. The Court finds that Plaintiffs’ trademark rights will be protected by a Permanent Injunction, which will be filed separately from these Findings of Fact and Conclusions of Law, and which the Court has closely tailored to address the Plaintiffs’ ...
	CONCLUSION
	For the reasons above, the Court DENIES all pending motions and concludes that (1) the parties simultaneous use of the relevant marks is likely to cause consumer confusion; (2) Plaintiffs have priority to the relevant marks because of their prior use...


