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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DORIAN ROBINSON,
Petitioner, Case No. 17-12612

Honorable Laurie J. Michelson

V.

DUNCAN MACLAREN,

Respondent.

OPINION AND ORDER DENYING PETITION FOR A WRIT OF HABEAS CORPUS

In the fall of 2009, two men set fite a car; thdire spread to the hoas on either side of
the vehicle. The car belonged to the ex-girlfdesf Dorian Robinson’®rother. Robinson says
that at the time of the arson, he was miles awaty, the mother of his children and her friend.
The authorities thought otherwisand Robinson and his broth&édriss Robinson, were charged
with arson of a dwelling house (among other crim@se two were convicted in state court.
Dorian Robinson appealed without success aad gought post-conviction relief from the state
trial court, also without succedRobinson now comes to federauct, seeking a writ of habeas
corpus. He raises six claims, but they either lack merit or, to the extent that they have some
merit, the deference owed to the state codesisions under 28 U.S.&.2254 prevents relief.
So Robinson’s petition will be denied.

I
A.

The Court accepts the facts as found by the Idarth Court of Appeals unless the factual

findings are unreasonable, 28 U.S.C. § 2254(d)¢2)are rebutted by clear and convincing

evidence, § 2254(e)(1).
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On November 1, 2009, Robinson’s brotherjds, brought his daughter over to Latyra
Matthews’ house to have her hair braidedople v. Robinson, No. 301605, 2012 WL 1109049,
at *1 (Mich. Ct. App. Apr. 3, 2012). When Ids arrived, Antoinette Roseborough, who was at
Matthews’ house, called flids a “boy” and stated[t]his n*** is here.” Id. This provoked an
argument between Idriss and RoseborolidghMatthews recalled, “[Roseborough] told me that
[Idriss] had smacked her and proceeded to srhacknore than one time because of an argument
they were having.” (PagelD.542-543.)

Two days later, on November 3, 2009, two niiema car on fire. Clicer Jennifer Miles
arrived on scene at about 7:00 pRobinson, 2012 WL 1109049, at *1. “When she arrived, she
saw a car fully engulfed in flamés a driveway between two housekd! “The flames from the
car reached the house on the right, and begatingi¢he siding . . .. [T]he fire damaged the
vinyl siding on the second stoand a second-story windowld. As for the house on the left,
“[t]he flames also reacheddhupper windows . . . and meltedipaf a window,an overhang and
part of the vinyl siding.’ld.

A boy and a girl lived in th@ouse on the right. The boy, NiWas in fourth grade at the
time of the fire; and the girl, MN, vgain the sixth grade at that tim@ee Robinson, 2012 WL
1109049, at *2 (providing fifth and seventh gradethattime of trial, a gar later). Both NN and
MN told officer Miles that tky saw two men start the firkel. They further stated that one of the
men was an ex-boyfriend of a girbm the house next door and avfethem indicated that they
thought the men were brothers or family membketsThe day after the fire, Miles showed NN

and MN two photo arraydd. One array included a picture Bfobinson; the other included a

1 Unless indicated otherwise, all record cadas are to the Rule 5 materials, ECF No. 9.
2
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picture of his brother, Idrissd. NN identified Idriss, but MN did notd. Neither MN nor NN
identified Robinson as one tife men who started the firel.

Arthur Schrah, a fire inspector, was one af tuthorities who invegiated the fire. As
part of his investigation, he spoke with Mai¥s. (PagelD.595-596.) Aaeting to the portion of
Schrah’s report capturing hi®rversation with Mathews, Robims had told Mathews that he
did not want his brother to go back to prison, thatdid not want the police to be involved, and
that he knew where she live(PagelD.596.) Schrah’s reportsal stated that Robinson had
offered Roseborough $100 to not press charges. (PagelD.596.)

Both Idriss and Robinson were charged wattson of a dwelling house, among other
crimes. They went to trial in state court together.

Matthews testified at Idriss’ and Robinson’sltrContrary to Schrah’s report, Matthews
denied telling Schrah that Robars had told her that he did neant his brother to go back to
prison. (PagelD.565-566.) Mathews atlmied telling Schrah th&obinson had threatened that
“he knows where [I] live.'(PagelD.566.) And M&hews denied telling Scah that she feared for
her safety. (PagelD.552.) Matthews adndiftenowever, that Roseborough had told her
(Matthews) that Robinson had offered Ros@ugh $100 to not press charges. (PagelD.566.)

Schrah testified contrary to Matthews. Hatet, “[Matthews] told me that she was still
very afraid for her safety . . . that she had iremkthreats.” (PagelD.5933chrah told the jury
that Matthews had received a phone call froobiRson and that on thelga&Robinson indicated
that he did not want his brother to get iouble. (PagelD.593.) Schrabntinued, “Shortly after
that, [Robinson] did show up over at [Matthews’] heus. . at which time he, actually, offered a
cash payment so there wouldn’t &y testifying or any chargesibg sought in reference to the

earlier incident.” ([d.) Schrah read some of Matthewsatstments about Robinson’s threats or
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bribes from his report, but therjuwas instructed to not treat those statements as substantive
evidence and only to usestim in assessing Matthews’edibility. (PagelD.594-595, 711.)

Both NN and MN testified at Idriss’ anBobinson’s trial. Among the people in the
courtroom, NN picked out Idriss as one of then who started the fire. (PagelD.440.) NN did
not identify anyone in the courtroom as gecond person involved. dgelD.440.) But NN did
say that he learned from histgr that the second personswdriss’ brother. (PagelD.439-440.)
As for MN, she too identified Idriss in the wmdroom. But—initially—MN could not identify
Robinson. (PagelD.414-415.) In faMN testified, “I don’'t remenber his facé.(PagelD.416.)
After she left the stad, however, MN believethat she recognized Robinson and then had a
brief conversation with an assst prosecutor. (PagelD.458—-464.)H&lY was said is critical to
one of Robinson’s claims, and #we Court sets out the conversatiin detail when addressing
that claim.) Over Robinson’soansel’s objection, MNvas recalled to the ahd and identified
Robinson as one of the two men who startedfitte. (PagelD.474-475.) She explained that his
face was blocked by a computeresen during her initial testimony.

Upon considering the evidence, including this testimony, a jury convicted Robinson of,
among other things, two coura$ arson of a dwelling house, Mich. Comp. Laws § 750.72, and
one count of arson of personal propertyrtvanore than $200 but less than $1,000.00, Mich.
Comp. Laws § 750.750.74(1)(b)(i).

In 2010, Robinson was sentenced to “15 toyd@rs’ imprisonment for each arson of a
dwelling house conviction.Robinson, 2012 WL 1109049, at *1.

B.
Robinson appealed. He also sought nmedndor a hearing on his trial counsel’s

effectiveness. The Michigano@rt of Appeals denied the moii to remand. (PagelD.1039.) And
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it denied the appedPeople v. Robinson, No. 301606, 2012 WL 1109049 (Mich. Ct. App. Apr. 3,
2012).

The Michigan Supreme Court then denied leave to appeaple v. Robinson, 817
N.W.2d 67, 68 (Mich. 2012).

Robinson then sought post-corian relief. After about thregears, the state trial court
denied his motion for relifrom judgment. (PagelD.857—86R¢gople v. Robinson, No. 2020-
230501 (Mich. 6th Cir. Ct. Feb. 19, 2016); PagelD.885-&&8ple v. Robinson, No. 2020-
230501 (Mich. 6th Cir. Ct. June 3, 2016).) The Michigan Court of Appeals denied leave to
appeal, (PagelD.113®eople v. Robinson, No. 333339 (Mich. Ct. App. Nov. 9, 2016)), as did
the Michigan Supreme CouRgople v. Robinson, 898 N.W.2d 216 (Mich. 2017).

C.

Robinson then sought relief in federal court by filing a petition for a writ of habeas
corpus. His original petitiorcontained only ttee claims. $ee ECF No. 1.) But this Court
permitted him to supplement histpien. (ECF No. 12.) In all tn, Robinson has six claims for
the writ.

.

The Antiterrorism and Effective Death Penalty Act (AEDPA) (and 28 U.S.C. § 2254 in
particular) “confirm[s] that state courts atke principal forum for asserting constitutional
challenges to state convictiongfarrington v. Richter, 562 U.S. 86, 103 (20113ee also Cullen
v. Pinholster, 563 U.S. 170, 182 (2011). If a claim was “adpaded on the merits in State court
proceedings,” this Court cannot grant habeas comgief on the basis of that claim “unless the
adjudication of the claim . . . resulted in a dem” (1) “that was contrg to, or involved an

unreasonable application of, clearly established Federal dawgetermined by the Supreme
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Court of the United States” or)(2hat was based on an unreadaradetermination of the facts
in light of the evidence presented in the State court proceed@em28 U.S.C. § 2254(d). But if
the state courts did not adjudicate a claim “on the merits,” this “AEDPA deference’ does not
apply and [this Court] will review the claim de novdies v. Sheldon, 775 F.3d 386, 395 (6th
Cir. 2014).
[1.
A.

Robinson claims that MN’sdentification of him violagéd his rights under the Due
Process Clause. (ECF No. 10, PagelD.1354-1355.)

To understand this claim, more facts aeegessary. As explained, when MN was first on
the stand, she did not identify Robinson as onta@imen that committed the arson. When asked
about the second person, sheifiest, “I don’t rememler his face.” (PagelD.416.) But after she
left the stand, MN recognized Robinson from wisée testified at his pliminary examination.
Then, outside the presence of the jury, MN retook the stand and explained that a computer
monitor had blocked her view &obinson when she was firsh the stand. (PagelD.459.) She
continued:

[MN]: When | was leaving out, | seen someone in the blue, and he was walking

out toward this way. And, | stopped hinhdt assistant prosecutor], and | said:

wait, isn’t that the man that was in the dotine last court date? He [the assistant
prosecutor] was likeoh, yeah. And then | was like—

THE COURT: who said: oh, yeah?
[MN]: oh, him [the assistant prosecutoie said: Yeah. And | was like: oh. so,
then | was like: Do you mind if | can gatk in there? And he was like: sure, Ill
see.
(PagelD.461-462 (emphasis added).) Robinsooimsel argued, “Judge, the witness has just

told you that she asked the Prosecutor, isn’ttti@man from the other cauand the Prosecutor
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said: Yes. Now, Judge, if that's not tellingetlvitness what to say— .. ..” (PagelD.463.) The
judge stated, “[m]aybe | missed thaiid proceeded to further question MN:

THE COURT: Is that—did he tell you: akis the guy? Is that what you're
saying? or did you say—

[MN]: No, I'm, I'm asking him. | said: Ig’t that the guy in ta Courtroom? He’s
like: That's the person you seen? | said: Yeah. | didn't—

THE COURT: You said: Yes?

[MN]: Yes. He didn’'t mean—Ilik, | didn't mean to say that he said, told me to
say yeah, or he said—

THE COURT: You're saying yes—

[MN]: Yes.

THE COURT: —not him telling you that’s the guy?
[MN]: Yes.

THE COURT: You're sure about that?

[MN]: Yes.

(PagelD.463-464.) The court patted MN to resume her testimony before the jury.
(PagelD.471.) She identifiedoRinson as the second persoudlved in the arson. (PagelD.474—
475.)

Robinson claims that MN’sdentification of him violagéd his rights under the Due
Process Clause. Robinson pointstbat the day after the fire, Mbbuld not pick him out from a
photo array. (ECF No. 14, Pageli225.) And Robinson argues that while MN identified him at
his preliminary examination, hevas the only one dressed inigon garb and so his dress
effectively told MN tlat he was the person ihgated in the arso(ECF No. 10, PagelD.1354;
see also PagelD.186.) Further, Robinson stressesitign the court questioned MN about what
had happened after she left the stand, MN inddtadbat the prosecutor had confirmed that he
was the person at the preliminary examworati(the “oh, yeah” remark). (ECF No. 10,

PagelD.1354-1355.) Robinson also psiaut that when MN wasrfit on the stand, she did not
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indicate that a computer scre@as blocking her view and testifie“l don’t remember his face.”
(ECF No. 14, PagelD.1425.)

While the circumstances sotmding MN'’s idenfiication of Robinsn are concerning,
this Court is not the first to be presented wtis issue. Robinson raised the issue on direct
appeal, and the Michigan Court of Appeals rejectdti stated in part, “theecord shows that the
trial court properly questioned [MNInd determined that the againt prosecutor did not tell her
whom to identify.Although [MN] initially madea statement that appedrto suggest that the
assistant prosecutor told her that she presho identified [Robinson] at the preliminary
examination, the trial court’s further questiogi showed that this was not truly the case.”
Robinson, 2012 WL 1109049, at *10. The state appellatgricoontinued, “[MN] stated that she
independently remembered previously identiyiiRobinson], and this is bolstered by the fact
that [MN] first approachethe assistant prosecutordek to retake the standd. The Michigan
Court of Appeals concluded, “Evalted under the totality of the circumstances, we hold that the
trial court’s finding on this issuwas not clearly erroneousd.

Even if the Michigan Courvf Appeals did not analyzZ@obinson’s claim under the Due
Process Clause, it made factual findings thit @ourt must accept absent clear and convincing
evidence to the contrargee 28 U.S.C. § 2254(e)(1). Reading th@me trial transcript that is
now before this Court, the higan Court of Appeals found &hthe *“trial court properly
guestioned [MN] and determined that the assigtaosecutor did not teher whom to identify”
and that while MN had “initiallynade a statement that appeareduggest that the assistant
prosecutor told her that she piaysly identified [Robinson] ahe preliminary examination, the
trial court’s further questning showed that thiwas not trulythe case.’Robinson, 2012 WL

1109049, at *10. Robinson offeasdifferent reading othe transcript, but thas not “clear and
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convincing evidence” that the Miian Court of Appeals’ readg of the transipt was wrong.
See 28 U.S.C. §2254(e)(1). So this Court must accept that MN ultimately stated that the
prosecutor did not confirm that Robinson waspbeson she had seentla¢ preliminary exam.

And if the prosecutor did not confirm to Miat Robinson was ¢éhperson implicated in
the arson, then, as the Michigan Court gipals found, MN “indegndently remembered
previously identifying [Robinson].” 2012 WI1109049, at *10. So accepting the facts as the
Michigan Court of Appeals found them, as t@igurt must, this Court cannot find any violation
of the Due Process Clause.

B.

Robinson next claims that hisal counsel was constitutioty ineffective for failing to
adequately investigate an alibi defense atetunew alibi withesses. (ECF No. 1, PagelD.17-21,
31-39.)

Before looking at the merits difis claim, the Coummust iron out a wnkle related to the
standard of review. Namely, whéwo state courts have adjudied the merits of a petitioner’s
claim, which state court order should a federal habeas examiine when applying § 2254(d)?

To appreciate the wrinkle, some backgroundhow federal courts are to apply § 2254(d)
is useful. When a state courtriies a claim “on the merits” ia one-line, unexplained order (and
there is no lower court opinion providing reasanthat might have been adopted via the one-
line order), a federal habeas court is to hypsitee “arguments or thees” that “could have
supported” the one-line rejection thie claim, and then ask if awy those arguments or theories
comports with Summe Court precedentlarrington v. Richter, 562 U.S. 86, 102 (2011). But
when a state court provides reasgnn denying a claim, a fedefaabeas corpus court asks only

whether the particular reasoniegt out in the state court opani comports with Supreme Court
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precedentWilson v. Sllers, 138 S. Ct. 1188, 1192, (2018). Ankat method of applying
§ 2254(d) extends a bit further too: where a stppelate court denies aadin on the merits in a
one-line, unexplained order—and there is wdo court that provided reasoning—a federal
habeas court is to presume that the state apalburt’'s one-line ordexdopts the reasoning of
the lower state court; the fedet@beas court is then to ask whether that particular reasoning
comports with Summe Court Preceder8eeid.

Upon reviewing Robinson’s twtreks through the stat®urts, a case for thdarrington
approach could be made as well as a case fawitlisen approach.

Consider first the direct-appetek. On direct appeal, Ratson’s appellateounsel filed
a motion to remand in the Mictag Court of Appeals. (PagelD.978.) The motion asserted that
Robinson’s “trial attorney failetb investigate a possible defenfiRobinson] claims that he was
at home . . . approximately 8.5 nsl&om the scene of the arson at 7:00 p.m. on November 3,
2009, when the arson allegedly oed.” (PagelD.979.) Attached the motion were affidavits
from Pamela Bomar, who haitiree children with Robinsorand from Robinson. Bomar's
affidavit stated that she was with Rolmnsat his house from 10rma. until midnight on
November 3, 2009, that she left numerous messagth trial counse$ secretary, that she
indicated to the secretary thatedmad important information abaihie case, and that trial counsel
never returned her calls. (PagedB3.) Robinson’s affidavit adddbat he was at his home with
Bomar at the time of the arson, that he made or received phone calls around the time of the
arson, and that he told his tradunsel that cell-towettata might show heas not present at the
scene of the arson, and that, as far abif®on knew, counsel never obtained the data.

(PagelD.985-986.)

10
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Had there not been further proceedings, thehidgian Court of Appeals’ denial of the
motion to remand would trigger theéarrington approach of applyg § 2254(d). For one, the
state appellate court deniedbinson’s motion for remand in a single line: “the motion to
remand . . . is DENIED for failure to persuaitie Court of the necessityf a remand at this
time.” (PagelD.1039.) For two, the SixCircuit has held that thlanguage counts as an “on the
merits” adjudication of th claims as that phrase used in § 2254(dHendrix v. Palmer, 893
F.3d 906, 918 (6th Cir. 2018\ali v. Phillips, 681 F.3d 837, 851-52 (6th Cir. 2012). For three,
there was no lower court reasoning that the Mighi@ourt of Appeals could have adopted (the
motion for remand was the first time Robinsoised this claim abotliis trial counsel).

But things were not left ther Robinson took a second tr#lkough the state courts and
again raised his trial-counsel claim. After hisedt appeal, Robinson rehed to the state trial
court and filed a motion for relief from judgmeAind in that motion, he presented a “beefed up”
version of his ineffective-assistance-of-trial-coundaim. In addition to the two affidavits he
had presented to the Michig@ourt of Appeals, Robinson inaded two more. One affidavit was
from Larry Blackshere; Blackshere averred thatwas with Robison and Bomar at Robinson’s
house at the time of the arson, that he calletif&on’s trial counsel several times but kept
getting voicemail, that he left messages but cdutidenot call him back, that he left a message
with counsel’'s secretary and svaold that she would “giveéhe information” to counsel.
(PagelD.779-780.) The other afffivit was from Denise Robios-Wilson, Robinson’s sister;
Robinson-Wilson averred that she had hired Rsdm'’s trial counsel, that she had spoken with
him “a dozen times” about getting in touch withibawitnesses [Bomar] and [Blackshere],” that
she had asked counsel to obtaiii-tver data, and that counsel kept sayi’l’ll take care of

this,” “trust me,” and thahe would contact the alilvitnesses. (PagelD.781.)

11
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Although the Michigan Courbf Appeals had alreadyddressed this claim during
Robinson’s first trek through theasé courts, it appears that thatettrial court again adjudicated
that claim “on the merits'as that phrase is used § 2254(d). (PagelD.857-86P¢eople v.
Robinson, No. 2010-230501 (Mich. 6th. Cir. Ct. Feb. 19, 20(f6¥t order on motion for relief
from judgment).) To be sure, theatd trial court set out the legstndard for a state procedural
bar—namely the bar on raising issues via a motion for relief from judgment that could have been
raised on direct appeal. (PagelD.858.) Untleat state proceduralle, “good cause” and
“prejudice” might allow a defendant to clearethbar. And the state trial court noted that
ineffective assistance of counsmluld be “good cause.” (PageB838.) Up to that point in the
order, it seems that the state trial court wgsyang a procedural bar ttger than addressing the
claim “on the merits.” But then things seemedtdie a turn. For ineftdive assistance to be
good cause for failing to raise a claim appeal, it would have to bappellate counsel who was
ineffective. But as shown abgvappellate counsel did, via theotion to remand, raise the claim
that trial counsel was ineffective for not intigating alibi withesses. Moreover, after reciting
the procedural rule, the state trial court wentt@ranalyze the trial-counsel claim by directly
applying the ineffective-assistance standard set o&riokland v. Washington, 466 U.S. 668
(1984). Gee PagelD.91 (citingPeople v. Carbin, 623 N.W.2d 884, 889 (Mich. 2001), which, in
turn, recitesSrickland).) And in the end, the stateiar court found no prejudice under
Strickland. (See PagelD.92 (citingCarbin again).)

Given that the state trial addressed—monre precisely, agaiaddressed—Robinson’s
claim that his trial counsel did not adequatalyestigate an alibi dense “on the merits,”
perhaps th&\ilson approach applies. The state trial ¢oaffered reasoning. And after the state

trial court denied the claim, the Michigaro@t of Appeals and the Michigan Supreme Court

12
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denied leave to appeal in one-line orders. (PagelD.He&ip|e v. Robinson, No. 333339 (Mich.
Ct. App. Nov. 9, 2016))People v. Robinson, 898 N.W.2d 216 (Mich. 201750 the state trial
court provided the last reasonegdinion on Robinson’s claim angkrhaps it is that reasoning
that must comport witlsupreme Court precedesee Wilson, 138 S. Ct. 1188, 1192 (providing
that “when the last state court to decide agmés’s federal claim exgins its decision on the
merits in a reasoned opinion,” faderal habeas court simplywrews the specific reasons given
by the state court and defers to thosasons if they are reasonable.”)

This Court is not aware @&ny binding precedent specHity addressing how § 2254(d)
applies when (1) a state app@dlaourt adjudicates a clainori the merits” but provides no
reasoning and then, later, (2) atsttrial court adjudicates the same claim “on the merits” but
provides reasoning (and the apptdl courts then deny leave appeal that decision without
reasoning)Cf. Taylor v. Smpson, No. 14-6508, 2020 WL 5015459, at *12-15 (6th Cir. Aug. 25,
2020) (applyingHarrington’s hypothetical-reasons approaethen state supreme court first
addressed a claim on the meritshout explanation, and then, ansubsequent appeal, the state
supreme court provided an expddion for the earlier denial, btite explanation was dicta). In
this case, the Court will er@ne the state trial court’s remsng under 8§ 2254(d). The state trial
court was the last court to both decide thal-tounsel claim and provide reasoning for its
decision.Cf. Wilson, 138 S. Ct. at 1192 (“We hold théte federal court should ‘look through’
the unexplained decision to thast related state-court decision that does provide a relevant
rationale. It should then presenthat the unexplainedecision adopted the same reasoning.”
(emphasis added)further, applying 8 2254(dd the state trial coudpinion benefits Robinson,
because it is the particulagasoning provided by that courtathmust compdrwith Supreme

Court precedent (as opposed to any and alaes that this Court might conjure up under

13
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Harrington). And benefitting Robinson is a fair thingdo in this case, agjtimately, the Court
finds he does not prevail on his trial-counsel claim.

So what exactly did the state trial court say? It first stated that Robison “did not present
on appeal the issues raised in his motionrédief from judgment.”(PagelD.858.) But that
factual finding is wrog; Robinson’s motion to remandagined that his trial counsel was
ineffective for failing to investigate an alibi fdé@se. Then, getting tihe merits of Robinson’s
claim, the state trial court state'Defendant presents no evidence that he asked counsel to raise
this issue.” (PagelD.860.) But that too seemrsng. For one, Robinson’s affidavit (which is
evidence) stated that he asked tounsel to obtain cell towertdan hopes that would show
he was not at the scene of taieson. And while not Robinson perslly, his sistr's affidavit
states, “I spoke with fial counsel] a dozen ting about getting in todtwith [Robinson’s] alibi
witness pamela bomar . . . and larry blacksh[ere] who was witiny brother duringhe time of
the allege[d] incident.” (Pagel781.) So to say that Robms presented “no evidence” about
asking his trial counsel to pursue an alibi deéens wrong. Then the state trial court stated,
“Even if trial counsel was madaware of Defendant’s alibi an@fused to raise it, the State
offered eye-witness testimony that Defendant started the fire and presented circumstantial
evidence linking Defendant to @hfire. Because Defendant cannot show that there is a
reasonabl e probability that the evidence woulthdermine confidence ing¢loutcome of the trial,
he has failed to demonstrate prejudice.” (Pagele@®hasis added).) This finding is also a bit
of a stretch. The only eyewitness who could tdgrRobinson for the jurywas (1) a child, (2)
who at first could not identifjnim, (3) who stated that sheddnot remember his face, and only
after an odd series of events side the courtroom, (4) retodke stand and identified Robinson.

And the circumstantial evidence of Rolan&s involvement, while probative, was not

14
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overwhelming. AlsoSrickland’'s “reasonable probability” bar does not require a defendant to
show that absent cousls errors, the trialvould have been different,see Williams v. Taylor, 529
U.S. 362, 405-06 (2000); Robinson only had to stimat there was a “reasonable probability,”
i.e., a fair chance that with Bwar's and Blackshere’s testimony,dawith the celtower data, a
jury would have found that he waot at the scenof the arson.

But even assuming that Robinson could clg®2254(d) as applied to the state trial
court’s reasoning, thi€ourt would not grant a virbased on trial counselfgilure to investigate
the alibi defense. That is because it appears that trial counsel did investigate that defense to a
point, and then made a reasble, strategic decision tot pursue it furtheiSee Srickland, 466
U.S. at 691 (“[Clounsel has a duky make reasonablinvestigation®r to make a reasonable
decision that makes particular investigations unnecessary.” (emphasis added)). In particular,
Michigan law requires defendants to file notice of an alibi defense. Records from the trial court
indicate that Robinson’s counsel did this. (PagelD.1038.) The notice stated, “At the time of the
charged arson the Defendant wasiting his children at the moe of his former girlfriend
Pamela [Bomar].” Id.) Moreover, trial counsel included Bomar on his witness list.
(PagelD.1037.) So it appears tldtone point, trial counsel imded to put on an alibi defense
with Bomar’s testimony at itsenter. A letter from Robinsonappellate counsdb Robinson
suggests why this never happenidcannot develop sy issue about ineffége assistance of
counsel unless the Court of Appeals remands the foaghat purpose. | do not think that this is
a strong issue because [your trial counsel] wally that he could not get Pamela Bomar to
cooperate because she was afraid that hetepamuld be revoked for associating with you.”
(PagelD.785.) Taking albbf this together, alongvith the fact that Bbinson has not explained

why Bomar was not ultimately called, the proper inference is that counsel made a reasonable,
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strategic decision to abandon an alibi defers® iastead focus on attacking the credibility of
two child witnessesSee Strickland, 466 U.S. at 689 (“Judicial scrutiny of counsel’s performance
must be highly deferential. is all too tempting for a defielant to second-guess counsel's
assistance after conviction odwerse sentence, andig all too easy foma court, examining
counsel’'s defense after it has proved unsuccessfabriolude that a particular act or omission
of counsel was unreasonable.”).

Because Robinson has not shown that triainsel’'s decision to not further develop or
present an alibi defense was unreasonable, hedtahown that trial counsel’s performance was
below the constitutional floor. So a writ will not issue on this claim.

C.

Robinson also says his appellate counsed w@nstitutionally ineffective. According to
Robinson, his appellate cowhsvas ineffective for failing tassert that his trial counsel was
ineffective for failing toclaim that there was insufficiemvidence to convict. (ECF No. 1,
PagelD.24, 40, 43-44.)

Robinson first raised this claim in his motitor relief from judgmety and the state trial
court’s opinion addressing that claim is againiclifit to follow. In fact the state trial court
might have misconstrued Robinson’s claiklthough Robinson’s motio for relief from
judgment is not perfectly clear, ltkd assert that his appellateunsel was ineffective for not
claiming thathis trial counsel was ineffective for not raising an indticient evidence claim.
(PagelD.796, 803-804.) But at one rgain its opinion, the stateiat court stated, “Defendant
argues that his appellateunsel was ineffectivieecausde failed to raise a claim of insufficient

evidence based upon [MN’s alledly-erroneous identificatn].” (PagelD.861-862 (emphasis
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added).) But Robinson arguetthat trial—not appellate—couek should have raised the
sufficiency of evidencessue. (PagelD.796, 804.)

In any event, Robinson is not entitled to relit the close of the prosecution’s proofs,
Robinson’s trial counsel did seekdirected verdict. (Padel613—617.) So there was no reason
for appellate counsel tfault trial counsel for noraising an insufficienevidence claim; trial
counsel effectively raised the claim.

True, trial counsel did appear to argue tiatre was insufficient evidence only because
MN’s identification should have been excludedfectively, counsel waetl the trial court to
revisit its decisiorto let MN retake the ahd and identify RobinsonSge PagelD.616.) In other
words, it does not appear that trial counsel arghatieven with MN’sdentification, there was
insufficient evidence.Seeid.)

But if that is Robinson’gripe, there is little reason foppellate counsel to have raised it.
Whether to believe MN or not wagsarely in the province of the juridrown v. Konteh, 567
F.3d 191, 205 (6th Cir. 2009) (pravmg that on an insufficienegf-evidence claim, “we do
not . . . re-evaluate the credibility of witnesses[kuabstitute our judgment for that of the jury”).
So if trial counsel had attempted to argue thatevidence, includinlyIN’s identification, was
not sufficient to onvict Robinson, that argument wouldvkan all likelihood been rejecteBee
id. (providing that on an insufficiency-of-evidenckaim, all facts are construed in favor of the
prosecution and the question is whethy rational juror would hae voted to convict)Brown
v. Davis, 752 F. 2d 1142, 1144 (6th Cir. 1985) (indiicg that “the testony of a single,
uncorroborated prosecuting witness or otheewainess is generallgufficient to support a
conviction.”). So there was good reason for trial celits not have madiat argument. And it

follows that there was good reason for appellate aiuonsnot have faulted trial counsel for not
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making that argumentee Greer v. Mitchell, 264 F.3d 663, 676 (6th ICi2001) (“[Alppellate
counsel cannot be ineffecéivfor a failure to raise amsue that lacks merit.”).
A writ will not issue on account opaellate counsel’s effectiveness.
D.
Robinson next claims #t his rights under the Due Proc&lause were violated when a
fire inspector, Arthur Schrah, wallowed to testify that in &iopinion, Robinsowas one of the
arsonists. (PagelD.1355-1356.) Here is the releestimony from Schrah’sross examination:

[ROBINSON’S COUNSEL:] You don’t knowho set this fire, do you?
A Based on—based on my experiencefdd dased on this examination?
Q The question is yes or no; do you know who set this fire?

A | believe that the Defendants set the fire.

Q No, no. I didn’t ask you what you bele Of your own personal knowledge, do
you know who set this fire, yes or no?

A Yes, | do. But—
Q So you were there wheretfire was set, right?
A No.

Q All right. As a matter ofact, you saw the person when they put the gasoline on
the roof of the car andght it with a match, right?

A No.

Q So of your own personal knowledge, you don’t know whdtsefire, do you?
You weren'’t there, were you?

A Not when the fire—
Q Excuse me. You weren'’t there, yes or no?
A No.

(PagelD.599-600 (emphases added).) Robinson thinks that Schrah impermissibly placed the
prestige of the fire-inspectorand prosecution’s office behind lapinion that he and Idriss were
the arsonists. (PagelD.1355.) And Robinson ththias Schrah’s testimony invaded the province

of the jury. (PagelD.1356.) All dhat adds up to a due procesdation, in Robinson’s view.
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The Michigan Court of Appeals addressed di@gm. It first reasoned that the claim was
“waived” because Robinson’s counsel invitedi&t's response: “Althah defense counsel did
ask for a ‘'yes’ or ‘no’ answeiSchrah’s answer seems a common sense response to the question
asked, and defense counsel sholidtve foreseen that the saver may be aming based on
Schrah’s previous question. . .. Because this ercourred due to defense counsel’s failure to
consider and respond to Schrah’s question,lmuduse defense counsel could have avoided the
issue by asking a more directdaartful question, we hold thatefense counsel invited this
error.” 2012 WL 1109049, at *11. Theatt appellate court went further, though. It added that
Robinson was not significantly ptejiced by the testimony: “Ourview of the record leads us
to conclude that defense counsel elicited tegiyrtbat Schrah did not personally see [Robinson]
start the fire. The jury, therefer knew that the testimony aonted only to Schrah’s opinion,
and the trial court instructed the jury that itn@ned the ultimate fadinder. Additionally, the
State presented eye-witness testimony tfRobinson] started the fire, and presented
circumstantial evidence linking Dorian to the fir&d

The Michigan Court of Appeals’ prejudicdetermination was an “on the merits”
adjudication of Robinson’s clai under the Due Process ClauSee 28 U.S.C. § 2254(d). True,
the Michigan Court of Appeals did not mentithe Due Process Clause. But the state appellate
court showed that it recognizélde problem when it recited thHellowing points of law: “it is
error to permit a witness to gives own opinion or interpretation of the facts because it invades
the province of the jy” and “a witness may not convey apinion regarding the defendant’s
guilt or innocence.” 2012 WL 1109049, at *11. The Michigan Court of Appeals’ prejudice
analysis is also similar to ¢hanalysis a federal habeas ¢aumdertakes in addressing a claim

under the Due Process ClauSee Ege v. Yukins, 485 F.3d 364, 375 (61@ir. 2007) (“Whether
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the admission of prejudal evidence condtites a denial of fundamtal fairness turns upon
whether the evidence is material in the sensa ofucial, critical highly significant factor.”).
Finally, while the state appellate court aralg prejudice under plaierror review, 2012 WL
1109049, at *5, that does not change tha the merits” status of its rulingtewart v.
Trierweiler, 867 F.3d 633, 638 (6th Cir. 2017).

Because the Michigan Court of Appeals adjatitd the merits of Robinson’s due process
claim, Robinson must show thaktladjudication “resulted in a decision that was contrary to, or
involved an unreasonable applicatiof,” a holding of the SupreenCourt. 28 U.S.C. § 2254(d).
While the Sixth Circuit Court of\ppeals has found that testimonyndar to Schrah’s infringed a
defendant’s rights underdlDue Process Claussee Cooper v. Sowders, 837 F.2d 284, 287 (6th
Cir. 1988), Robinson has not cited any SuprermarCcase holding that an expert’s opinion that
a defendant was the person responsifitates the Due Process Clausse Parker v. Matthews,

567 U.S. 37, 48 (2012) (“[C]Jircuit precedent doescmistitute ‘clearly established Federal law,
as determined by the Supreme Court.” (quoting 28 U.S.C. § 2254(d)(1))).

And even if Robinson had a Supreme Cousgecan his side, this Court cannot say that
the Michigan Court of Appeals’ facal determinationsvere unreasonablesee 28 U.S.C.

§ 2254(d), or are rebutted byyaclear or convincing evidenc€8 U.S.C. 8§ 2254(e)(1). In
particular, Robinson has not prded the Court with a basis to revisit the Michigan Court of
Appeals’ findings that “defense counsel elicitedtimony that Schratdid not personally see
[Robinson] start the fire” and &t “[tlhe jury ... knew thathe testimony amounted only to
Schrah’s opinion.” And accepting those factual firgdi means that Schrah’s testimony did not
deprive Robinson of a fundeentally fair trial.See Ege, 485 F.3d at 375.

Robinson’s claim about Schrah’stenony does not warrant a writ.
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E.

As another basis for a writ bfabeas corpus, Robinson argtiest during sentencing, the
trial court found facts that needed tofband by the jury. (ECF No. 1, PagelD.53.)

Whether based on the Sixth Amendment diyet¢tle U.S. Supreme Court’s interpretation
of the Sixth Amendment illeyne v. United Sates, 570 U.S. 99 (2013), or the Michigan
Supreme Court’s interpretation @fleyne in People v. Lockridge, 870 N.W.2d 502 (Mich.
2015), this Court cannot grant Robinsanwrit on this claim. Even thoughAlieyne clearly
established the unconstitutionality of Mighn’s mandatory sentencing regimdé&®binson v.
Woods, 901 F.3d 710, 714 (6th Cir. 2018)lleyne's holding does not apply to Robinson’s
sentence. Robinson was sentenced in 2010 (PagelDatkdhis direct appeabncluded in July
2012, see People v. Robinson, 817 N.W.2d 67, 68 (Mich. 2012). Yélleyne was not decided
until almost a year later, in June 2013. ANtkyne has not been made retroactive on collateral
review. Currie v. Campbell, No. 19-1411, 2019 WL 5173780, ‘@& (6th Cir. July 10, 2019)
(citing United Sates v. Charles, 901 F.3d 702, 705 (6th Cir. 2018)). As foockridge, its
holding is not only state law, ¢hcase was decided well afteobison’s direct appeal was over
and the decision issd not retroactivePeople v. Barnes, 917 N.W.2d 577, 584 (Mich. 2018). As
for the Sixth Amendment, the law at the timeRwbinson’s sentencingnd direct appeal was
that a judge could find facts that increaseal rtiinimum (as opposed the maximum) sentence.
See Harris v. United Sates, 536 U.S. 545 (2002). And, undd&dichigan’s ndeterminate
sentencing scheme, judgesyogsét the minimum sentence.

Apart from the Sixth Amendmernssue, Robinson may also be arguing that the judge
simply erred in finding the factsS¢e ECF No. 1, PagelD.57.) He asgsethat Offense Variable 2

should have only contributed 15ipts to his overall offense-vatdle score if he possessed or
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used a harmful biological, chéral, or radioactive deviceS¢e ECF No. 1, PagelD.53.) And
Robinson is correct that it appeahat his counsel or the judgeboth confused OV2 as relating
to the number of victims.Sée PagelD.755-757.) Robinson sayattl®V9, not OV2, relates to
the number of victims, and leas already given 10 points foWv9. (ECF No. 1, PagelD.57.) So,
Robinson says, OV2 was mistakg scored at 15 points.

The Court will not grant a writ on this issueidtunclear why counsel and the judge were
discussing the number of victims relation to OV2; it may be that they were intending to
discuss OV9. But even if there was error, Rebn has not shown it isf the variety that
warrants a writ. Generally, “[a] &im that the trial court impropg calculatedthe petitioner’s
sentence under state law is not cognizable in federal habeas proceeslimrgsy. Howes, No.
16-2247, 2017 WL 2385274, at *2 (6th Cir. June2@17). There is an exception when “the
scoring of the offense variables was so unfair agdiate his due procesgyhts or that the trial
court relied on inaccurate information during sentenci@yiin v. Burton, No. 19-1077, 2019
WL 7602327, at *3 (6th Cir. July 30, 2019). But tiehot the case here. The trial court scored
OV1 upon finding that a victim wasubjected or exposed to dimcendiary device,” which
includes “gasoline or any other flammable substa a blowtorch, fire bomb, Molotov cocktail,
or other similar device.(PagelD.753-755); Mich. Comp. Laws Ann. § 777.31(3)(b). OV2, the
variable that Robinson believes swais-scored, permits 15 points if “[t]he offender possessed or
used an incendiary device.” Mich. Comp. Latusn. 8 777.32(1)(b). So éhtrial court’s factual
finding as to OV1—which Robinson does notaltlbnge—Ilargely applies to OV2 as well.
Moreover, there was testimony seagting that Robinson doused tta using a soda bottle filled

with flammable liquid. (PagelD.417-418, 428-430, 4888, 513.) As such, “the scoring of the
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offense variables was [not] so unfair as/tolate [Robinson’s] due process right&tinn, 2019
WL 7602327, at *3.
F.

Robinson also argues that the admissa@nDeputy Mark VanLacken's testimony
violated the Due Process Clause. (ECF No. 10, PagelD.1352-53.)

This claim for the writ is without meritAlthough the prosecution intended to call
VanLacken at trial, he ultimately did ntgstify (he was havingurgery). (PagelD.605-606.)
And while there was some argument oveading VanLacken's preliminary-examination
testimony to the jury (PagelD.607-611), the pmgion ultimately decided to rest its case
without having that testimomgad into the record€e PagelD.612).

V.

In sum, Robinson’s claim$for a writ of habeas corpuare barred by § 2254(d) or
§ 2254(e)(1) or they otherwise lack merit. Robmis petition for the writs therefore DENIED.

Further, the Court believes that no readde jurist would delia whether Robinson
should be granted habeas corpekef on any of his claimsSee Sack v. McDanidl, 529 U.S.
473, 484 (2000). Accordingly, the Court DENIBBbinson a certificate of appealability.

If Robinson chooses to appeal the Court'sisien, he may proceed in forma pauperis on
appeal because an appeal could kertan good faith. 28 U.S.C. § 1915(a)(3).

SO ORDERED.

Dated: September 8, 2020

s/Laurie]. Michelson

LAURIE J. MICHELSON
UNITED STATESDISTRICT JUDGE
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CERTIFICATE OF SERVICE
The undersigned certifies that a copy oé ttoregoing document was served on the
attorneys and/or parties mcord by electrogimeans or U.S. Mail on September 8, 2020.
SErica Karhoff

Case Manager to the
Honorable Laurie J. Michelson
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