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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JERRY ANDERSON,

Plaintiff Case No. 2:17-12676

District Judge Victoria A. Roberts

V. Magistrate Judge Anthony P. Patti
COLTER FURST,
MICHAEL THOMAS, and
NATHAN ELLIS

Defendants.

/

ORDER DENYING PLAINTIFF'S MO TION FOR RECONSIDERATION
(DE 99)

l. Procedural History

A. Background

Plaintiff Jerry Anderson, a state prisoner who is proceadifgrma
pauperis brings this prisoner civil rights\wasuit against three defendants, Colter
Furst, Michael Thomas and Nathalti< all Michigan State Police Troopers,
alleging they violated his rights undde Fourth Amendment by using excessive
force during his arrest on Septembe?@]5. (DE 1.) He seeks injunctive and
declaratory relief, in addition to ogpensatory and punitive damagekl.)(

B. The Court’'s February 27, 2019 Order (DE 96)
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On February 27, 2019, the Court eetban order granting in part and
denying in part Plaintiff's motions to compel (DEs 58, 60, 65). (DE 96.)
Specifically, with respect to Plaintif’'motion to compel Plaintiff's second
requests for production (DE 58), the Cadehied the motion to compel responses
to Request Nos. 2-8 because Defendamisly and properly glected to Requests
2-3 and 6-8, Plaintiff failed to articulabk®w the information sought is relevant to
his claims in this lawsuit, and Defendaiasidequately responded to Request Nos. 4
and 5. (DE 96 at 7-8.) However, the Gagnanted in part the request to compel a
response to Request No.ddaordered Defendants togoluce civilian complaints
against them for the 2008 throug@15 time period, if any.Id. at 8-9.)

With respect to Plaintiff’'s motion to compel his third request for production
(DE 60), the Court denied the motion to compel a response to Request No. 1
seeking dash cam audio/video, noting that Defendants produced three videos in
response and have stated ti@here is nothing left tacompel.” (DE 96 at 9-10.)
The Court also ordered Defendants toduce color copies of the responsive
photographs, to the extent they exist and upon payment by Plaintiff, in response to
Request No. 2, and granted Plaintiff's reguto compel a response to Request No.
3 seeking a list of any other troopershides involved in this incident.ld.)

And, with respect to Plaintif§ motion to compel responses to

interrogatories (DE 65), the Court ordgfieefendant Furst to re-submit properly



sworn interrogatory responsesd ordered that all objgens have been waived,
but that Defendants have otherwise sudintly answered the interrogatories. (DE
96 at 10-12.)

C. Plaintiff's Motion for Reconsideration (DE 99)

On March 14, 2019, Plaintiff filed a rion for reconsideration (in part) of
the Court’'s February 27, 2019 Order. (BE) Plaintiff argues that, with respect
to his motion to compel Plaintiff's second requests for production (DE 58),
Request Nos. 1-2 and 7-8 aetdevant “because he is seeking injunctions against
the defendants” and to “prove and or disprove that ‘the entity’s policy or custom
played a part in violations of law,” artlat Request Nos. 3 and 6 “will give more
detail to the facts of [his] claims” including “whether or not any weapons or misc
[sic] items were present to pose a dangaitiwer party and the report of damage
done will give details on how fast the iagi occurred, the angles of impact, and
official reports of the incidenwill give detail on such.” Ifl. at 1-2.}

And with respect to his motion to el his third request for production
(DE 60), Request No. 1, Plaintiff now cents that if Defendants do not have the
video and audio requestd is “entitled to a favorable view of the ‘missing

video/audio’ because of defendants spoliation,” and he seeks various sanctions

1 The Court notes that it actually didagit Plaintiff’'s motion with respect to
Request No. 1.



under Rule 37, including that “plaintiffsi¢$ allegations be&lesignated as facts
being established; prohibit defendants from supporting or opposing designated
claims or defenses; staying further pratiags until the order is obeyed; rendering
a default judgment against the defendajatsd ] treat this as a contempt of
court[.]” (Id. at 2-3.)
II.  Standard for Reconsideration

E.D. Mich. LR 7.1(h) allows a party fde a motion for reconsideration.
Under the rule, a motion for reconsidesatmay only be granted if the movant
demonstrates a palpable defect by \Whilee Court and the parties have been
misled and shows that correcting the defdltlead to a different disposition of
the case. E.D. Mh. LR 7.1(h)(3). A “palpable defect” is a defect that is obvious,
clear, unmistakable, méest, or plain.Witzke v. Hiller 972 F. Supp. 426, 427
(E.D. Mich. 1997). However, a motion for reconsideration which presents the same
issues already ruled upon by the Cosither expressly or by reasonable
implication, will not be grantedFord Motor Co. v. Geatdomains.com, Incl77
F.Supp.2d 628, 632 (E.D. Mich. 2001). e, new arguments “raised for the
first time in a motion for reconsideratiai the district court generally [are]
forfeited.” United States v. Huntington Nat’'l Bartk74 F.3d 329, 331-32 (6th Cir.
2009). “Instead, the moving party mukbsv that the Court made a mistake based

on the record before it, and rectifyingetmistake would chrge the outcome.”



Southfield Educ. Ass’n v. Bd.Bfluc. of the Southfield Pub. ScB19 F.Supp.3d
898, 902 (E.D. Mich. 2018).
[ll.  Analysis

Here, Plaintiff presents essentiallyettame arguments as in his underlying
motions to compel—that the discoveryuests are relevant and will give more
detail to his claim—and some new argunseinaised for the first time in [the]
motion for reconsideration™+e., that he is entitled tepoliation instructions or
sanctions.See Southfield Educ. Ass’n v. BoafdEduc. of Southfield Pub. Sch.
319 F.Supp.3d 898, 901-02 (E.D. Mich. 20L8®ew arguments ‘raised for the
first time in a motion for reconsideratiai the district court generally [are]
forfeited” and “[o]ld argumets re-presented will not justify reconsideration.”)
(internal citation omitted)}doward v. JosephNo. 10-11880, 2012 WL 662191, at
*1 (E.D. Mich. Feb. 29, 2012) (“A motion feeconsideration is not a vehicle to
re-hash old arguments, or to proffer nesguments or evidee that the movant
could have brought up earlier.”) (citatiomitted). However, he has failed to
identify any “palpable defect” by whidhe Court and the parties have been
misled, based on the record before thar€at the time it entered its order, as
required by E.D. Mich. LR 7.1(h)(3). i$ well settled that decisions on matters
pertaining to discovery rest in the soundadetion of the trial court and will not be

disturbed absent an abuse of that discreoaite Farm Mut. Auto. Ins. Co. v.



Spine Specialists of MighiNo. 14-13299, 2016 WL 8787121, at *3 (E.D. Mich.
Mar. 14, 2016) (“[A] court has broadstiretion over discovery matters, and in
deciding discovery disputes, a magistijatge is entitled to that same broad
discretion, and his order @sserruled only if the district court finds an abuse of
discretion.”) (internal citation omittedJhat Plaintiff is dissatisfied with the
Court’s ruling does not mean that recolesation is proper. Accordingly,
Plaintiff’'s motion for reconsideration (DE 99) is denied.
IV. Conclusion

As Plaintiff has reiterated his initiarguments or raised new arguments for
the first time, and had and not ider@d a palpable defect, his motion for
reconsideration (DE 99) BENIED.

IT IS SO ORDERED.

Dated: May 22, 2019 Shithony P. Patti

AnthonyP. Patti
UNITEDSTATESMAGISTRATE JUDGE
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