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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

KATHLEEN J. MILLER,
Case No. 1¢v-12699
Plaintiff, Honorable Gershwin A. Drain
V.
COMMISSIONER OF SOCIAL SECURITY,

Defendant

ORDER REJECTING IN PART AND ACCEPTING IN PART THE REPORT AND RECOMMENDATION
(#13),SUSTAINING IN PART AND OVERRULING IN PART PLAINTIFF 'SOBJECTIONS (#14),
GRANTING IN PART AND DENYING IN PART PLAINTIFF 'SMOTION FOR SUMMARY JUDGMENT
(#10),DENYING IN PART AND GRANTING IN PART DEFENDANT’SMOTION FOR SUMMARY
JUDGMENT (#11),AND REMANDING FOR FURTHER PROCEEDINGS
INTRODUCTION
This matter is before theaQrt on the partiesCrossMotions for Summary Judgment as
to Raintiff Kathleen J. Miller's rguest forjudicial reviewof Defendant Commissioner of Social
Security’s denial of her application for disability insurance benefie matter was referred to
Magistrate Judge Patricia T. Morris, who issued a Report and Recommendationld® Apri
2018 recommending that Ms. Miller’'s Motion for Summary Judgment be denied, the
Commissioner’s Motion for Summary Judgment be granted, and that the Commissioner’s
findings and conclusions be affirmed. For the reasons discussed treddurt will sustain in

patt and overrule in pais. Miller’'s objections and remand the case for furtheceedings

consistent with this ler.
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. PROCEDURAL AND FACTUAL HISTORY
Ms. Miller filed an application for disability insurance benefits on July 25, 2014, alleging
a disabilty onset date of December 1, 2012. Her application was denied on November 6, 2014.
Ms. Miller then requested a hearing before an Administrative Law Judge (“ALJ”), which
occurred on February 25, 2016 before ALJ Martha M. Gasparovich. On March 11, 20416] the
issued a desion denying Ms. Miller’s clainfor benefits, finding that:
[T]he claimant has the residual functional capacity to perform light workfaseden 20
CFR 8§ 404.1567(b) except she is unable to stand/walk more than six hours in an eight
hou workday; however, sitting is unlimited, but she requires a sit/stand optioasat le
every thirty to fortyfive minutes. The claimant could lift no more than twenty pounds
occasionally and ten pounds frequently. She may occasionally stoop, squat, climb,
balance, crouch, crawl or kneel. The claimant requires a clean air environmenbrinee fr
concentrated levels of dust, fumes, chemicals, gases and other air bomis.irrita
Tr. at 16. In addition, the ALJ found that Ms. Miller is capable of performingrpéssant work
as a vice president as generally perforfi2@T 189.117034 skilled/sedentary as generally
performedperformed up to the medium exertional level). Tr. at 20-22. The Appeals Council of
the Social Security Administration denied Ms. Millergjuest for review of the ALd’decision
on June 23, 2017, “at which point the ALJ’s decision became the final decision of the
Commissioner of Social SecurityWilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th Cir.
2004) (citation omittedMs. Miller initiated this civil action with the Qurt for review of the
Commissioner’s final decision pursuant to 42 U.S.C. § 405(g).
1. STANDARD OF REVIEW
The standard of review to be employedity Gurt when examining a Report and
Recommendation isetforth in 28 U.S.C. § 636. Thisdlirt “shall m&e a de novo determination

of those portions of the report or specified proposed findings or recommendations to which

objection is made.ld. TheDistrict Court must review the administrative record as a whole, and



can ato consider any evidence in the record that has not been cited by tHee&l\Walker v.
Sec’y of Health and Human Sen&84 F.2d 241, 245 (6th Cir. 1989). “A judge of the court may
accept, reject, or modify, in whole or in part, the findings or recordatens mde by the
magistrate.”28 U.S.C. 8§ 636(b)(1)(C).

A district court may affirm, modify, or reverse the Commissioner’s decisidh,aviwithout
remand42 U.S.C. 8 405(g). Findings of fact by the Commissioner are conclusive if supported
by substatial evidenceld. The Court must affirm the decision if it is “based on [an appropriate]
legal standard and is supported by substantial evidence in the record as aSthdewyay v.

Sec’ of Health and Human Ser815 F.2d 1074, 1076 (6th Cir. 1987ulStantial evidence is
“more than a scintilla of evidence but less than a preponderance; it is suchtrelédance as a
reasonable mind might accept as adequate to support a concl&agers v. Comm’r of Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 200€jt{ng Cutlip v. Sec’y of Health and Human Ser2&
F.3d 284, 286 (6th Cir. 1994)).

V. DiscussION

An ALJ must utilizethe followingfive-step sequential analysis to determine whether a
claimant is disablednder the meaning of the regulation. If a claimant is found to be not disabled
at one step, the analysis must continue to the next step.

At the first step, the ALJ must consider whether the claimant’s work activityyif a
constitutes substantial gainful activity§GA"). 20 C.F.R. § 404.1520(a)(4)(i}. it does, the
claimant is not disabledd.

At the second step, the ALJ must consider the medical severity of the claimant’'s

impairment(s)ld. § 404.1520(a)(4)(ji If the claimant does not have a severe medically



determinable physical or mental impairment, or a combination of impairments thatrs, $hat
meets the duration requirement, the claimant is not disdbled.

At the third step, the ALJ muagain consider the medical severity of the claimant’s
impairment(s)ld. 8§ 404.1520(a)(4){j). If an impairment meets or equals one of the listed
impairments in Adpendix 1 of this subpart and meets the duration requirement, the claimant is
disabledld.

At the fourth step, the ALhust first determine the claimantasidual functional
capacity(“RFC”). Id. 8§ 404.1520(e)A claimant’'s RFC is the most that the claimant can do in a
work setting despite any physical and mental limitatitchs§ 404.1545(a)(1)f the claimant’s
impairment does not meet or equal a listed impairment, the claimant's RFC will be determined
based on all relevant medical and other evidence in the rédogJ404.1520(e). The second
part of step four entails determining whether the caias the RF@® perbrm her past
relevant workld. 8§ 404.1520(f). Past relevant waskSGA done within the past 15 years,
performedong enough for the claimant to know how to do the whtk§ 404.1560(b)(1)-or
this determination, a vocational expeNE”) may be used to provide relevant evidence
hypotheticaloncerning the physical and mental demands of claimant’s past work, whether as
actually performed or as generally performedhie national economid. § 404.1560(b)(2)if
the claimant has the RFC to perform her past relevant work, then she is not didaled.
404.1560()3).

At the fifth step, the ALJ must consider the RFC assessment made at the furth st
along withthe claimant’s age, educaticend work experience, to determine whether
claimant has “the capacity to perform other substantial gainful activitexss [in significant

numbers] in the national economyd’. 88 404.1520(a)(4)(v), 404.1560(c)(¥arley v. Sec'y of



Health and Human Serys820 F.2d 777, 779 {6 Cir. 1987).The Social Security
Administration is responsible for demonstrating thaeotvork exists in significant numbers in
the national economtpat the claimant can d@0 C.F.R. § 404.1560(c)(dj.the claimant can
make an adjustment to any other swahk, she is not disablettl. § 404.1520(a)(4)(v)f
claimant cannot do any othguch work, she is disableld.

a. OBJECTION #1

Ms. Miller’s first objectionto the Magistrateutige’s Report and Recommendatisthat
theMagistrate ddge erred in finding/ls. Miller’s tinnitus andsuperior semicircular canal
dehiscence§SCD to be nonsevereas opposed to sevdarapairmentsObj. at 2. In addition,
Ms. Miller claims that the ALJ did not consider her tinnitus and SSCD when formuiteging
RFC.Obj. at4.

An impairment is considered sevéré “significantly limits an individual’s ability to
perform basic work activities20 C.F.R. 88 404.1520(a)(4)(ii), 404.1520¢h impairment is
not severe when “medical evidence establishes only a slight abnormalitpab@ation of
slight abnormalities which would have no more than a minimal effect on an individoidity a
to work even if the individual’s age, education, or work experience were spdgifical
considered.” 1985 SSR LEXIS 19, &(parenthetical omittedPn appealhowever,‘an ALJ’'s
failure to find additional severe impairntsrat step two ‘[does] not constitute reversible €fror,
so long as thaLJ considers all limitations imposed by the claimasgsereandnonsevere
impairments in the remaining sequential st§eseFisk v. Astrue253 Fed. Appx. 580, 584 (6th
Cir. 20079 (citing Maziarz v. Sec’y of Health and Human Ser887 F.2d 240, 244 (6th Cir.
1987)). Thus, the ALJ’s failure to finds. Miller’'s tinnitus and SSCHo besevere impairments

does not constitute reversible error.



Even sothe ALJ was slirequired toconsider all Ms. Miller'anedically determinable
impairments, includinghose that are non-severe, when determining her RFC. 20 C.F.R. 8
404.1545(a)(2). Ads. Miller correctlynotes in her first objection, the ALJ only mentioned her
non-severe tinnitus and SSCD at the second and third stepsdidabéity analysisTr. at13,
15. When determininiyls. Miller's RFC d the fourth step, only once did the ALJ alludévs.
Miller’s tinnitus and SSCIDy stating thatMs. Miller has “worn hearing aids since@®” Tr. at
17. Besides this meager mention, there was no other reference or discussion cotimerning
effect that the tinnitus and SSCD would havevs Miller's RFC to perfornpast or other
work.

Magistrate Judge Morris contends that the ALJ was correct in declininggtld such
conditions as limihg when answering the questiahetherMs. Miller could perform her prior
work as a Vice Presidensince the ALJ had “found no limitation” from thamitus, SSCD, and
hearing loss. MRR at 16. To the cari, the ALJdid find limitations flowing from the tinnitus
and SSCD, otherwise she would not have found them to beewvane impairments that could
still have a “minimal effect” on hability to work. 1985 SSR LEXIS 19, *g-(parenthetical
omitted). Infact, the guarantee that the ALJ will consider both severe andavane
impairments when formulating the RFC is precisely the justification for whLdrs failure to
find an impairment to bsevere is not reversible err@eeMaziarz v. Sec'y of Health & Human
Servs, 837 F.2d 240, 244 (6th Cir. 198TheALJ failed to consider all dfis. Miller’s severe
and nonseverampairmentsvhen formulating the RFC. Thus, the At.dmmittedreversible
error.SeeKirkland v. Comm’r of Se Sec.528 Fed. Appx. 425, 427 (6th Cir. 2018ixi(hg Fisk

v. Astrug 253 F. Appx. 580, 583 (6th Cir. 2007) (“[S]o long as the ALJ consalkeds the



individual’'s impairments, the ‘failure to find additional severe impairments... woesonstitute
reversible erraf”) (emphass added)).

Ms. Miller also argues that her tinnitus, SSCD, and hearing loss are not “alleged”
impairments, as the ALJ described them, but rather aablissted by objective evidence. Tr. at
13, Obj. at 3. She points to several records from the University of Michigan demogdteat
bilateral tinnitus and SSCD, as well as abnormal CT scans, the need to weay &iearithe use
of maskers such as Klonopin, and medical opinions revealing her gradual hessiagd
worsening tinnitus. Obj. at A\s aleady discussed, the ALJ fouMs. Miller’s tinnitus and
SSCD to be noisevere because “medical evidence establishes only a slight abnormality or a
combination of slight abnormalities which would have no more than a minimal effect on an
individual’s ability to work....” 1985 SSR LEXIS 19, *8-(parenthetical omittedT.hus, the
ALJ may have referred to these impairments as “alleged” in deschtsniyliller’'s claims, yet
the ALJ’s findings demonstrate thglte found the tinnitus and SSCD todstablished by
medical evidengeyet nonsevere in naturdr. at 15. In the end, although the ALJ believed that
“the record lacks sufficient objective medical evidendernonstratinghe tinnitus and SSCD to
besevere impairmenten remand she must still consider whatesupportingobjective medical
evidencds available in the recondhen formulating the RFQd. This medical evidence
includestherecords from the University of Michigan, the Michigan Ear Institute, and any other
medical tests, notes, or opinions supeo by objective evidence.

Finally, Ms. Miller states that the ALJ’s hypothetical question posed to the VE
concerning her ability to hear while on the job conceiedMiller’s ability to perform
extended telephone conversations of more than tertderfiininutes at a tim@bj. at 5, Tr. at

51. As suchMs. Miller claimsthat the ALJ impermissibly “played doctor” by usikig.



Miller’s apparent ability to hear what was said at thparson hearing as a barometer for her
ability to conduct telephone conversations. Obj. dd&wever,the ALJ properly gave “little
weight” to this evidence since it was a “etife observance.Tr. at 19.

Nonetheless, the ALJ may only rely on a VE’s response to a hypotheticabgudstine
guestionaccuratelyportrays aclaimant'sphysicalandmentalimpairments.’Lesterv. SSA596
Fed.Appx. 387, 3896th Cir. 2015) €iting Ealy v. Comm'rof SocSec, 594 F.3d 504, 51@th
Cir. 2010). Additionally, “[tlhe ALJ is requiredto incorporate only thos@mnitationsthathe or
sheacceptedscredible” Lester 596Fed.Appx. at 389-90(6th Cir. 2015)citing Caseyw. Sec'y
of Health& HumanServs, 987 F.2d 1230, 1235 (6th Cir. 1998herefore after considering
Ms. Miller’s tinnitusandSSCDwhenformulatingtheRFC, on remand the ALJ must ensure that
shemore carefullyconsiders thanswer to théypothetical question posed to the VE concerning
Ms. Miller's ability to perform extended telephone conversations of more than ten to fifteen
minutes at a timedo the extent that the objective medical evidence supports these limitations.
Shouldthe ALJ determine thad#ls. Miller is unable to perform her previous work as either
specifically or generally performed, thére ALJ must determine whether she has “the capacity
to performother substantial gainful activity that exists [in significant numbers] inahemal
economy.” 20 C.F.R. 88 404.1520(a)(4)(v), 404.1560(c\3ajley v. Sec'y of Health and
Human Servs820 F.2d 777, 779 (6 Cir. 1987). The Social Security Adminidica is
responsible for demonstrating that other work exists in significant numbéues mational
economy thaMs. Miller can do. 20 C.F.R. £04.1560(c)(2). IMs. Miller can make an
adjustment to any other such work, she is not disalde8.404.152()(4)(v). If she cannot do

any other such work, the ALJ must find her to be disalbied.



b. OBJECTION #2

Ms. Miller’'s second objection is that the Magistratelge erred in giving the treating
physician’s opinion limited weight agpposed to controlling weight. Obj. atMs. Miller
contends that treating physician Dr. Mariotti’s opinion is supported by climcabhjective
evidence rather than soldi§s. Miller's subjective reports. Obj. at 8. AdditionalMs. Miller
argues that the RpistrateJudge did not explain how Dr. Mariotti’s opinion conflicted with other
evidence in the record. Obj. at 10. FinaMs. Miller argues that the BbistrateJudge did not
give the required “good reasons” for giving limited weight @ tileating physician’s opinion.
Obj. at 10.

Opinions of treating physicians only receive controlling weight on the nature agrit\sev
of Ms. Miller’s impairments if they are “welupported by medically acceptable clinical and
laboratory diagnostic techniques” and are “not inconsistent with the other substaiaice in
[the] case record.” 20 C.F.R. 8§ 404.1527(c)(2). The ALJ “will always give good reasornisef
weight attributed to the medical opinionME. Miller’s treating sourcdd. § 404.1527(c)(2).
“Good reasons” must have support in the record, and “must be sufficiently specifikealear
to any subsequent reviewers the weight the adjudicator gave to the teeatiog's medical
opinion and the reasons for that weight.” 1996 SSR LEXIS 9, *12.

Substantial evidence supports the ALJ’s decision to give limited weight to theropini
treatingphysician Dr. Mariotti, and that the ALJ gave good reasons for doing so. As the ALJ
explained, she gave limited weight to Dr. Mariotti’s opinion because she caltyitelied on
Ms. Miller’s selfreported subjective symptomswhich are insufficient to establish a finding of
disability. See Bell v. BarnhartLl48 Fed. Appx. 277, 285 (6th Cir. 2005). This was a good reason

to give limited weight to the opinion because it has suppdhe record and is sufficiently clear:



Dr. Mariotti repeatedly stated thisits. Miller “relates” certain symptoms, not once in her
guestionnaire pointing to any weldlipported medically acceptable clinical and laboratory
diagnostic telsniques to support her opinion. Tr. at 422-28. Thus, althtsghMiller is right in
pointing out that the ALJ did not explain how Dr. Mariotti’'s opinion was inconsistent with other
substantial evidence in the case record, this was unnecessary since the Alrdathd
determned that controlling weight could not be given to the treating physician’s opinion becaus
it was not supported by medically acceptableicél or laboratory techniques. Tr. at 19. Thus,
although there are other sources of objective medical evidence to sMgpdftller’s tinnitus
and SSCD on the record, Dr. Mariotti’'s opinion was not one of them.
V. CONCLUSION

Accordingly, Plaintiff Kathleen JMiller’s objections (#14) arBUSTAINED in part and
OVERRULED in part. The Court hereby REJECTS in part and ACCER part Magistrate
Judge Patricia T. Morris’s April 19, 2018 Report and Recommendation (#13), DENIES in part
and GRANTS in part Defenda@ommissioner of Social Security’s Motion for Summary
Judgment (#11), GRANTS in part and DENIES in pdaintiff Kathleen JMiller’s Motion for
Summary Judgment (#10), and REMANDS this case for further findings in ancerdath this

decision pursuant to 42 U.S.C. § 405(Qg).

SO ORDERED.

s/ Gershwin A. Drain
U.S. District Court Judge
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