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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOHN LAUVE and
ROBERT DAVIS,

Plaintiffs, CasdNo. 17-cv-12726
HonMark A. Goldsmith
VS.

JANICE WINFREY, et al.

Defendants.
/

OPINION & ORDER
DENYING PLAINTIFES' EMERGENCY MOTION FOR A CERTIFICATE OF
APPEALABILITY (Dkt. 28)

This matter is now before the Court éHaintiffs John Lauveand Robert Davis’s
emergency motion for a certificatd appealability (Dkt. 28). Tk Court issued an order on
November 13, 2017 denying Plaintiffs’ emergenuytion for a writ of madamus and declaratory
judgment with respect to counts ¥hd VII of the comlaint (Dkt. 21). Plaintiffs now seek to
immediately appeal the Court’s nj to the Sixth Circuit. For the reasons that follow, the Court
denies Plaintiffs’ motion.

l. BACKGROUND

Plaintiffs filed their original complaindn August 20, 2017, alleging that their rights were
violated by Defendants Janice Wiey, the Detroit City Clerk; Da@el Baxter, the director of
Elections for the City of Deoit Election Commission; and ¢hDetroit City Council when
referendum petitions submitted by Plaintiffs wermgected. In addibn to their claims for
violations of procedural due geess and equal protection pursuamt2 U.S.C. § 1983, Plaintiffs

requested that this Court issue a writ ofnad@mus compelling Defendant Janice Winfrey to
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canvass the referendum petition®(@t VI) and issue gudgment declaringhat 2017 Ordinance
No. 19-17 — the subject of Plaintiffs’ referendpatitions — is suspended until Defendant Winfrey
makes a final report regarding the sufficiencyintiffs’ referendum petitions (Count VII). See
Compl. (Dkt. 1). The next day, Plaintiffs flean emergency motion for a writ of mandamus and
declaratory judgment with spect to Counts VI and VII aheir complaint (Dkt. 5).

This Court entered an order denying Riffisi emergency motion, but expressly stated
that it was not dismissing Counts VI and VIl bealthe parties [had] not briefed the merits of

these counts with the focus of whether they &hbe dismissed|[.]”Lauve v. Winfrey, No. 17-

12726, 2017 WL 5247897, at *4 (E.D. Mich. Nov. 13, 20 P1nintiffs filed the instant emergency
motion nearly a month later, asking that this Caertify its order as a final judgment so that
Plaintiffs may appeal the Cousttlecision to the Sixth Circuit.

Il. ANALYSIS

The Federal Rules of Civil Procedure providat when an action presents more than one
claim for relief,
any order or other decision . . . tlaljudicates fewer than all of the
claims or the rights and liabilitiesf fewer than all the parties does
not end the action as to any oktblaims or parties and may be

revised at any time before the gntif a judgment adjudicating all
the claims and all the parties rights and liabilities.

Fed. R. Civ. P. 54(b). Howevergticourt “may direct entry of arfal judgment as to one or more,
but fewer than all, claims or gaes only if the court expressly determines there is no just reason
for delay.” 1d.

The first step in a Rule 54(b) certificatiorthe entry of a final judgment, which is satisfied
“where some decision made by the district colintnately disposes of one or more but fewer than

all of the claims or parties in a multi-clamdlti-party action.” _General Acquisition, Inc. v.

GenCorp, Inc., 23 F.3d022, 1026-1027 (6th Cir. 1994 he “final judgment must be “final’
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in the sense that it is ‘an ultineatisposition of an individual claim entered in the course of a

multiple claims action.”_ld. at 1027 (quoting Cigg-Wright Corp. v. General Elec. Co., 446 U.S.

1, 7 (1980)). Further, when describing what constitutes a “claim” for purposes of Rule 54(b), the
Sixth Circuit has explained that “even though diffeteebries of liability may have been asserted,
the concept of a claim under Rule 54(b) denotesatigregate of operativacts which give rise

to a right enforceable in the courts.” Id. at 1028 (quoting Mcintrye v. First Nat'l Bank of

Cincinnati, 585 F.2d 190, 191 (6th Cir. 1978)).

This Court has been clear that it did not dismiss Counts VI and VIl of Plaintiffs’ complaint
even though it denied their motion. Accordinglyere has been no ultimate disposition of these
counts. Additionally, these counts are not “clainfst”purposes of Rule 54(b), separate from the
other counts that Plaintiffsllege. Many, if not aft,of the counts alleged by Plaintiff arise “out of

the same aggregate of operfatets,” Lowery v. Fed. Express Corp., 426 F.3d 817, 821 (6th Cir.

2005); that is, Defendants’ rejemt of referendum petitions submitted by Plaintiffs in August
2017. “Adistrict court’s rejection of one of seakrequests for relief eing from a single wrong
does not establish appellate jurisdiction under Bd(@).” GenCorp, 23 F.3d at 1028. Therefore,

the requirement of “an ultimate dispositionasf individual claim” has not been met.

! Plaintiffs filed an amended complaint (Dkt. 26 same day that they filed the instant motion.
They added two new claims: a request for a fuelgt declaring that § 12-101 of the 2012 Detroit
City Charter is unconstitutionally void for vaquess, and a request fardeclaratory judgment
declaring that Ordinance No. 19-17 is not an appatipn ordinance. Plaintiffs allege that the
former request for declaratory judgment is dodefendants Winfrey and Baxter declaring the
referendum petitions null and void “due to the Defendants’ foileg Ordinane No. 19-17 was
not subject to referendum because it was amardie that made an appropriation.” Am. Comp.
1 107. Plaintiffs argue that thenguage in the Detroit City CHhar referring to an “appropriation
ordinance” is unconstitutionally wb for vagueness._Id. { 112. Wever, the latter request is
related to Plaintiffs’ desire toirculate initiative petitions, raén than referendum petitions, to
repeal Ordinance No. 19-17, and thus does noeapfp arise out of the same aggregate of
operative facts as the other counts i dmended complaint. Am. Compl. {1 138-147.
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Even assuming that the first step in Rule 54(b) certification had been met, the Court would
then need to determine that thevas no just reason to delay #ggoeal of Counts VI and VII.
Such a determination “requiresetldistrict court to balance threeeds of the parties against the
interests of efficient case managementGenCorp, 23 F.3d at 1027The Sixth Circuit has
articulated the following non-exhative list of factorshat the district cort should consider:

(1) the relationship between thajudicated and unadjudicated
claims; (2) the possibility that the need for review might or might
not be mooted by future developmeirtghe district court; (3) the
possibility that the reviewing countight be obliged to consider the
same issue a second time; (4) the presence or absence of a claim or
counterclaim which could result iset-off against the judgment
sought to be made final; (5) mislegleous factors such as delay,
economic and solvency consideratipsisortening the time of trial,
frivolity of competing clains, expense and the like.

Id. at 1030 (quoting Corrosioneering, Inc.Thyssen Envt'l Sys., Inc., 807 F.2d 1279, 1283 (6th

Cir. 1986)).

Plaintiffs argue that an immede appeal of this Court’'s de@mn is necessary so that the
referendum may possibly be placed on the August Z0iBary Election ballot. Pl. Mot. at 3-4.
They contend that the remainder of the claims — including the new claims added in the amended
complaint — may not be adjudicated in time for toi®ccur. Defendants respond that Plaintiffs’
stated desire to place amtiative petition on the ballot mayoot the current issues regarding the
treatment of their referendum padits, and also argue that Pl#istfiled an amended complaint
with new counts that “do not involve an actual conersy” while claiming tat they are interested
in a speedy resolution of this cadeef. Resp. at 3 (Dkt. 32).

The Court finds that the “undesirability piecemeal appeals” wghs against Rule 54(b)
certification. As stated abovegite is a strong relationship betweezarly all of Plaintiffs’ counts,
not just those that Plaiffis wish to appeal, as albunts but one arise out thfe same set of facts.

This presents a high likelihood thiie court of appeals would netxlconsider the same issues
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multiple times, if these counts are appealed séggraFurther, the Cotinotes that Defendants
have already filed a motion to dismiss all of Ridis’ claims (includingCounts VI and VII of the
original complaint). It is, therefore, possible th#tof the claims will be resolved as a result of
the Court’s decision on that motion, which would provide for a more efficient appeal.

II. CONCLUSION

For the reasons provided, Plaintiffs’ emergenwotion for a certificate of appealability

(Dkt. 28) is denied.

SOORDERED.
Dated: March 30, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documas served upon counsel of record and any
unrepresented parties via the Court's ECF Systeheiorespective email or First Class U.S. mail
addresses disclosed on the Notic&lafictronic Filing on March 30, 2018.

s/KarriSandusky
Case Manager




