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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SOFRONZO ERIC HORNE,
Petitioner, Case No. 17-13225

Honorable Laurie J. Michelson

V.

THOMAS WINN,

Respondent.

OPINION AND ORDER DENYING AMENDED PETITION
FOR WRIT OF HABEAS CORPUS [10]

Michigan prisoner Sofronzo Eric Horne pleadgdlty to the delivery or manufacture of
less than 50 grams of heroin pursuant to a plezeagent in the LivingstoCounty Circuit Court.
Horne was sentenced as a fourth habitual offeted&2 to 30 years imprisonment, restitution, and
certain court costs in 2015. Horne now brings a habeas cpsgtition pursuant to 28 U.S.C.
§ 2254 and raises claims concerning the validfthis sentence and restitution. For the reasons
stated below, the Court concludes that thadaems lack merit andenies the petition.

l.

Horne’s conviction arises from his sale of hertw two individuals in 2013 that resulted
in a woman’s deathSge ECF No. 12-3, PagelD.238.) Horne wagiatly charged, as a fourth
habitual offender, with the dekvy of heroin causing deattseé ECF No. 12-1.) In January 2015,
he pleaded guilty to the lesser included offensdebivery of less than 50 grams of heroin and
admitted being a fourth habitual offende3e ECF No. 12-3, PagelD.232-233, 237-238.)

A sentencing hearing was hefdFebruary 2015. Theial court stated tht the sentencing

guidelines were scored at 38 to 152 monthsclwvincluded a sentencing enhancement because a
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death resulted from the commign of the offense (OffensWariable 3). (ECF No. 12-4,
PagelD.259-260.) The court rejected a challengddignse counsel to the scoring of Offense
Variable 3 (OV-3). (d. at PagelD.266—-267.) The friaourt then sentenced Horne as a fourth
habitual offender to 12 to 30 years impris@amny restitution, and c&in court costs.Id. at
PagelD.269.)

After the Michigan Supreme Court held thhé state’s mandatpisentencing guidelines
violated the Sixth Amendmensee People v. Lockridge, 870 N.W.2d 502, 511 (Mich. 2015),
Horne filed a motion with the trial court alhenging the validity of his sentence untdeckridge.
The trial court conducted a hearingdadenied the motion. (ECF No. 12-5.)

Horne then filed a delayed application feaVve to appeal with ¢hMichigan Court of
Appeals, which was denied for lack of meReople v. Horne, No. 330188 (Mich. Ct. App. Feb.
2, 2016). He also filed aapplication for leave tappeal with the MichigaBupreme Court, which
was denied in a standard ordeeople v. Horne, 882 N.W.2d 160 (Mich. 2016).

Horne’s amended petition for avof habeas corpus raisesawlaims. He alleges that he
was deprived of his constitutional rights because (1) his sentence was based on an erroneously
scored offense variable influenced by an unobargffense and (2) thestiution portion of his
sentence is not supported by any evidence in the record. (ECF No. 10.)

.

The Antiterrorism and Effective Death Pegatict (“AEDPA”) (and 28 U.S.C. 8§ 2254 in
particular) “confirm[s] that state courts atke principal forum for asserting constitutional
challenges to state convictiongdarrington v. Richter, 562 U.S. 86, 103 (20119ee also Cullen
v. Pinholster, 563 U.S. 170, 182 (2011). If a claim was “adpadéd on the merits in State court

proceedings,” this Court cannot grant habeas comgief on the basis of that claim “unless the



adjudication of the claim . . . resulted in a dem” (1) “that was contrg to, or involved an
unreasonable application of, cleadgtablished Federal law, dstermined by the Supreme Court
of the United States” or (2) “that was based omareasonable determination of the facts in light
of the evidence presentedthre State court proceeding®e 28 U.S.C. § 2254(d). But if the state
courts did not adjudicate a claim “on the merits,” this “AEDPA deference’ does not apply and
[this Court] will review the claim de novoBiesv. Sheldon, 775 F.3d 386, 395 (6th Cir. 2014).

[1.

A.

Horne first asserts that he is entitled todwdrelief because his sentence was erroneously
enhanced based on judge-found$afECF No. 10, PagelD.49.)

After Horne pleaded guilty to delivery of her@s a fourth habitual offender, in accordance
with the sentencing scheme irapé at the time, his mandat@gntencing guidelines range was
calculated by scoring a number of offense vaegbAt the sentencinigearing, Horne’s counsel
objected to the scoring of OV-8hich was scored at 100 pointsskd on the fact that “death
result[ed] from the commission of the offense.CfENo. 12-4, PagelD.260.) This fact was not an
element of the lesser offense Horne was convigfedor did Horne otherwise admit to it as part
of the plea. Moreover, defense counsel argined testimony and a report by the pathologist
indicated that the victim's death was an accidend that she died fmo overdosing on multiple
drugs, not just the heroin sold to her by Hormd.) (Horne’s counsel argdethat if OV-3 was
properly scored, the guidelineange would have been 5 to Atnths, rather than 38 to 152
months. [d. at PagelD.263.)

The sentencing judge found that Horne’s salbavbin to the victim resulted in her death

and so he had properly scored OV-3. The judhges denied defense counsel’s challenge to the



guidelines rangeld. at PagelD.267.) The judge then sentghHorne to a mimum sentence of
12 years (144 months), near tohe of the guidelines rangdd(at PagelD.269.)

To the extent that Horne challenges the underlying finding that his crime resulted in the

death of a woman, his claim is not cognizable on federal habeas r&eekastelle v. McGuire,
502 U.S. 62, 67-68 (1991) (“[I]t 1ot the province of a federal @as court to reexamine state-
court determinations astate-law questions.”Pulleyv. Harris, 465 U.S. 37, 41 (1984)) (“Because
Petitioner alleges only errors of state sentencing law, his claims are not cognizable on habeas
review.”); see also Coleman v. Curtin, 425 F. App’x 483, 484—85 (6th Cir. 2011) (“To the extent
that [petitioner] assertsis sentence was improperly calculatedier state law, his claim is not
cognizable in federal hals proceedings.”). Claimghich arise out of a ate trial court’s scoring
of offense variables are not cognizable on habedasw unless the petiti@r can show that the
scoring “was so unfair as to violate his due procigds or that the trial court relied on inaccurate
information during sentencingGunn v. Burton, No. 19-1077, 2019 WL 7602327, at *3 (6th Cir.
July 30, 2019).

Horne does also argue that his sentencingatgdl his due process rights. Horne asserts
that his sentence violated his due process rightsaiuse the judge was influenced by a charged
offense Horne did not plead to, as well a®eeous supporting facts. (ECF No. 10, PagelD.40.)
A sentence may violate federal duecess if it is based on materially false information which the
defendant had no opportunity to correldwnsend v. Burke, 334 U.S. 736, 741 (194&ge also
Roberts v. United Sates, 445 U.S. 552, 556 (1980)nited States v. Sammons, 918 F.2d 592, 603
(6th Cir. 1990) (defendant must have a megful opportunity to rebutontested sentencing

information). To prevail on such a claim, a petitioner must show that the court relied upon the



materially falg informationMarin v. Brewer, No. 16-2420, 2017 WL 4677508 (6th Cir. Apr.
28, 2017) (citingJnited States v. Polsdlli, 747 F.2d 356, 358 (6th Cir. 1984)).

Horne makes no such showing (nor does he sgem to make the allegation). Rather, the
record shows that Horne had a sentencing hearidga motion hearing before the state trial court
in which his counsel zealously contested the sentencing factors the judge religse B&K Nos.
12-4, 12-5.) Nor does Horne make any showing theastoring was so unfair as to violate his due
process rightsSee Gunn, 2019 WL 7602327, at *3.

But Horne also asserts a violation of higtBiAmendment right to a trial by jury. When
calculating Horne’s sentence, the sentencingguatipsidered the fact that a woman who bought
drugs from Horne died from overdose. But, skeiygne, no jury found that fact and he never
admitted to it either. So, Horne argues, hisis&imendment rights werealated when the judge
imposed his sentence.

Horne points tdBurrage v. United States, 571 U.S. 204 (2014), anlleyne v. United
Sates, 570 U.S. 99 (2013), to support his claitihat the sentencing court engaged in
unconstitutional judicial fact-finding.

Burrage concerns the interpretation of a fedesttute and does not@p in the context
of Horne’s conviction under Miggan Compiled Laws 88 333.7401 and 7693571 U.S. at
218-19;People v. Wright, No. 11-238177-FC, 2015 Mich. Cir. LEXIS 452, *12 (Mich. 6th Cir.
Ct. Jan. 22, 2015) Burrage concerned the construction of a sarmte enhancement provision in a
federal statute, 20SC 841—not MCL 750.317a.”).

That leaves Horne witilleyne. And Alleyne does apply to Horne’ sentencing. To

understand why, a bit of additional lawdaprocedural history is necessary.



First the law. IMAlleyne, the Supreme Court held thats@entencing, “any fact that increases
the mandatory minimum ian ‘element’ that mudte submitted tahe jury.” 570U.S. at 103. A
few months after Horne’s seamtcing, the Michigan Supreme Court applied the holdindleyne
to find that the state’s mandat@gntencing guidelines in placetl¢ time of Horne’s sentencing
violated the Sixth Amendmen®eople v. Lockridge, 870 N.W.2d 502, 511 (Mich. 2015). The
court reasoned that the guidelines violated3tx¢h Amendment becausesth“require[d] judicial
fact-finding beyond facts admitted bye defendant or found by theyuo score offense variables
that mandatorily increase[d] the floorthie guidelines minimum sentence randd.’at 506. As a
remedy, the court kept the guidelines in place but rendered them advisory rather than mandatory.
Id. at 524.

Now the procedural history. Horne filednaotion with the trial court challenging the
validity of his sentence undérockridge. The trial court conducted hearing and denied the
motion. (ECF No. 12-5.) The trial ad held that there was no piagrror in Horne’s sentencing
because the court would have imposed the santersm considering the guidelines as advisory
rather than mandaty, as required byockridge. The court found an upward departure from the
base sentence was warranted by the victideath and the circumstances of the cask.af
PagelD.279-280.) Horne also raised this claim impication to the Michigan Court of Appeals
for leave to appeal. (ECF Nb2-6, PagelD.291.) Although the coditl not discuss its reasoning,
it denied the applicatioffor lack of merit in the grounds presentedlt.(at PagelD.282.) The
Michigan Supreme Court also declined to review the cl8®Horne, 882 N.W.2d at 160.

That procedural history dictatesdeferential standard of review of the state trial court’s
reasoning. Because neither oé thtate appellate court ordexsplains why Horne’s claim was

without merit, the Court looks “to the last reasoned state opimton to determine the basis for



the state court’s rejection of [Horne’s] clainGuilmette v. Howes, 624 F.3d 286, 291 (6th Cir.
2010) (citingYlst v. Nunnemaker, 501 U.S. 797, 803 (1991)). Hetbe last reasoned state court
decision was the state sentencing court’s daetidenying Horne’s motion for resentencing post-
Lockridge. In that hearing, the judge ruled thatweuld have imposethe same sentence under
an advisory version of the glelines and thus dieed to resentence hoe. (ECF No. 12-5,
PagelD.279.)

This decision was not contrary to or an unreasonable interpretation of clearly established
federal law.See 28 U.S.C. § 2254(d).

It is true that Horne’s sentence svariginally imposed in violation oAlleyne, a clearly
established Supreme Court precedent. But the statrt remedied this error by holding a hearing
on Horne’s motion for resentencing and rulitgat it would apply the same sentence under
Michigan’s new advisory sentencing scheme. Under Michigan law, this determination is all that is
required to cure hockridge error. See Lockridge, 870 N.W.2d at 523 (“[A]ny of the errors in the
procedure for selecting the original sentenceusdised in this opinion wodlbe harmless, and not
prejudicial under plain error aryais, if the judge decides on renak. . . the sentence would have
been essentially the same as originatiposed.” (internalitation omitted)).

And there is no clearly estisdghed federal law that reqeis anything more. A sentence
premised on an advisory version of previousgndatory sentencing guidelines does not implicate
the Sixth Amendment and thus does not vioRdteyne. See Horn v. Haas, No. 2:17-CV-10181,
2019 WL 5653383, at *8 (E.D. Mich. Oct. 31, 2019) (cituhgted Satesv. Booker, 543 U.S. 220,
233 (2005));see also Reign v. Gidley, 929 F.3d 777, 780 (6th Cir. 2019) (“[T]he constitutional
error here was the mandatory Apgtion of the guidelines, not mady the consideration of judge-

found facts.”). Because Horne’s sentence waSine&d under the advisory sentencing scheme,



the state court’s decision to deny resenteneiag reasonable and complied with both state and
federal law.

Moreover, any improper judicidlact-finding at the origial sentencing was harmless
because the sentencing judge averred that hedviaye imposed the same sentence whether the
guidelines were mardory or advisorySee Horn, 2019 WL 5653383, at *8ee also Orrick v.
Macauley, No. 19-1240, 2019 WL 2454856, at *3 (6th Qitay 8, 2019) (affirnmg the district
court’s finding that tk petitioner’s claim undeXlleyne was harmless, because the state trial court
said that it would have imped the same sentence whethar ¢fuidelines were mandatory or
advisory).

Horne is thus not entitled to habeas relief on his claim that his sentence was computed
based on impermissibladicial fact-finding.

B.

Horne also asserts that hedntitled to habeas reliddecause the trial court imposed
restitution as part of his seence without having a docemted basis for doing so.

The Court does not have sulijenatter jurisdiction to reew this claim because it is
unrelated to Horne’s custody. “Inmyeral, fines or restitution ordefall outside the scope of the
federal habeas statute because they do nafysd#itie ‘in custody’ requement of a cognizable
habeas claim.Washington v. McQuiggin, 529 F. App'x 766, 773 (6th Cir. 2013) (citikipited
Sates v. Watroba, 56 F.3d 28 (6th Cir. 1995)3ee also Michaels v. Hackel, 491 F. App’x 670,

671 (6th Cir. 2012) (per curiam) (holding that a challenge to a fine is not cognizable under § 2254).

So the Court must dismiss Horne’siglachallenging his restitution order.



V.

For the reasons stated, the Cauamcludes that Horne’s claims lack merit such that he is
not entitled to federal habeaslief. Accordingly, the Court DENIES and DISMISSES WITH
PREJUDICE the petition for a wiitf habeas corpus. (ECF No. 10.)

Horne’s motion to reopen case (ECF No. 20) is DISMISSED AS MOOT.

Before Horne may appeal the Court’s decismrmertificate of appeability must issue.
Se 28 U.S.C. § 2253(c)(1)(a); Fed. R. App. P. 22fgertificate of appeability may issue “only
if the applicant has made a sulmgial showing of the denial @ constitutional right.” 28 U.S.C.

§ 2253(c)(2). Because the Courtshejected Horne’s habeasiola on the merits, to satisfy

§ 2253(c)(2), Horne must show “that reasonablesisitould debate whethgar, for that matter,
agree that) the petition should hdeen resolved in a different manner or that the issues presented
were adequate to deserve encouragement to proceed fullaek V. McDaniel, 529 U.S. 473,

484 (2000) (internal quotation marknd citation omitted). Havirgpnducted the requisite review,

the Court concludes that Horne fails to maketlstantial showing of the denial of a constitutional
right as to his habeas claims. Accordinglye @ourt DENIES a certificate of appealability.

However, if Horne chooses to appeal theurt's decision, he may proceed in forma
pauperison appeal because an appeal coulddi@n in good faith. 28 U.S.C. § 1915(a)(3).

IT IS SO ORDERED.

Dated: October 21, 2020

s/Laurie]. Michelson

LAURIE J. MICHELSON
UNITED STATESDISTRICT JUDGE




