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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

STANLEY WILLIAM HARRISON,
Petitioner, Case No. 17-13692

Honorable Laurie J. Michelson

V.

SHIRLEY HARRY,

Respondent.

OPINION AND ORDER DENYING PETI TION FOR A WRIT OF HABEAS
CORPUS

In the fall of 2013, Shandar Turneas stabbed to death in frasfther four-year-old twins.
The twins identified Petitioner Stanley Williakharrison as the person who killed their mother,
stating so to a neighbor who ramhelp and to two police officemwho arrived on the scene. Based
on this and other evidence, a jury convicted Harriof first degree murdand sentenced him to
life in prison.

Harrison appealed without success. He nowseekrit of habeas cpus from this Court.
He raises six claims, but all are barred by 8§ 2254(d) or § 2254(e)(1) or otherwise lack merit.
Harrison’s petition therefe will be denied.

|. PROCEDURAL HISTORY
A.

The Court accepts the facts as found by the Idath Court of Appeals unless the factual
findings are unreasonable, 28 U.S.C. § 2254(d)§2)are rebutted by clear and convincing
evidence, 28 U.S.C. § 2254(e)(1). The Michigaourt of Appeals recounted the evidence

presented at Harrison'’s trial:
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On September 27, 2013, defendant stabbeddaindrurner to death in front of her

four-year-old twins. After hearing the chiéh begging for their ntber not to die,

a neighbor, Teala Stevens, ran down stmg to the victim, who was lying in the

yard with her sons standirgyer her. The victim askeStevens to take her twins

into her home and call 911. Emergency mabservices personnel arrived shortly

thereafter, performed on-scene medicderdton, and took the victim to the

hospital, where she later died. According to the medical examiner, the victim was
stabbed eleven times, aadtab wound through her lungs caused her death, which
was determined to be a homicide. Thar-year-old twins identified defendant,

who was referred to as “Daddy Stanley,tlas person who stabbed their mother.
People v. HarrisonNo. 327708, 2016 WL 5328694, at *1 (Mich. Ct. App. Sept. 22, 2016). (The
Michigan Court of Appeals added a footnotectarify that Harrison was not the children’s
biological father. Harrison viewddmself as a fatherdure to the boys.) A jury convicted Harrison
of first degree murder, Mich. Compaws § 750.316(1)(a), and heswsentenced tife in prison.
Harrison, 2016 WL 5328694, at *1.

Harrison appealed, raising the sasnegrounds of appeal that beserts now in this federal
habeas proceedingeople v. HarrisonNo. 327708, 2016 WL 5328694t *1 (Mich. Ct. App.
Sept. 22, 2016)See alsoECF No. 15-13.) His conviction was affirmed on appé@l.The
Michigan Supreme Court then denied leave to apgtadple v. Harrison891 N.W. 2d 492
(2017).

B.

Harrison then sought relief in federal court by filing a petition for a writ of habeas corpus.
(ECF No. 1, PagelD.5.) After dnitial round of briefing, this Cotdirallowed Harrisa to file an
amended petition. (ECF No. 16.) The amendedipetraises the sameaynds with additional
briefing. See id. The Warden advised the Court that shailg continue to rely on her original

response.§eeECF Nos. 14, 18.) Harrison has sincedilevo supplemental authorities and a

document titled “Evidence supporting suppétal authority.” (ECF Nos. 22, 24, 25.)



Harrison raises six claims challenging his catigh: (1) the trial court denied Harrison a
fair trial by admitting inadmissible hearsay statetadyy non-testifying witnesses; (2) the trial
court denied Harrison a fair trial by admittingiamoluntary statement after he invoked the right
to remain silent and then involuntarily waived that right, and his att@rrfi@jure to move to
suppress the statement constitutieeffective assistance of couns€B) the trial court denied
Harrison a fair trial by admitting, @v objection, evidence that Heon had been released from
prison a few days before the affe; (4) the prosecutor denietrrison a fair trial by making
improper arguments during triagnd his attorney’s failure to object constituted ineffective
assistance of counsel; (5) that he was denieghchess when the trial court denied his motion to
guash the bindover order and dismiss the charigifogmation at the outset of his case because
the testimony of the twin boys tite preliminary examation was insufficient evidence, and that
his trial counsel was ineffective for failing to puesan interlocutory appeal on that basis; and (6)
the trial court abused its discretion when it @erfiis motion for a newial and motion for DNA
testing. SeeECF No. 16)

The Court will deny the petition because therakare without merit. The Court will also
deny Harrison a certificatof appealability.

Il. PROCEDURAL DEFAULT

As a preliminary matter, thé/arden argues that Harrisorsecond and fourth claims are
procedurally defaulted because Harrison failed to object at trial. Harrison counters that his trial
counsel was ineffective fdailing to object.

Ineffective assistance of counseay establish good ca@l to excuse a pcedural default.
Edwards v. Carpente29 U.S. 446, 451-52 (2000). And thisutt has the discretion to deny a

habeas claim on the merits eviethe claim may bgrocedurally defaulted or unexhaust8ede



Hudson v. Jones351 F.3d 212, 215 (6th Cir. 2003) (citihgmbrix v. Singletary520 U.S. 518,
525 (1997)). In this case, judicial economy favosohgng Harrison’s claimen the merits rather
than delving into complicated questionfsprocedural default and exhausti@ee, e.gHelms v.
Bowerman 785 F. App’x 274, 279 (6th Cir. 2019) (proceeding to the merits of a habeas claim
because “the procedural-default issue here mgpticated and unnecessany the disposition of
this case.”).
[ll. LEGAL STANDARD

The Antiterrorism and Effective Death rdty Act (AEDPA) “@nfirm[s]” under 28
U.S.C. § 2254 “that state courts are the prindipaum for asserting constitutional challenges to
state convictions.Harrington v. Richter562 U.S. 86, 103 (20113ge also Cullen v. Pinholster
563 U.S. 170, 182 (2011). If a claim was “adjudicatadhe merits in State court proceedings,”
this Court cannot grant habeas corpus relief erbtisis of that claim fess the adjudication of
the claim .. . resulted in a decision” (1) ‘th@as contrary to, or involved an unreasonable
application of, clearly established Federal lagzdetermined by the Supreme Court of the United
States” or (2) “that was based on an unreasonablematgion of the facts in light of the evidence
presented in the Stafcourt proceeding.See28 U.S.C. § 2254(d). But state courts did not
adjudicate a claim “on ghmerits,” this “AEDPA deferencaloes not apply and [this Court] will
review the claim de novoBies v. Sheldqrv75 F.3d 386, 395 (6th Cir. 2014).

IV. ANALYSIS

There is no dispute in this case that the statets adjudicated all of Harrison’s claims “on
the merits” as that phrase is used in 8 2254(@he Michigan Court of Appeals reviewed
Harrison’s second and fourthaims for plain errorseePeople v. HarrisonNo. 327708, 2016 WL

5328694, at *5, *7 (Mich. Ct. App. Sept. 22, 2016), whatill counts as an “on the merits”



determination,see Stewart v. Trierweiler867 F.3d 633, 638 (6th Cir. 2017)). The Court
accordingly cannot grant habeasetlinless the state court issuedecision in Harrison’s case
that was either contrary to, or involved an unoeable application of, clearly established Federal
law as determined by the Supreme Court @& tnited States, or based on an unreasonable
determination of the facts in light of the evideréth that in mind, th€ourt turns to Harrison’s
six claims for relief.

A. Hearsay

Harrison argues that the trial court violatad Sixth Amendment right to confront those
testifying against him by admitting impermissible lsagrstatements at four different times. Under
the excited utterance exceptione ttrial court admitted recorded and unrecorded statements by
Turner’s 4-year-old twins, made a neighbor and to two policdgficers soon aftetheir mother
was attacked. Although thwins testified at the ptiminary examination, &y did not testify at
trial. Harrison also argues that the trial dauomproperly admittd the recordingf a 911 call to
police from Turner’s neighbor, who calléar help shortly after the attack.

As a general rule, it is “ndhe province of dederal habeas court teexamine state-court
determinations on sefcourt questions.Estelle v. McGuire502 U.S. 62, 67-68 (1991). On
federal habeas review, errors in the applicabbrstate law, especiallyulings regarding the
admissibility of evidence, are usually not cognizaBeymour v. Walke24 F.3d 542, 552 (6th
Cir. 2000). The admissibility of evidence under Mgan’s hearsay rules it cognizable in a
habeas corpus proceedir§ee Byrd v. Tessme82 F. App’x 147, 150 (6th Cir. 2003). Thus,
Harrison’s claim that the trial court improperly admitted the twins’ out-of-court statements under

the excited utterance exception to the Michigaarbay rule presents a state evidentiary law issue



which is not cognizable diederal habeas revieBee, e.g.Smith v. Jone826 F. App’x 324, 330
(6th Cir. 2009)see also Williams v. Whit&83 F. Supp. 2d 969, 97577 (E.D. Mich. 2002).
The Court will, however, address Harriselaims under the Confrontation Clause.
1. Statements to the Neighbor

Petitioner first claims that &iSixth Amendment right to cawintation was violated by the
admission of the twins’ statements to theighbor, Teala Stevens: “My daddy—Daddy Stanley
killed my mom—mommy, becausesstidn’t love him anymore.”

The Michigan Court of Appeals rejected Harrison’s claim:

[T]hereis . .. no violation of defendastonfrontation rights because the statement

to Stevens was nontestimonial in naturg.was made ta neighbor, not law

enforcement personnel, imaiately after a brutal abbing while the victim was

bleeding to death. These circumstarredigct a statement made during an ongoing

emergency, not to assista potentiaprosecution.
People v. Harrison2016 WL 5328694, at *2.

Out-of-court statements that are testimomatature are barred by the Sixth Amendment
Confrontation Clause unlessethwitness is unavailable and the defendant has had a prior
opportunity to cross-examine the witness, regardless of whstloér statements are deemed
reliable by the courtSee Crawford v. Washingto®41 U.S. 36 (2004). But the Confrontation
Clause is not even implicated, and need notdiesidered, when non-testimonial hearsay is at
issue.See Davis v. Washingtds¥7 U. S. 813, 823—-26 (2006ge also Desai v. Book&38 F.3d
424, 425-26 (6th Cir. 2008). Remarks made tmilfa members or aguaintances are not
testimonial Crawford,541 U.S. at 51-52, 56. As the Supreme Court has explained:

The text of the Confrontation Clause refleitiis focus [on testimonial hearsay]. It

applies to ‘witnesses’ against the ased-in other words, those who ‘bear

testimony.” 1 N. WebsteAn American Dictionary of the English Langud828).

‘Testimony,’ in turn, is typally ‘a solemn declaratioor affirmation made for the
purpose of establishing groving some fact.lbid. An accuser who makes a



formal statement to government officeratsetestimony in a sense that a person
who makes a casual remarkaio acquaintance does not.

Davis,547 U.S. at 823—-24 (quotir@rawford 541 U.S. at 51).

It was not contrary to @n unreasonable application@rfawfordor Davisfor the Michigan
Court of Appeals to find that ¢htwins’ statements to Stevewgre not testimonial statements
subject to the Confrontation Claus§ee28 U.S.C. § 2254(d). The twinegmarks were made to a
friend or acquaintance and noiade to law enforcemenfee Deshai538 F. 3d at 427. And
because the Confrontation Clauk®es not apply to non-testimonghtements, a court may admit
non-testimonial statements everthéy lack indicia of reliabilitySee Whorton v. Bocktin§49
U.S. 406, 420 (2007). The Michigan Court oppeals reasonably reject this portion of
Harrison’s claim.

2. Statements to Law Enforcement

Harrison argues that the trial court violatad Sixth Amendment right to confrontation
when it admitted tlee statements madeléaw enforcement. The tli@ourt admitted a 911 call by
Stevens, after the twins calledrlier help and she ran to theeme of the stabbing. The Michigan
Court of Appeals concluded that Stevens’ @all was nontestimonialdzause it was made to
report an ongoing emergend3eople v. Harrison2016 WL 5328694, at *4.

The trial court also admitted the twins’ st@ents to two law enforcement officers. At the
scene, when Detective Teets asked them whetanley Jackson” killetheir mother, the twins
identified Harrison, known to them as “Daddyafey,” as the person who killed her. The trial
court also admitted the twins’ statents at the scene to Deputy Hguwshen they stated, gesturing,
“he did like that” or “he had a knife and he dikdithat.” The MichigarCourt of Appeals ruled

that these admissions did not violate the Skthendment because the twins’ statements were



made in response to an ongoing emergency angitiothe intent to aié subsequent prosecution.
People v. Harrison2016 WL 5328694, at *2-3.

Statements taken by police officers the course of policequestioning “under
circumstances objectively indicating that the iynpurpose of the interrogation is to enable
police assistance to meet an ongoing emergency” are “nontagiiand not subject to the
Confrontation Clausdavis 547 U.S. at 822. By contrast, statements are testimonial and subject
to the Confrontation Clause “when the circumstmnobjectively indicate that there is no such
ongoing emergency, and that the primary purposeeoiintierrogation is to establish or prove past
events potentially relevant to later criminal prosecutidoh.”

In Davis, the Supreme Court held that statemantgle by a domestic abuse victim in
response to a 911 operator’'s questions while tfendant was inside héome in violation of a
no-contact order, in which the victim identifibdr assailant, were not “testimonial” and therefore
not subject to Cdrnontation Clauseld. at 826—-28. The Supreme Cotgaisoned that the victim
was speaking about events as they were actoagtipening, rather than deising past events, and
the primary purpose of the 911 operator’s interragatvas to enable police assistance to meet an
ongoing emergency caused by a physical threat to the victifjA] 911 call . .. and at least the
initial interrogation condued in connection with a 911 call, asdinarily not dsigned primarily
to “establis[h] or prov[e]” some past fact, but to describe current circumstances requiring police
assistance.ld. at 827.

Harrison argues that his case is not likevis He maintains thahe ongoing emergency
exception does not apply to the twins’ statements to Detective Teets and Deputy Hause because
the ongoing emergency had ended once the twinstalaza into Stevens’ residence and the police

had arrived.



The Michigan Court of Appeals considered agfbcted this argument. It reasoned that
“the United States Supreme@t has expressly rejected swrhunduly narrow understanding of
‘ongoing emergency.People v. Harrison2016 WL 5328694, at *3 (citinilichigan v. Bryant
562 U.S. 344, 362 (2011)).

That was not contrary to or an unreasonalpiglication of any Supme Court precedent.
The Supreme Court explainedByrant

The existence of an ongoing emergemayst be objectively assessed from the

perspective of the parties to the interriogra at the time, not with the benefit of

hindsight. If the informatin the parties knew at thiene of the encounter would

lead a reasonable person to believe tiate was an emergency, even if that belief

was later proved incorrect, ahis sufficient for purpas of the Confrontation

Clause. The emergency is relevant te thrimary purpose of the interrogation”

because of the effect it has on the ieattpurpose, not because of its actual

existence.
562 U.S. 344, 361, n.8 (2011). That determination ikifgaly context-depadent inquiry” that
“cannot narrowly focus on whethetkthreat solely to the firstatim has been neutralized because
the threat to the first respondeand public may continueld. at 363. Additionally, “whether an
ongoing emergency exists is simply one factolbe# an important dctor—that informs the
ultimate inquiry regarding the ‘prinmg purpose’ ofan interrogation.’ld. at 366. Courts should
also consider ihformality in an encounter between a tuic and police” because “formality
suggests the absence of an emeegand therefore an increasecelikood that the purpose of the
interrogation is to establish orqwe past events potentially relewao later criminal prosecution.”
Id. at 366 (emphasis in originahternal citation omitted).

The Michigan Court of Appeals reasonably applikis test to conclude that the twins’
statements to Detective Teets and Deputy Hause were nontestimonial because they were made to

law enforcement during the course of an ongoingrgency, and not for the purpose of initiating

a prosecution. The court of appeetasoned that the conversati@tween the fauyear-old twins



and the officers responding to the 911 call wasiafiormal encounter,” and that “just like the
officers inMichigan v. Bryantthe officers in this case ‘didot know why, where, or when’ the
crime had been committedarrison, 2016 WL 5328694, at *3 (citinBryant 562 U.S. at 375—
376). Likewise, the court of apals reasoned that Stevens’ staents when she called 911 were
non-testimonial because she was reporting ajoiog emergency, namely, that “the victim had
recently been stabbed eleven times and was bletddeath with her four-year-old twins standing
over her and begging her not to die€ople v. Harrison2016 WL 5328694, at *4That reasoning

is entirely consistent with federal la®ee28 U.S.C. § 2254(d).

Finally, this Court notes that the victim’srsowere four years @l “Statements by very
young children will rarely, if ever, imate the Confrontation ClauséJhio v. Clark 135 S. Ct.
2173, 2182 (2015). The rationale behind this is tff@w preschool students understand the
details of our criminal justice systenid. Therefore it “is extremely uikely” that a 4-year-old in

the twins’ “position would inted his statements to be abstitute for trial testimony.Id.

Even assuming that the admission of the $iétatements to Detective Teets and Deputy
Hause violated Harrison’s right tmonfrontation, this Court ages with the Michigan Court of
Appeals that any error was harsge “Confrontation Clause vidlans do not require automatic
reversal, and are instead subject to harmless-error anafigsisér v. Wood955 F.3d 549, 555
(6th Cir. 2020). This means “tleeror must have had a ‘substanéial injurious effect or influence
in determining the jury’s verdict.’Id. (citing Brecht v. Abrahamsorb07 U.S. 619, 638 (1993)).
To determine whether a Confration Clause violation is hatess on habeas review, a court
considers: “(1) the importance thfe witness’ testimony in thegsecution’s cas€?) whether the

testimony was cumulative; (3) tipeesence or absence of evidenogoborating or contradicting

the testimony of the witness on material poirfty; the extent of cigs examination otherwise
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permitted; and (5) the overall stigth of the prosecution’s casdénsen v. Romanows&b0 F.3d
373, 379 (6th Cir. 2009) (citinBelaware v. Van Arsdall475 U.S. 673, 684 (1986)8ee also
Reiner 955 F.3d at 557.

The Michigan Court of Appeals weighed tadactors and reasongldoncluded that the
admission of the twins’ statements to Deteclieets and Deputy Haus wharmless in light of
the compelling evidence of Harois's guilt, including “his statemérthe blood found on his shoes,
pants, and tank top, his threatening letters, lggraent with the victim shdy before the murder,
and other evidence placing him e scene,” all of which were consistent with the twins’
statementsSee Harrison2016 WL 5328694, at *4.

For the same reasons, this Court agreesatatrror in the admission of these statements
was harmless. The Court finds no basis to condhdethat Michigan courts acted contrary to
federal law or relied on an unreaabfe determination of the factSee28 U.S.C. § 2244(d)(1),
(2). Accordingly, the Cort cannot grant habeas relief béhgn improper admissn of witness
statements against Harris@ee Davis v. Aya)&76 U.S. 257, 269 (2015).

3. Ineffective Assistage for the Hearsay Claim

Harrison also asserts that his trial counsak ineffective for failing to object to the
admission of Detective Teetahd Deputy Hause’s testimony.

To establish ineffectivassistance of counsel, a petitionerstrahow two things. First, that
counsel’'s performance was “deficient,” invaigi “an error so serious that counsel was not
functioning as the ‘counsel’ guarantet® defendant by the Sixth Amendmerstrickland v.
Washington466 U.S. 668, 687 (1984). The defendanshmwercome a strong presumption that
counsel’'s behavior lies with the wide range of reasable professional assistandd. Put

differently, Harrison must overcaerthe presumption that counsediction might have been sound
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trial strategy Id. at 689. Second, the defendant must sttt such performance prejudiced his
defenseld. at 687. To demonstrate prejudice, the defehdaist show that “there is a reasonable
probability that, but for counsel’s unprofessiorsaiors, the result of the proceeding would have
been different.1d. at 694. Harrison bears the burden to shiogffective assistance of counsel.

Wong v. Belmonte$58 U.S. 15, 27 (2009).

Because the admission of the twins’ statetmiém Detective Teets and Deputy Hause did
not violate the Confrontation Clae, this court concludes thadunsel was not ineffective for
failing to object on this basiSee e.g.U.S. v. Johnsorj81 F.3d 320, 328 (6th Cir. 2009). Even
if the admission of the twins’ statements te ftolice was, at worst, a harmless error, Harrison
cannot show that it prejudiced the outcome of the case Gtdekland See Bell v. Hurleyd7 F.
App’x 11, 17 (6th Cir. 2004).

B. Miranda Rights

Harrison next contends th#te police violated higliranda rights by interviewing him
after he invoked his right to remain silent. &lso claims his statement was involuntary because
it was made more than 72 hours after he had beested but before he had been brought before
a magistrate to be arraigned. Haon argues that trial counsel wasffective for failing to move
to suppress his statement.

1. Legal Standard

Miranda v. Arizonaheld that if a defendant rk@s a statement during custodial
interrogation, a prosecutor may n#e that statement unless the prosecutor can show procedural
safeguards were used to protinet defendant’s Fifth Amendmemght against self-incrimination.
384 U.S. 436, 444 (1966). The defendant must be wahatdhe has a right temain silent, that

any statement he does make may be used as egidgainst him, and thhe has a right to the

12



presence of an attornelgl. A defendant may waive these rightgrovided the waiver is made
voluntarily, knowingly and intelligently.Td. A defendant controls the waiver; he may terminate
the conversation at any time. ‘thie individual indicates in any manner, at any time prior to or
during questioning, that he wishtesremain silent, the interrogati must cease” because “at this
point he has shown that he intetid®xercise his Fifth Amendmiprivilege; any statement taken
after the person invokes his prefje cannot be other than theguct of compulsion, subtle or
otherwise.”ld. at 474.
2. Harrison’s Statements to Police

Harrison was arrested on September 27, 28tl8pproximately 4:00 p.m. An hour and a
half later, at approximately 30 p.m. that same day, Chief ofliee Everette Robbins, a detective
at the time, interrogated Harrison ae thetective bureau. (ECF No. 15-13, PagelD.568-569.)
Harrison was advised of hiMiranda rights and told Detective Robis that he did not want to
talk. 1d. Detective Robbins conatied the conversation.

Robbins visited Harrison three days taten September 30, 2013, to obtain a DNA swab
from him. At that point, Harrison had beenlchéor 72 hours without being brought before a
magistrate. At trial, Robbins gt&fied that Harrison asked abottirner, and Robbins informed
Harrison that she was dead. Harrison told Rabbghe was his heart’nd “the kids were his
heart,” and he asked what the victim’s fattieught had happened. (ECF No. 15-9, PagelD.392.)
Robbins testified that Harrison wanted to askempuestions. Robbins informed Harrison that the

conversation would have to be reded and would have to be “throuljfiranda.” (I1d.)

! The transcript of thednterrogation on September 27, 2013, and the subsequent
interrogation on September 30, 2013, attached as an exhibit to Higon’s brief to the Michigan
Court of Appeals.%eeECF No. 15-13, PagelD.568-594). They arefibet separately as part of
the Rule 5 materials in this case.
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Robbins escorted Harrison to the stiisrdepartment fo the interrogation(ECF No. 15-
13, PagelD.570-594.). At the time thie interrogationRobbins did not know whether Harrison
had been formally charged or ather Harrison knew what chaggke was facing, or whether he
had talked to a lawyer. (ECF No. 15-9 at 3%®ayrison was not arraigd until October 1, 2013,
having been held for approximately 96 hours.

Before he began the interrogation, 8xive Robbins advised Harrison of WBranda
rights. (ECF No. 15-13, PagelD.570-572.) Detectioblitns explained to Heson that he was
agreeing to a “waiver of rights,” but that he cotdtbp talking any time you want to stop talking.”
(Id. at 572.) In his recorded statement, Harrisaid it was “Correct” that he initiated the
conversation with Detective Robbins and “askeobbins] to come up here and talkd.(at 571.)
Harrison also acknowledged that Robbins had ipe@me to obtain a DNA sample and had not
asked him any questions abohe night of the murderld.)

Harrison then told Robbins that he had aguament with Turner, higirlfriend, a few days
after he was released from prison. (ECF N®.13, PagelD.571-594.) Each accused the other of
cheating. Id. at PagelD.581-592.) As the argument kded, Harrison tried to pack his
belongings and leavdd( at PagelD.588-589.) Turnattempted to undss Harrison and rubbed
a knife on his chest—whether this was intendeskasiction or a threat is unclear from the record.
(Id.) Harrison tried to leaveld. at PagelD.589.) Turner shreddee tilastic bag he had to carry
his clothes. If. at PagelD.589-590.) She tore up Ip@pers and personal photosd. (at
PagelD.589-593.) Harrison stated that Turner started hitting him, firsa\éthp, and then threw
beer bottles at himld. at PagelD.592-593.). Harrisoratad that she threatesh to call the police
and send him back to prisotd.(at PagelD.588, 592-594.) Harrison t@ldtective Robbins that

he had never seen her act that way and that he begged her not to call thelgglitlee fight
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escalated. Harrison and Turner each believed the lo#tteruined the family they wanted together.
(Id. at PagelD.593-594.) Harrison then told Detectigblins that he did not want to say anything
more, and the detective concluded the interviéav.at PagelD.594.) At trial, Detective Robbins
testified that afterwards, he came back into tlerand asked Harrison if he meant to kill Turner.
(ECF No. 15-2, PagelD.185.) Detective Robbingftedtthat Harrison “just said the word, ‘No.”

(Id.) All of Harrison’s statements were recorded during the interview and then played for the jury.
(ECF No. 15-9, PagelD.392.)

On direct appeal, Harrison argued that the admission of his statements to Detective Robbins
violated hisMirandarights. The Michigan Court of Appeatlisagreed, reviewing the record and
finding that Harrison’s statements to Betive Robbins were khowingly, voluntarily, and
intelligently made” and that despite the delayHarrison’s arraignment, “nothing in the record
reflects any intimidation, coercion, or deceptiohd’). People v. Harrison2016 WL 5328694, at
*5. Harrison now raises ¢hsame argument here.

3. Analysis

To evaluate an argumethiat an involuntaryanfession violated due geess, fedal courts
consider the totality of circumstancé&/ithrow v. Williams 507 U.S. 680, 689 (1993). These
include police coercion (a “criad element”), the length ofnterrogation, the location of
interrogation; the continuity othe interrogation, the defendant's maturity; the defendant’s
education; the defendant’s phyaicondition and mental healtand whether police advised the
defendant of the right to remain silentdao have counsel present during interrogatisrat 693—

94.
The Michigan Court of Appeafsllowed precisely this appach in evaluating Harrison’s

claim on direct appeal and concluded that Isarr's statement was reasonable: (1) Detective
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Robbins advised Harrison of Hidiranda rights when he was initigllarrested on September 27,
2013 6eeECF No. 15-13, PagelD.568-569), (2) Detective Robbins imnedygie¢ased speaking
with Harrison when he invoked his right to remailent at that first attempted intervieud.{, (3)
Detective Robbins only resumed questioning after a significant period of time and only after
Harrison initiated the convsation that led to his potentialigcriminating statements during the
interview on September 30, 2018e€ ECF No. 15-13, PagelD.571-572), and (4) Detective
Robinson reminded Harrison of hidiranda rights before startinghe second interviewid.).
Harrison, 2016 WL 5328694, at *5.

That reasoning is entirely castent with controlling fedetdaw. Harrison does not explain
how the decision by the Michig&@ourt of Appeals was contratg, or involved an unreasonable
application of, clearly establistidederal law, or how any ofsitanalysis might be based on an
unreasonable determimat of the factsSee28 U.S.C. § 2254(d)(1), (2).

To emphasize this point, the Court will furtlaeldress Harrison’s two specific objections:
that officers could not questi him again after he invokédiranda on the night ohis arrest, and
that the 96-hour delay in haraignment rendered his statenseimvoluntary. Neither of these
arguments are supported by federal law.

a. The Second Round of Questioning

First, Harrison argues that because invoked the right remain silent té first time that
Detective Robbins questioned him, the night timtvas arrested, anyagtments he made from
that point forwardvere involuntary.

But a voluntary initiation occurs “when, withommfluence by the authorities, the suspect
shows a willingness and a desirdatk generally about his caséyavie v. Mitchell 547 F.3d 297,

305 (6th Cir. 2008) (quotintynited States v. Whale$3 F.3d 963, 967 (6th Cir. 1994)). And
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Harrison does not dispute that, three days lathimself initiated a ¢oversation with Robbins
and then chose to be interviewed after receiving a M@anda warning. The record and the
Michigan Court of Appeals’ analysis fullygport that conclusion.

Further, the admissibility of statementsaibed after a criminaduspect has invoked his
or her right to remain silertepends on whether the policerigpulously honored” the “right to
cut off questioning.’Michigan v. Mosley423 U.S. 96, 104 (1975). Where police “scrupulously
honor” the defendant’s righib remain silent, there is no per @hibition tothe resumption of
guestioning after the invocation of the right tlersce, and a suspect may be approached again
later to seek a waiveBee idat 104-05Davie, 547 F.3d at 309-11.

Harrison’s case bears close similarity@avie v. Mitchell where a defendant cut off
guestioning with law enforcementice before inititing contact for a tind conversation and
confessing to the crime. 547 F.3d at 309-11. The Sixth Circuit concluded that the defendant
effectively asserted but then waived Mganda rights because, each time, authorities properly
advised him of hisMirandarights, he expressed his understanaihthose rights, and “[a] review
of the record indicates thahf defendant’s] right to cut off questioning was fully respected.”
at 309. As a result, the Sixth Quit concluded that the stat®wrts reasonably ruled that his
statements were voluntary atiebir admission at trial did not warrant habeas relkiefat 311.

Neither the Fifth Amendmermor any U.S. Supreme Couystecedent interpreting that
Amendment barred Detective Robbins from askitagrison to discuss the case after Harrison
asked him about Turner and “what happened.tegs®unted above and asted by the Michigan
Court of Appeals, Detectived®bins reminded Harrison of hidiranda rights before starting the

second interview, and Harrison stated that he utmEidhe was agreeing to a waiver of his rights.
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(ECF No. 15-13, PagelD.571-572.) So the emtomversation until Harrison asked to stop the
interview was admissible.

The only portion of Harrison’s statementithwas arguably inadmissible was his last
statement, after Harrison asked to stop the intetvide unofficial interview transcript ends with
Harrison stating, “Don’t want to talk no mgteand Detective Robbins responding, “All done?
Conclude the interview. It's now 4:13(ECF No. 15-13, PagelD.594). At the preliminary
examination, Robbins tesefl that after Harrison said he didt want to talk anymore, he stopped
the interrogation but then came back into the remh asked Harrison if he meant to kill Turner.
(ECF No. 15-2, PagelD.185.) Hestified that Harrison tjst said the word, ‘No.”I{.)

It is not clear from the trial court record gther this portion of Haison’s statement was
admitted into evidence, but Robbitestified that the audio retng was still running, and the
audio recording of the interrogati was played for the jury. (EQ¥o. 15-9, PagelD.392.) So most
likely, this exchange after the terminatiohthe interview was played for the jury.

Assuming that Harrison’s last statement wagroperly admitted into evidence in violation

of hisMirandarights, the Court finds that any such error was harmless. The admission of evidence

obtained from a suspect in violationMfrandais considered harmful only if it has a substantial
and injurious effect in determining the jury’s verdisee Kyger v. Carltqgri46 F. 3d 374, 381—
82 (6th Cir. 1998). In lighdf the overwhelming evidence thddrrison was the person who stabbed
Turner—detailed above in Pal¥(A)—the admission of Harrisgs statement to Detective
Robbins that he did not intend kdl Turner did nothave a substantial amjurious influence or

effect on the jury’s verdictd.

18



b. The Delay Between Arrest and Arraignment

Harrison also argues that his entire statement to Detective Robbins should have been
suppressed because of the 96-hour delay betwseanrreist and his arraignment, and the 72-hour
delay between his arrest and #ezond interview. Harrison comigs that the unreasonable delay
allowed police to exploit his isation and lack of informatiorb@ut whether Turner had survived,
making his statemés involuntary.

A delay between arrest and confession, or betwarrest and arraignment, does not alter
the totality-of-circumstances analysisnited States v. William$12 F.3d 417, 420-21 (6th Cir.
2010) (explaining that although a period of confinenimtween arrest andfession of even 24
hours “[t]laken by itself . . . might begin to support” an argument that a confession was involuntary,
the correct test is the “totality-of-circumstances.”).

The Michigan Court of Appeals consideraad rejected Harrisos’argument, based on
undisputed evidence that Harrisoitiated the second farview with Detectie Robbins, that the
detective reminded Harrison of hidiranda rights before he begaguestioning, that Harrison
expressly stated that he understood those rights and wanted to proceed, and that Harrison had prior
experience with the crimai justice system. (ECF No. 15-13, PagelD.470-471; 571-572.) The
Michigan Court of Appeals concluded tha&yen acknowledging Harrison’s contention that
approximately 72 hours passed between his arrest and confession and his contention that
approximately 96 hours passketween his arrest and arraignmémbthing in the record reflects
any intimidation, coercion, or deceptio&ople v. Harrison2016 WL 5328694, at *5. (ECF No.
15-13, PagelD.471.)

This was not an unreasonaldpplication of orcontrary to any &. Supreme Court

holding. Based on a review of thiecord, it was reasonable tonclude from the totality of
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circumstances that Harrison’srfession was voluntary, regardlesgtu pre-arraignment delay:
Harrison was advised of hidirandawarnings, Harrison stated that he understood he was agreeing
to a waiver of rights when the second intewwigegan, and there is no evidence of intimidating,
coercive, harassing or otlmése impropepolice conductSee, e.gUnited States v. William$§12
F.3d 417, 421 (6th Cir. 2010) (finding state prisoner’s confession voluntary despite 24-hour delay
between arrest and confession, vehdefendant chose to stop astdrt the conversation, officers
gave defendanMiranda warnings four times and defendamtally waived them each time,
defendant signed a waiver form three times, and there was no evidence of police cdzawisn);
v. Jones306 F. App’x 232, 237-38 (6th Cir. 2009) (findistate appellate court’s ruling that 96-
hour delay in arraignment did not render statanmaroluntary where “undethe totality of the
circumstances, defendant’s decision to giveecond statement was throduct of a free and
deliberate choice” was not contraoyclearly established law).
4. Ineffective Assistance for théMiranda Claim

In light of the foregoing, there was no reaable probability that a motion to suppress
Harrison’s statementsased on an allegédiranda violation or because Wwas involuntary would
have succeeded in this case. Harrison was ther@ior denied effective assistance by his trial
counsel’s failure to move for the suppsion of his statement on that baSee Koras v. Robinspn
123 F. App’x 207, 210-12 (6th Cir. 2005).

C. Evidence of Prior Incarceration

Harrison next claims that the trial court deshinim a fair trial by allowing the prosecutor
to admit evidence of Harrison’s prior incarceratibie. argues that this mlence was irrelevant,
more prejudicial than probative, and offered dymp show his propensity to commit criminal

acts.
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Again, as a general rule, “stdéav evidentiary errors are nobgnizable on federal habeas
review.”Hall v. Vasbinder551 F. Supp. 2d 652, 676 (E.D. Mich. 2008) (citisgelle v. McGuire
502 U.S. 62, 70 (1991)eVv’'d on other grounds563 F.3d 222 (6th Cir®9). The Supreme Court
has explained that “the Due Ress Clause guarantees the fundaaieiéments ofairness in a
criminal trial . . . But it has never been thought thath cases establish tilsurt as a rulemaking
organ for the promulgation of séatules of criminal procedureSpencer v. Texa885 U.S. 554,
563-64 (1967).

Harrison’s claim that this édence should have been exaddunder Michigan Rule of
Evidence 403 for being more prejudicial thaohative does not merit haas relief. The Sixth
Circuit has explained: the Supreme Court has never héikcept perhaps within the capital
sentencing context) that aat trial court’'s admission aflevantevidence, no matter how
prejudicial, amounted to\aolation of due processBlackmon v. BookeB96 F.3d 536, 551 (6th
Cir. 2012).

The Michigan Court of Appealfound that Harrison’s lettet® Turner while he was
incarcerated were relevant evidence of hidiveounder Michigan law because they included
threats that there would be a “pricepsy” if she were unfaithful to hinReople v. Harrison2016
WL 5328694, at *6. The Michigan Court of Appealstifier noted that the jy was instructed not
to consider that Harrison’s prior conviction or incarceration was evidence of guilt in this case, and
concluded that “the prejudicial effect, if any, was minimal in lighthe context of the evidence
and the other testimony in the recordl’Indeed, Harrison’s own narraéwf the dispute between
himself and Turner included retnce to his recentlease from prison anlis relationship with
Turner while he was in prison. (ECF No. 15-PagelD.574-575.) ThisdDrt finds no grounds in

the record or in federal law to find that deténation unreasonable. Ha&on'’s letters provided
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relevant evidence of his potential motive, anthgir admission was not aokation of due process.
See Blackmqr696 F.3d at 551.

And Harrison’s claim that theate court violated MichigaRule of Evidence 404(b) by
admitting improper character evidence or evidencermfr bad acts is also not cognizable on
habeas reviewsee Bey v. Bagleg00 F. 3d 514, 519 (6th Cir. 2007 (claim that the state trial
court erred in the application of state law, $feally a ruling on evidence . . . is simply not
cognizable on habeas reviewBstelle 502 U.S. at 72 (Supreme Court’s habeas powers did not
permit Court to reverse state cbaonviction based on their beliefatthe state trial judge erred
in ruling that prior injury evidence was admissi as bad acts evidence under California law);
Dowling v. United State193 U.S. 342, 352-53 (1990) (admissatrdefendant’s bank robbery
trial of “similar acts” evidenc¢hat he had subsequently baamolved in a house burglary for
which he had been acquittedidiot violate due process).

And even if Harrison’s objection under Rule 404(b) were cognizable on habeas review, the
Michigan Court of Appeals reasonably concludedt tthe prejudicial efiet here “if any, was
minimal in light of the context of the evidence,” andight of the fact that the trial court gave a
limiting instruction to the jurySeeHarrison, 2016 WL 5328694, at *@Emerick v. Prelesnjiki91
F. App’x 639, 644 (6th Cir. 2012)[tihe trial court’s Imiting instruction mitigted any potential
risk of prejudice to Petitioner.”). Because thereashing in the record teuggest that the trial
court’s admission of the “prior bad acts” was cornytta or an unreasonabégplication of clearly
established federal law, this claim does not entitle Harrison to habeas $eleefid.at 645
(“Because the trial court’'s admissiof Petitioner’s ‘other actgvidence was not prejudicial or
offensive to ‘some principle of gtice so rooted in the traditioasd conscience of our people as

to be ranked as fundamental,” Petitioner cannot@@an unreasonable application of federal law
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necessary to warrant habeas relief.” (cifibgntana v. Egelhaf618 U.S. 37, 43 (1996patterson
v. New York432 U.S. 197, 202 (1977)) (cleaned up))).
D. Prosecutorial Misconduct

Harrison next claims he was denied a feal because of prosecutorial misconduct. He
argues that the prosecution acietproperly in three ways. Firshe argues the prosecution
wrongly “shifted the burden of proof” to the defense by “indirectly commenting” on the fact that
Harrison chose not to testify. (ECF No. 16g&#.812.) Second, Harris@mgues the prosecution
improperly appealed to the jurors’ sympathies lpeetedly referring to thbrutal nature of the
murder. Third, he argues theogecution improperly referred to Harrison’s defense—that another
person killed Turner and that DNA testing of c¢igf#e butts in the apanent would reveal the
identity of the true Kier—as “a red herring.”

Claims of prosecutorial nienduct are reviewed defetelly on habeas revieviRarker
v. Matthews 567 U.S. 37, 45 (2012%ee also Millender v. Adam376 F.3d 520, 528 (6th Cir.
2004)). A prosecutor’s improper comments will be heldiolate the Constitution only if they “so
infected the trial with unfairness as to make thsulting conviction a dél of due process.”
Darden v. Wainwright477 U.S. 168, 181 (1986) (quotibpnnelly v. DeChristoforo416 U.S.
637, 643 (1974)). And “the appropriate standardeview for such a claim on writ of habeas
corpus is ‘the narrow one of due process, aatithe broad exercise of supervisory power.”
Darden, 477 U.S. at 181 (quotiBgpnnelly, 416 U.S. at 642). To evaligawhether a prosecutor’s
comments deprived a petitioner of a fair tridde Supreme Court considers multiple factors,
including whether the comments (1) “manipulate or misstate the evidence,” (2) “implicate other
specific rights of the accused suzh the right to counsel or theghi to remain silent,” (3) were

“responsive . . . to the defense”tgrms of “their eféct on the trial as @hole,” (4) whether the
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trial court gave a curative jury instructioand (5) the “weight of the evidence” against the
petitioner.Darden 477 U.S. at 181-182.
1. Shifting the Burden of Proof

First, Harrison claims that the prosecutor improperly shifted the burden of proof to the
defense and improperly commented Harrison’s right to remaisilent when the prosecutor
argued that if Harrison were innocent, he vdobnave explained how his blood was found at the
crime scene and proposed anotBaspect. Specifically, in rebuttal at closing arguments, the
prosecutor stated, “[Harrison] never suggestestated that there was someone else there when
this happened or that he saw some else commit this crime orvgi an accountingpr how it is
that his blood was left at thecene or how it is that her blood came to be on his person.” The
prosecution continued, “So he hadttlopportunity and he did not choose to use it. So | think you
can consider that asidence that, if you were ithat position, if you we Mr. Harrison and you
were being asked by the policeoalb that incident, | suggestahyou would have given all the
information that you had about the eventstludt night.” (ECFNo. 15-10, PagelD.420.) The
prosecutor also argued: “Four pemghew what happened that nighne of them is dead, one of
them is in this courtroom, and tvaed them are four-gar-old boys.” Id., PagelD.421.)

The Michigan Court of Appeals rejected Harrison’s claim:

On appeal, defendant takes issue with pinosecutor's comments regarding his

alleged failure to defend himself to la@nforcement. This is not an accurate

characterization of the record. The prosecutor argued to the jury, in response to

defense counsel’'s claim that a thirdrtgawas involved based on a variety of

untested evidence, that defendant’s actidigsnot reflect those of an innocent

bystander. Indeed, the prosecutor expresghfained that, while defendant was not

required to make a statement, the jury weasnitted to consider the statement that

defendant did make. We disoaro misconduct in this regarin any event, even if

we assume that the prosecutor’'s comments relating to defendant’s partial silence

were improper, any error was presuim@ly cured by the trial court's jury
instructions, and defendant makes no refi® overcome that presumption.
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People v. Harrison2016 WL 5328694, at *7 (interheitation omitted).

This is another merits determination by tkiéchigan courts in which the Court sees
nothing contrary to federal Wa and no unreasonable considema of the facts. The Fifth
Amendment bars the prosecution from commenting defendant’s choice not testify at trial.
Griffin v. California, 380 U.S. 609, 614 (1965). And if a prosecubn his own iniiative asks the
jury to draw an adverse inferee from a defendant's silenGajffin holds that therivilege against
compulsory self-incrinmation is violated."United States v. RobinspA85 U.S. 25, 32, (1988).
“But where . . . the prosecutor’s reference to tHfertant's opportunity to $éfy is a fair response
to a claim made by defendant or his counselthirk there is no violation of the privilegdd.

In Harrison’s case, the prosecutor was ftitto point out that Harrison offered no
evidence to support his theory that someonelalesl Turner because it was a fair response to
the defense’s argumer8ee, e.gRobinson485 U.S. at 32 (declining to “prohibit the prosecutor
from fairly responding to an argument of thefendant by adverting to that silenc&Jjited States
v. Forrest 402 F.3d 678, 686 (6th Cir. 2005) (“[T]he prosecutor’s comments on the absence of
supporting evidence did not impropetighlight Forrest’s failure tdake the stand himself.”);
United States v. Beverl$69 F.3d 516, 544 (6th Cir. 2004)nding that prosecutor’s comment,
“Why [defendant] did what he didnly he can answer” was “cqietely proper for the prosecutor
to counter defense counsel’s seeghjirplausible theory that [defeant] would not have stayed in
the area, had he actually begrilty of the robberies”)

True, such comments should not “improperly gt [a defendant’s] failure to take the
stand.”Forrest 402 F.3d at 686. But it is not entirely aleehether the prosecutor was referring
to Harrison’s interview with Detective Robbins os Isilence at trial whehe stated that Harrison

“had that opportunity [to explaiwhat happened] arte did not choose tose it.” (ECF No. 15-
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10, PagelD.420.) But even assuming that tlesegeution did intend to comment on Harrison’s
choice not to testify, and that the jury interpdetiee remark this way, the overwhelming evidence
of Harrison’s guilt weighs heayilagainst finding that the isated comments—made only at one
point during closing arguments—rendered Harrisdnial fundamentally unfair. The trial court
also gave limiting instructions toehury, curing any potential unfairnessarrison, 2016 WL
5328694, at *7see also Wehtb86 F.3d at 396 (“The trial judgdso mitigated any harm from
White’'s comment by instructing the jury on WeslFifth Amendment rightduring his general
instructions to the jury.”). The prosecutocemments on Harrison’s testimony did not render his
trial fundamentally unfair and therefade not entitle him to habeas relief.

2. Appealing to Jurors’ Sympathy

Second, Harrison argues that fresecutor improperly appealéd the sympathy of the
jury when he repeatedly called Turner’'s dedibrrifying” and “a horror story,” emphasized that
she suffered “the worst way to die,” and that small children witnesdéher death. (ECF No. 15-
10, PagelD.410-412, 415-416.) The prosecutor made these comments throughout closing
arguments.Ig.)

These comments did not “so infect the trial with unfairness as to make the resulting
conviction a denial of due processSee Dardepd77 U.S. at 181.

First, the statements were arguably not roper. While these statements were made
deliberately and might have sorpersuasive power with a prthey did not “manipulate or
misstate the evidence,” oth&rwise mislead the jurfaee id.see also Davis v. Byrt00 F. App’x
340, 348 (6th Cir. 2004). They algad not implicate Harrison’sanstitutional righs at trial.See

id.
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It might be arguable here that the prosecsteditorial statement that Turner’s death was
“horrifying” or “the worst way to die” had som@rejudicial effect and exceeded the facts in the
record to the extent that Bpeculated about Turmrig thoughts and feelgs during the crimeSee
Stanton v. VasbindeNo. 06-10432, 2009 WL 996955, at *9 (E.D. Mich. Apr. 13, 2009) (finding
prosecutor’s comments that victim “must have known she was going to die,” that she probably
“pleaded” with the defendant, and that she fesugfd even after her face was blown apart because
she survived the gunshotsere “based on facts not in evidencesofar as they speculated on the
victim’s thoughts and feealgs during the crime.”).

But even assuming that the prosecutor’s statgmwere improper, ¢hMichigan Court of
Appeals found, consistent with federal law, tit statements were mingly prejudicial and any
prejudice was cured by the trial court’s jury instroig not to allow prejudice or sympathy to affect
the decision. (ECF No. 15-10, PagelD.2423rrison, 2016 WL 5328694, at *®arden 477 U.S.
at 182;Stanton2009 WL 996955, at *9. Considering these dastalong with “the total strength
of the evidence” against Harrison, which includesridan’s statements to Detective Robbins, the
testimony of the twin boys and the neighbor, ancettiensive forensic evidence of a trail of blood
through Turner’s apartment that includeoth Turner’'s and Harrison’s DNAdeECF No. 15-10,
PagelD.410-416), the Michigan Court of Appeaasonably concluded ahthe prosecutor’s
remarks did not deprive Hason of his constitutional right to a fair tridee Dardep477 U.S. at
181-182;Stanton2009 WL 996955, at *9.

3. Describing Harrison’s Ddense as a “Red Herring”
Finally, Harrison argues that the prosecutorrimperly distracted the jury by referring to

Harrison’s defense—that another person killed €uand that DNA testing of cigarette butts in
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the apartment would reveal the identfithe true killer—a “a red herring.” $eeECF No. 15-10,
PagelD.419-420.)

The Michigan Court of Appeals disagreedasoning that while “théerm ‘red herring’
may carry a negative connatat, referring to certainlefense theories as ‘red herrings’ is ‘a fair

argument regarding what the jusfiould believe,” and “any errevas presumptively cured by the
trial court’s jury instructions.Harrison, 2016 WL 5328694, at *8 (citations omitted).

That reasoning is consistent with federal law.Degdenexplains, if “the objectionable
content was invited by or was responsive tothe.defense,” that does not automatically excuse
improper comments but does color “the effecttfed prosecutor's comments] on the trial as a
whole.” Darden 477 U.S. at 182. Considering similar atai, the Sixth Circuit has repeatedly
declined to find the terrfred herring” orsimilar language is impropebee Key v. Rapelj634 F.
App’x 141, 149 (6th Cir. 2015) (holding that prostis characterization alefense’s argument
as a “smoke screen” or “octopbeclouding surrounding water” wgsist that: the prosecutor’s
characterization of the defemd® evidence” and not prosdoual misconduct) (alteration
removed);United States v. Burroughg65 F. App’x. 530, 535 (6tiCir. 2012) (finding that
prosecutor’s statement duringosing argument, that defendapbssessed both firearms and
ammunition, and “the rest of it” was “excusesiaed herrings” was not prosecutorial misconduct;
it did not denigrate defense counaatl merely “highlighted mostamning evidence against [the
defendant]”). InBurroughs the Sixth Circuit further emphasized that the words “excuses and red
herrings” were “reasonable argumetesigned to persuade the jury to believe the prosecutor’s
theory of the caseld. “A prosecutor may argue all reasonaipiferences that may be drawn from

the evidence admitted at trial agytrelate to the prosecutor’'s caskl” (citing United States v.

Francis, 170 F.3d 546, 551 (6th Cir. 1999)).
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It was reasonable for the Michigan Court of &gjs to conclude that the term “red herring”
was a fair response to the defense’s argunagmt,that, considering the overwhelming evidence
against Harrison and the trial court’s curativeyjunstructions, calling Harrison’s defense a “red
herring” did not deprivénim of a fair trial.See Harrison2016 WL 5328694, at *8. Even if the
prosecutor’s comments about Haam's defense were improper—which they were not—the trial
court cured any prejudiday instructing the jury tht attorneys’ arguments were not in evidence
(seeECF No. 15-10, PagelD.242), the comment did nud te mislead the jy, and the evidence
against Harrison was substantidke Darden477 U.S. at 181-182Jlillender, 376 F.3d at 528.
Harrison’s prosecutorial miscondwtaim does not succeed on anytlud theories he raises here.

4. Ineffective Assistance foProsecutorial Misconduct

Harrison therefore cannot maimtaan ineffective assistana®d counsel claim based on
prosecutorial misconduct. To show prejudice urgtecklandfor failing to object to prosecutorial
misconduct, a habeas petitioner mslsdw that but for the alleged error of his or her trial counsel
in failing to object to the prosecutor’s impropgrestions and argumentbgre is a reasonable
probability that the proceeding would have been diffeddimkle v. Randle271 F. 3d 239, 245
(6th Cir. 2001). Because this Court finds thatMhichigan Court of Appeals reasonably concluded
that none of the prosecutor’'smaments deprived Harrison’s of anfdamentally fair trial, Harrison
cannot establish that he wasjudiced by his counsslfailure to objecto these remarksSee
Slagle v. Bagleyd57 F. 3d 501, 528 (6th Cir. 2006).

E. The Bindover Order

A brief explanation of Michigan criminal pcedure will assist innderstanding Harrison’s

next claim. In Michigan, a amninal defendant charged with ddery has a statutory right to a

preliminary examination before a magistrate jublgéore the prosecutor files an information in
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the circuit court that will presalover the remainder of the caBeople v. Glag627 N.W.2d 261,
267 (2001) (citing Mich. Comp. Laws § 767.42)he primary function of a preliminary
examination is to determine if a crime has beanmadted and, if so, if there is probable cause to
believe that the defendant committedld. (citing People v. Bellancgal94 N.W.2d 863, 864
(1972)). The preliminaryexamination functions as a typd probable cause hearing. If the
magistrate determines from the preliminary examination “that a féddasybeen committed and
that there is probable cause @trarging the defendamtith committing a febny,” the magistrate
“shall forthwith bind the defendant to appeathin 14 days for arraignment before the circuit
court of that county . . .” Mich. Comp. LaBs766.13. The resulting “bindover” order allows the
prosecution to proceed inglpresiding circuit court.

In his fifth claim for relief, Harrison arguesaihe was denied due process when the state
trial court denied his motion to quash the bindaweler and dismiss thegharging information at
the outset of his case because tistimony of the twin boys at the preliminary examination was
insufficient to bind him over for trial. Harrisonrther argues that his ttiaounsel was ineffective
for failing to file an interloatory appeal after the trialifige denied the motion to quash.

Harrison has not identified a clearly estdidid federal law thaivould contradict the
adjudication of his preliminary examinationtbe bindover order. “The bind-over decision itself
invokes a question of state law, whicmist cognizable on habeasrpus review.’Redmond v.
Worthinton 878 F. Supp. 2d 822, 844 (E.D. Mich. 2012) (citisgelle 502 U.S. at 67-6&orchy
v. Jones320 F. Supp. 2d 564, 578-79 (E.D. Mich. 20a4fjd, 398 F.3d 783 (6th Cir. 2005)). As
the court explained iDorchy, because “the federal Constitution does not require that a probable
cause hearing be conducted prior to a criminal tr. . the bind-over decision constitutes a state-

law issue which does not implicate a federal constitutional right and is not subject to review in a
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habeas proceedingDorchy, 320 F. Supp. 2d at 578 (citil@@erstein v. Pugh420 U.S. 103, 119
(1975) (“A prior judicialhearing is not a prequisite to prosetion by information.”);Schacks v.
TessmerNo. 00-1062, 2001 WL 523533, *6 (6th Cir. May2801) (refusing to review a state
court determination that second-degree murdaviction rendered bind-oveufficiency-of-the-
evidence challenge moot). Because no fedmoasttitutional right is implicated by the bindover
decision, Harrison cannot maintarclaim for hheas relief.

Harrison further argues that tricdunsel was ineffective for failg to file an interlocutory
appeal after the trial judge dedithe motion to quash the infaation. Even if his trial counsel
performed deficiently by failing to file an interlocutory appeal, Harrison cannot show that he was
prejudiced by the bindover decision because theeciart ultimately addresed the sufficiency of
the evidence at triaSee HarrisonNo. 327708, 2016 WL 5328694, at {@8ecause [Harrison]
was ‘fairly convicted at trial, no appeal liesgarding whether the evidence at the preliminary
examination was sufficient to warrant a bindovemd a/e see no need to address such an argument
any further.”) (citingPeople v. Wilson677 N.W.2d 29 (Mich. 2004) (“If a defendant is fairly
convicted at trial, no appeal lies regardingetfter the evidence atelpreliminary examination
was sufficient to warrant a bindover.”). Harrisomeat show that he was prejudiced by his trial
counsel’s failure to file an intcutory appeal. As a result, lsannot maintain that he received
ineffective assistance of counsel.

F. DNA Testing and a New Trial

In his sixth and final claim, Hason argues that the trial court abused its discretion when
it denied Harrison’s motion for mew trial based on a request f@NA testing of cigarette butts
found at the victim’s homas well as a blood stain found in tlygstairs area of the home that was

never tested by the prosecution. (ECF No. 1§eH2.824—-826.) He argues that the prosecutor had
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a duty to conduct the testing undgnady v. Maryland 373 U.S. 83 (1963nd under Michigan
Compiled Law 770.16(3)(a). On July 23, 2020, Hamisubmitted a supplem@h brief to this
Court, attaching laboratory repsifrom the Michigan $te Police that wengrepared in 2013 and
2014 following Turner’s death and a transcriptira pre-trial hearing on May 5, 2014. (ECF No.
25.) At that hearing, the tri@lourt granted Harrison’s requdst conduct DNA testing of three
shirts found at the residence. (ECF No. 25, Ha§80.) In his new suppleemtal brief, Harrison
states that testing from prints in Turner’s i “resulted in three psons of interest.”I.,
PagelD.880.) He argues that that8thas refused to release retéMAaNA evidence collected from
Turner’s home, in violation of his rightdd(, PagelD.882.)

It is not fully clear whether Harrison is arguing that prosecutors had exculpatory evidence
and withheld it, as prohibited Wrady, or if he is arguing thgbrosecutors refused to conduct
testing that might have producpdtentially exculpatory evidence. But neither of these arguments
entitles Harrison to habeas relief.

On direct appeal, the Michigan Court oppeals affirmed the triacourt’s ruling. Under
Michigan law, a trial court may order a new toa defendant’s motion “on any ground that would
support appellate reversal of the conviction” cegchuse it believes that the verdict has resulted in
a miscarriage of justice.” Mich. C. R. 6.431(Bhe Michigan Court of Appeals found no grounds
for appellate reversal, finding no merit to Haon& arguments regarding the twins’ statements,
Steven’s 911 call, anthe prosecutors’ condudtlarrison, 2016 WL 5328694, at *9. The court
also rejected Harrison’s finargument, regarding the DNA evid=y) because “defendant merely
speculates that testing these items might have lbelpiful to his case, and it is equally plausible

that these items would have reflected efegther evidence of defendant's guild” “Furthermore,
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he had an opportunity throughout the entiretyhig case to test thestems for DNA and chose
not to. Thus, the trial court correctliignied defendant'sew-trial motion.”ld.

This was a reasonable conclusion, ehficonsistent with federal laBrady v. Maryland
established that suppression by the prosecuti@vidence favorable to an accused upon request
violates due process where the evidence is maésttedr to guilt or to pushment, irrespective of
the good faith or bad faith of the prosecution. 373 U.S. at 87. To establishBifzatyaviolation
undermines a conviction, a convicted defendantst make each of three showings: (1) the
evidence at issue is “favorabie the accused, either because iexsulpatory, or because it is
impeaching”; (2) the State suppsed the evidence, “either willla or inadvertently”; and (3)
“prejudice . . . ensuedSkinner v. Switzeb62 U.S. 521, 536 (2011) (quotiBgrickler v. Greenge
527 U.S. 263, 281-82 (1999pee alsdBanks v. Dretke540 U.S. 668, 691 (2004)). Favorable
evidence is material if “there is a reasonablebpbility that, had the ewvishce been disclosed to
the defense, the result of the peeding would have been differerttamblin v. Mitchell 354 F.3d
482, 495 (6th Cir. 2003) (quotirignited States v. Bagley73 U.S. 667, 682 (1985)). But even
accepting Harrison’s premise that DNA evidencghmhidentify a different person who stabbed
Turner on the night of Harrison @murner’s fight, Harrison does natlege that prosecutors or
police had specific evidence in their possessionttiet failed to produce before trial. Indeed,
addressing this claim, the Michigan Court of Apgeaérified that before trial, the court granted
multiple requests from Harrison for DNA tegy (ECF No. 15-13, Paf®.496, 518), including a
motion to adjourn trial to allownore time to conduct testing, “but, after the motion was granted,
defendant failed to utde that opportunity.’People v. Harrison2016 WL 5328694, at *8. And
Harrison did not request DNA testing for the cigrdoutts and other itesnuntil after the jury

reached a verdicld.
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Considering the Michigan courts’ treatmentlod facts, nothing in the record suggests an
unreasonable application of the &acthe Court discerns no evigenthat the prosecution or the
trial court prevented Harrison from seeking DN/Atieg before trialHe has not shown any
reasonable grounds to suspect that the stgeressed evidence and thus cannot asdgrady
claim. And even if Harrison alleged that the mmstion had DNA results for the cigarette butts or
other items in its possession, teagsults would have only “spulative materiality”; given the
substantial evidence that Harrison was the pendumstabbed Turner weath, the Court cannot
find “a reasonable probability” &, had that hypothetical evidenoeen disclosed tthe defense,
“the result of the proceeding would have been differeédeé Hamblin v. MitchelB54 F.3d 482,
496 (6th Cir. 2003) (finding n8rady violation where State failed to turn over ballistics results
that showed defendant’s cloth@sre negative for gunshot residuegsening that “given that the
evidence of defendant’s guilt is substantial,s@@not find that a ‘reasonable probability’ exists
that the state’s failure ‘undermines comeiite in the outcome of the trial.”™).

Alternatively, Harrison may intend to argue that the State violated his due process rights
by failing to conduct DNA testing thatould have been relevant nis case. But the record does
not support that theory. The Court notes agaat plolice conducted DNA testing on at least 11
items found at Turné&s home. (ECF No. 25, PagelD.898,29@05.) But “the police do not have
a constitutional duty to penfim any particular testsArizona v. Youngbloqd488 U.S. 51, 59
(1988);see also Coy v. Renicdl4 F. Supp. 2d 744, 777 (E.D. Mich. 2006). Indeed, the Due
Process Clause is not violated simply becauke ffolice fail to use garticular investigatory
tool.” Youngblood488 U.S. at 59. Additionallyhe trial court granted Harrison’s pretrial request
for additional DNA testing of certain clotig (ECF No. 15-13, PagelD.496, 518), and the trial

court even granted a request to continue théttriallow more time for DNA testing (ECF No.
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25, PagelD.929-931.) In other words, the trial tgave Harrison evergpportunity to conduct
DNA testing before his trial. Even if DNA resultgould have shown that an as-yet-unidentified
person was present at Turner’'s house near thedirher death, Harrison was not prejudiced by
lacking such information at the time of his trigiven the overwhelming evidence that he himself
was present—including his own statemeftse Coy414 F. Supp. 2d &77-78 (finding habeas
petitioner could not show prejudice resulting from trial court’s alesfia continuance to conduct
DNA testing to identify alternatsuspects because “Petitiones hat demonstrated that a DNA
test . . . would have resulted in any exculpamridence.”). Harrison has not made any plausible
allegation of deficient DNA tesig. To the extent that his atiincludes a concern that police
failed to preserve certain evidence, that claiso falls short because Harrison does not make any
allegation of bad faith by law enforceme8te Youngblogdl88 U.S. at 58 (“Unless a criminal
defendant can show bad faith orethart of the police, failuréo preserve potentially useful
evidence does not constitute a dé¢woif due process of law.”).

In sum, Harrison has not shown any way tihat trial court or the police prevented him
from accessing relevant DNA evidence. The MichiGairt of Appeals’ deail of his motion for
a new trial and motion for additional DNA testingsmaot contrary to clely established federal
law and not based on an unreasonable determinatitre facts. So Harrison is not entitled to
habeas relief on his sixth claim.

V. CONCLUSION
Because the Court concludes that none of Harrison’s claims for a writ of habeas corpus

have merit, Harrison’s petition foine writ (ECF No. 16) is DENIED.
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Further, the Court believesathno reasonable jurist wouldlzbte whether Harrison should
be granted habeas corpuliaon any ofhis claims.See Slack v. McDanieb29 U.S. 473, 484
(2000). Accordingly, the Court DENIES H#son a certificate odppealability.

If Harrison chooses to appeal the Court’sigien, he may proceed in forma pauperis on
appeal because an appeal could kertan good faith. 28 U.S.C. § 1915(a)(3).

SO ORDERED.

Dated: November 9, 2020

s/Laurie]. Michelson

LAURIE J. MICHELSON
UNITED STATESDISTRICT JUDGE
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