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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

AVOMEEN HOLDINGS,LLC,

Plaintiff, Case No. 17-cv-13703
UNITED STATES DISTRICT COURT JUDGE

V.
GERSHWINA. DRAIN

SHRITHANEDAR, ETAL., UNITED STATES MAGISTRATE JUDGE

Defendants. ANTHONY P.PATTI

/

OPINION AND ORDER DENYING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT [#28]AND MAINTAINING FUTURE
SCHEDULING DATES
|. INTRODUCTION

Plaintiff Avomeen Holdings, LLC imiated this securities fraud action on
November 14, 2017, allegingolations of Securities arieixchange Act Rule 10(b)
and SEC Rule 10b-5. Dkt. No. 1. laddation, Plaintiff raises several claims
arising under state lawd.

Present before the Court is Defendants Shri Thanedar and Chemreal, LLC’s
Motion for Summary Judgment. Dkt. NB8. The Court willresolve the matter

without a hearing.SeeE.D. Mich. LR 7.1(f)(2). Fothe reasons set forth below,

the Court will DENY the Motion [#28].
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Il. BACKGROUND

This action arises out of an Equity Purchase Agreement, under which
Defendant Thanedar sold Plaintiff a majority interest Avomeen, LLC
(hereinafter “Avomeen”) -- a @mical testing laboratory. Dkt. No. 1, p. 1 (Pg. ID
1). In July 2016, Plaintiff furnished ari2efendant Thanedar eepted a Letter of
Intent (“LOI") to purchasédvomeen for gre-adjustment sale price of $30 million,
plus an earn-out of up to $5 million depending on the company’s 2016 EBFTDA.
Id. Under the LOI, the transaction wasbject to several conditions precedent,
including a four-month period of amanting and business due diligendd.

Plaintiff asserts that in pre-closdiscussions with its representatives,
Defendant Thanedar madevseeal representations thatoved to be inaccuratdd.
at p. 9 (Pg. ID 889). Most glaring, Def#ant Thanedar represented that the vast
majority (90% or more) of Avomeentgvenue for a given month was recognized
upon 100% completion of a project for a cliemd. He noted only three types of
projects that fell outsidef this general rule.ld. at p. 10 (Pg. ID 890). After the
sale was completed, howey®&efendant Thanedar revedlthat it was Avomeen’s
practice that “projects thfivere] 90% or more compledan a month [were] billed

in the end of that month.” DkNo. 32-21, p. 3 (Pg. ID 1095).

1 Earnings Before Interest, TaRepreciation, and Amortization.
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Andrew Kolbert, who reported directtp Defendant Thanedar, asserts that
Thanedar made this change in Septen2ipd6 in order to inflate monthly revenue
for certain months leading up to the salédebmeen. Dkt. N032-15, pp. 5-6 (Pg.

ID 1061-62). But Plaintiff's expert wigss -- Certified Public Accountant J.
Bradley Sargent -- suggests Avomeen’'siiaper reporting prdices manifested
much earlier. SeeDkt. No. 28-13, p. 24 (Pg. ID 456). Namely, between October
1, 2015 and September 30, BQAvomeen had been pulling revenue from future
months into present months to creattalse appearance of steady grow8ee id.

at pp. 24-27 (Pg. ID 456-59). This ptiae, which Sargent likened to a Ponzi
scheme, led to an estimated $634,530 iproperly recognized revenue during that
twelve-month period See id.

At some point prior to close, the pias agreed to modify the terms of the
original LOI. Dkt. No. 28-11. Ratherdh pay a base price of $30 million with a
potential $5 million earn-out, Plaintiff would now pay a guaranteed price of $33.6
million. Id. Plaintiff asserts that the purpose of this change was to avoid potential
disputes about what items fell inside or outside of the final adjusted EBITDA
calculation. Dkt. No. 32-3, p. 5 (Pg. ID 96%urther, that it felt comfortable with
this change because Avomebad reported strong rewvee earnings for several
months in a row. Id. Defendants, in contrast, clagterize this change as a

reduction in price, and maintain thaetheduction was prompted by concerns that



Avomeen would not meet its revenue goal for the month of October, and
consequently, its projected EBITDA foretlyear. Dkt. No. 28, p. 14 (Pg. ID 275).

In any case, Avomeen did enter irdaevenue slump gening in October
2016. Id. at p. 13 (Pg. ID 274). One of Pl&ifis representatives testified that
they were expecting Avomesirevenue for the monthe October and November
to be close to $1 million, as opposéal the $800,000 ral $900,000 actually
generated. Dkt. No. 28-4, .(Pg. ID 319). Still, Plaitiff opted to move forward
with the purchase and the parties closieeir transaction on November 7, 2016.
Id.; Dkt. No. 32, p. 8 (Pg. ID 888). Phiff purchased Avomeen’s securities for
$33.6 million and is now the majority owner of the comparg. Defendant
Chemreal, LLC -- an entity controlled by feedant Thanedar -- continues to hold
a minority interest in the company.

Plaintiff brings the instant suit, asseg it was induced into overpaying for
Avomeen due to alleged amepresentations by Defendant Thanedar surrounding
Avomeen’s monthly revenue eamngs. Plaintiff contends that it suffered damages
in the range of $6,995,077 to $7,980,44d&.at p. 17 (Pg. ID 897).

[ll. LEGAL STANDARD

Federal Rule of Civil Procedure 56(ejnpowers a court to grant summary

judgment if “there is no genuine issuetasny material fact and the moving party

is entitled to judgment as a matter of law.Cehrs v. Ne. Ohio Alzheimer’s



Research Ctr.155 F.3d 775, 779 (6th Cir. 1998)he evidence and all reasonable
inferences must be construed in the ligidst favorable to the non-moving party.
Matsushita Elec. Indus. Co.,d.tv. Zenith Radio Corp475 U.S. 574, 587 (1968).
There is a genuine issue of material faicthe evidence is such that a reasonable
jury could return a verdict for the nonmoving partyXhderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). Mere allegas or denials in the non-movant’'s
pleadings will not suffice, nor will a meseintilla of evidence supporting the non-
moving party. Id. at 248, 252. Rather, there mum evidence on which a jury
could reasonably find for the non-movaid. at 252.

IV. DISCUSSION

A. Plaintiff has Standing to Assert a Rule 10b-5 Claim.

As an initial matter, Defendds assert that Plaintiff lacks standing to bring a
claim under Rule 10b-5. Defendants puth several arguments, none of which

are persuasive.

“‘Rule 10b-5 prohibits ‘mak[ing] any untrue statement of material fact’ in
connection with the purchase sale of securities.”Janus Capital Grp, Inc. v.
First Derivative Traders 564 U.S. 135, 137-38 *2011)"A party bringing a
private action for money dames under Rule 10b-5 must &e actual purchaser or

seller of securities."Grubb v. Fed. Deposit Ins. CorB68 F.2d 1151, 1159 (10th



Cir. 1989) (citingBlue Chip Stamps v. Manor Drug Stord21 U.S. 723, 731-33
(1975)). “[I]t is not the case #h plaintiffs must allege sontkrect communication
with [the defendants] to atte a claim under § 10(b).Benedict v. Cooperstock3

F. Supp. 2d 754, 758 (E.D. Mich. 1998Rather, “[s]ection 10(b) specifically
provides that persons may not engae prohibited conduct ‘directly or
indirectly.” Id. In short, “plaintiffs must allegthat [the defendants] made a false
or misleading statement (or omission) in cection with the salef a security that
[they] knew or should have known would rhaavestors, and that the plaintiffs
relied on it and were damagedId. (citing Anixter v. Home-Stake Prod. Ca@.7

F.3d 1215, 1226 (10th Cir. 1996)).

Here, Defendants cannot dispute tHlaintiff was the purchaser of
Avomeen’s securities. Indeed, Plaintiff dela majority interst in the company
and incurred over $16 million in debt @nnection with the transactiorseeDkt.
No. 32, p. 8 (Pg. ID 888). While Defenda argue that Plaintiff is simply a
holding company, and that High Stre€apital (private equity fund) was the
underlying financer, the cases on whibefendants rely do not support their
position that Plaintiff lacks standing. To the contrary, these cases, at best, stand for
the proposition that a de facto investingitgnmay have standing to bring suit in

addition to a holding companySee, e.g.Grubb, 868 F. 2d at 1159-62, n.11



(recognizing for purposes of standing at $iled on behalf of holding company
and underlying shareholders).

In addition, Plaintiff has allege facts suggesting Defendants made
misleading statements in connection witle sale of Avomeen, and that Plaintiff
relied on those statements and was damhagea result. Though Defendants argue
that the alleged misrepresentations warade to High Street Capital, and not
directly to Plaintiff, a claim under Rul&0b-5 does not require proof of direct
communication. See Benedict23 F. Supp. 2d at 758. Plaintiff can rely on
Defendants’ communications with Higbtreet Capital because Defendants knew
their representations would reach potential investofdee id. Accordingly,

Plaintiff has alleged an injury sufficietd assert standing for a Rule 10b-5 cldim.

B. The Indemnification Clause in theEquity Purchase Agreement does
not Bar the Rule 10b-5 Claim.

In passing, Defendants suggest tha thdemnification clause contained
within the parties’ Equity Purchase Agment bars the instant Rule 10b-5 claim.

SeeDkt. No. 36, p. 7-8 (Pg. ID 1751-52)However, the indemnification clause

2 Defendants also argue that Plaintédtks standing because it cannot sue its own
subsidiary. SeeDkt. No. 28, pp. 17-18 *Pg. IR78-79). This argument, however,
ignores the fact that Plaintiff is suing f2adants for misreprestations made prior

to the acquisition of Avomeen. It is unclear why Defendants believe the
acquisition now immunizes them from tleogrior alleged misrepresentations.
Further, Defendants do naixplain how the case law they cite supports their
argument, if at all.



addresses only the parties’dilities in the case of a third-party claim. Here, the
suit is strictly between the parties to thgreement. Accordingly, the Court finds

that the indemnification clause dasst bar Plaintiff's Rule 10b-5 claim.

C. A Reasonable Juror Could Concludehat Defendants Violated Rule
10b-5.

In order to prevail on a claim underl®(b) of the Securities and Exchange
Act and SEC Rule 10b-5, “a plaintiff mugtove (1) a material misrepresentation
or omission by the defendant; (2) suer; (3) a connection between the
misrepresentation or omission and the pusehar sale of a security; (4) reliance
upon the misrepresentation or omission;g&ynomic loss; and (6) loss causation.
Stoneridge Inv. Partnerd,LC v. Scientific-Atlanta552 U.S. 148, 157 (2008).
Here, Defendants challenge PlaintifRule 10b-5 claim on elements one, two,

four, five, and six. The Court will discussach of these challenges, in turn, below.

1. Material Misrepresentation

It is well established that “[m]isrepsented or omitted facts are material
only if a reasonable investor would haxewed the misrepresentation or omission
as ‘having significantly altered the totalix of information made available.”In
re Sofamor Danek Grpl123 F.3d 394, 400 (6th Cir. 1997) (quotiBgsic, Inc. v.

Levinson 485 U.S. 224, 232 (1988)). The teshéxessarily fact intensivéSaxe v.



Dlusky, 268 F. App’x 438, 441 (6th Cir. 2008) (citittelwig v. Vencor, In¢.251

F.3d 540, 555 (6th Cir. 2001)).

Here, Plaintiff has alleged three faations that Defendant Thanedar
proffered during the partiedransaction: (1) the vast majority of Avomeen’s
revenue for a given montfwith specific exceptionsyvas recognized only upon
100% completion of a project for a clieifz) Avomeen did not recognize revenue
on a percentage-of-completibasis, and (3) Avomeen’snancial statements were
in accordance with Generally Accept Accounting Principles (“GAAP”). See
Dkt. No. 32, pp. 20-21 (Pg. ID 900-01). osidered together, Plaintiff contends
that Defendant Thanedar eigga in a scheme of revensgRifting that resulted in
approximately $634,530 of improperly recargil revenue between the months of
October 2015 and September 201%eeDkt. No. 28-13, pp. 24-27 (Pg. ID 456-
59). Plaintiff claims this scheme creatadalse portrayal of Avomeen’s growth

and induced them to overpay for the company.

While Defendants acknowledge thegossibility of inconsistencies
surrounding Avomeen’s revenuecognition practices, they argue this does not
create liability under Rule 10b-5 for three @as. First, Defendants maintain that

Defendant Thanedar did not make anydasatements. They refer to an August



25, 2016 email where Defendant Thanedapte to Plaintiff's representative

stating the following:

The vast majority (90% or more) divomeen’s revenue is recognized upon
100% completion of a project. As redaced above, there are a few specific
project types that amecognized as revenuefbee 100% completion.

SeeDkt. No. 28-8, p. 2 (Pg. ID 354). Defeants argue this email demonstrates
Thanedar fully disclosed that not all of Avomeen’s revewas recognized upon
project completion. But this argument dgficult to accept in light of a letter
Defendant Thanedar wrote to Plaintififepresentative several months after the
parties’ transaction closed, reading: “It is Avomeen’s practice that projects that are
90% or more completed in a month &iked in the end of that month.SeeDKkt.

No. 32-21, p. 3 (Pg. ID 1095). Theseotwtatements from Defendant Thanedar
cannot be squared. Furthermore, Riffis findings regarding the $634,530 in
improperly recognized revenue already accsudot the specific project types that
Thanedar identified as exdems to the general ruleSeeDkt. No. 32-25, pp. 3-4

(pg. ID 1115-16).

Second, Defendants argue that Pldfistifepresentatives were aware that
Avomeen engaged invenue shifting, and thus, cauhot have been misled by
Defendant Thanedar’s representationdefendants point to an email exchange

between Thanedar and one of Plaintifépresentatives in February 2017, where
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the two discussed keeping the monthlahuary open so Avomeen could bill and
recognize revenue for that montlseeDkt. No. 28-12. However, because this
email exchange took place three monthiter the parties completed their
transaction, it does not necessarily spwaRlaintiff’'s knowledge during the period
leading up to close. While one might infarior knowledge, thisat most, creates a
genuine issue of material fac6ee Matsushita Elec. Indus. Co., L#75 U.S. at
587 (instructing the evidence and all reasd@anferences must be construed in

the light most favorable to the non-moving party).

Finally, Defendants argue that anyaaturacies in Avomeen’s revenue
reporting were immaterial inature. Defendants posit thtae alleged inflation in
Avomeen’s revenue during the snapshaiqieamounted to a small financial sum
when compared to the company’s totasets. But Defendants’ argument is
misplaced. Importantly, courts have roetinrejected the idea that small financial
distortions can neer be material. Instead, courts takeraore expansive approach,

looking to factors such as “whether thmesstatement arises froan item capable

3 See Hutchinson v. Deutche Bank Sec., 1647 F.3d 479, 485 (2d Cir. 2011)
(“We have consistently rejected a forramgl approach to assessing the materiality
of an alleged misrepresatibn. . . . According t&EC Staff Accounting Bulletin

No. 99, the use of a percegéas a numerical thresdaduch as 5%, may provide

the basis for a preliminary assumption of materiality, but a bright line percentage
cannot be appropriately used as a sulistifior full analysis of all relevant
considerations.”) (internal quattions and citations omitted))SM Holdings Inc. v.
Simon 2016 WL 4396061, at *5 (E.D. Micl2016) (recognizing even relatively
small financial errorgan be material).
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of precise measurement” and “whethiéle misstatement masks a change in
earnings.” SeeSEC Staff Accounting BulletitNo. 99, 1999 WL 1123073, at *3

(Aug. 12, 1999).

Here, a reasonable juror could concludat Defendant Thanedar’s alleged
misstatements surrounding Avomeen’s reveraorting practices were material.
Indeed, these statements were not dtenaof opinion. Rather, they involved
objective representations that painted an inaccurate picture of Avomeen’s growth -
- a key factor in Plaintiff'sdecision to purchase the compdnyAnd while
Defendants argue that on net, the gdlg@ revenue shifting did not increase
Avomeen’s overall EBITDA calculatiorDefendant Thanedar acknowledged that
any dip in monthly revenue growth put the transaction atriskoreover, as will

be discussed in the next sectionerth is evidence suggesting Defendant

4 SeeDkt. No. 32-3, p. 5 (Pg. ID 969) (Dedkobert France: “If Mr. Thanedar had
accurately portrayed Avomeen’s performatxc®urchaser, High Street, and Plante
Moran, had accurately disclosed Avomisenevenue recognition practices, or
disclosed the changes to the practitest Avomeen employees have testified
about, Purchaser would hawather renegotiated or walked away from the
transaction.”).

® SeeDkt. No. 32-4, pp. 7-8 (PdD 977-78) (Dep. Shri Thanedar: “In the month of
October, we set a goal of, | think or0,000. Prior to Gober, the month of
September, August, and Julybelieve the monthly reveies were about a million.
However, in October, it walooking like we're going tdhave a month that was
going to be somewhere around $800,000 in revenue, which was a 20 percent drop,
and | certainly wondered what will Highr8et -- how would High Street react to
that.”).

-12-



Thanedar’s alleged dedggn was intentional.SeeSEC Staff Accounting Bulletin

No. 99, 1999 WL 1123073, at *4 (“While ¢hintent of management does not
render a misstatement material, it may padevsignificant evidence of materiality.

The evidence may be partianly compelling where magament has intentionally
misstated items in the financial statements to ‘manage’ reported earnings. In that
instance, it presumably has done so bélig that the resulting amounts and trends
would be significant to users of the grstrant's financial statements.”).
Accordingly, Plaintiff has met its burden tiis stage of establishing a material

misrepresentation.

2. Scienter

The second element of a Rule 10b-5rolas scienter, defined as a “mental
state embracing intent to deéo® manipulate or defraud.In re Comshare Inc.
Sec. Litig, 183 F.3d 542, 550 (6th Cir. 1999) (quotiffgnst & Ernst v.
Hochfelder 425 U.S. 185, 194 (1976)). “In omdé& satisfy this element, the
defendant must have actedth at least recklessase in making the misleading
representation or omission.”"USM Holdings 2016 WL 4396061, at *4. The
appropriate inquiry “is whethall of the facts alleged, kan collectively, give rise

to a strong inference of scienter, not Wwiegtany individual allegation, scrutinized
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in isolation, meets that standardFrank v. Dana Corp.646 F.3d 954, 959 (6th
Cir. 2011).

Here, when viewing the evidence & light most favorable to the non-
moving party, Plaintiff has satisfied its lon of establishin@efendant Thanedar
acted with the intent to deceive, mangtel, or defraud. Tellingly, Defendant
Thanedar acknowledged that Plaintiff abilave walked awayrom the deal at
any time and admitted that he had consesbout whether the transaction would
actually close. SeeDkt. No. 32-4, pp. 7-8 (Pg. ID77-78). Part of this concern
was based on the fact tha¢ knew a drop in Avomeenrevenue during the four-
month due diligence period could scare Plaintiff awédg. at p. 8 (Pg. ID 978).
When you couple this concern with the testimony of his former employees -- who
claimed he changed Avomesnevenue reporting practices in the months leading
up to the sale, and purportedly for thegmse of inflating revenue -- a reasonable
juror could conclude that Defendanthanedar misrepresented Avomeen’s

performance and revenue earnings witle intent to deceive Plaintiff. Only

® See, e.g.Dkt. No. 32-7, p. 8 (Pg. ID 8) @p. Melissa Gransden: “[During] the
months leading up to the sale, if the pig that were going to complete at the end
of the month and went into the subsequeainth, Shri would want to keep the
subsequent month open longerd longer to ensure thidgiat month would have the
number that he felt was more acceptdhleDkt. No. 32-8, p. 9 (Pg. ID 1023)
(Dep. Andrew Kolbert: “Sometime betwe&eptember 20th and September 30th,
Shri came to my office and said, you knowe teport doesn’'t have to be out to the
client. It can be 90, 95 percent donedave will count it for the month. And |

-14-



adding to this conclusion is the fathhat Thanedar attempted to downplay
Avomeen’s impending revenugtump by misrepresenting the amount of business

in the company’s pipeliné.

3. Reliance

The next element of a Rule 10b-5 ataiequires the Court to assess whether
Plaintiff reasonably relied on Defendant Thanedar’'s alleged misrepresentations.
Defendants offer three arguments for why Rififails to satisfy its burden on this

element.

First, Defendants argue that the grsion clause contained within the
parties’ Equity Purchase Agreement nmkeliance on a prior oral representation
unreasonabl@er se SeeDkt. No. 28, p. 29 (Pg. ID 290). Section 7.3 of the

Equity Purchase Agreesnt reads as follows:

presume the rationale was because theuld increase revenue in the month of
September.”).

" SeeDkt. No. 32-27, pp. 2-3 (Pg. ID 1120-2(Decl. Kathleen Morgan: “In 2016
but prior to October 2016, | based theriveport on the ‘date ready to begin’
field in Salesforce. . . . When | used thield as the basis for the ‘win’ report, it
demonstrated a current and accurate simaipof the upcoming pipeline for the
company. In October or early Novemi2€16, Thanedar instructed me to change
the ‘win’ report to be based on the ‘wonngleng’ field in Salesforce. . . . Projects
could have a ‘won pendinglate entered for as little as a positive phone call with
the customer suggesting that a project mightlirected to Avomeen. When | used
this field as the basis for the ‘win’ pert, the report captured a broader set of
potential projects, but because the ‘womgiag’ date was farther removed from a
project materializing, there was greatisk of inflated numbers.”).
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7.3 _Entire Agreement. This Agreement, the Exhibits, the Disclosure
Statement, the Company Ancillary @anents, the Purchaser Ancillary
Documents and any other documentdivdeed by the parties hereto in
connection herewith constitutes tlemtire agreement among the Parties
hereto with respect to the subjecttten hereof and supersedes all prior
agreements and understandings amadmg Parties hereto with respect
thereto. No addition to or modificath of any provision of this Agreement
shall be binding upon any Party hereto unless made in writing and signed by
all Parties hereto.

Dkt. No. 32-2, pp. 30-31 (Pg. ID 944-45Kritically, however, the Sixth Circuit
has rejected thper serule that Defendants offer her&ee Brown v. Earthboard
Sports USA, In¢.481 F.3d 901, 921 (6th Cir. 2007) (“To ereqgtex serule with
respect to non-reliance clagseould undermine the essiah point of undertaking

a contextual analysis, and we do not chaosadopt such a blanket rule now.”).
Moreover, the integration clause in tparties’ Equity Purcase Agreement is
ambiguous as to its scope. In particular, it is not clear whether it embraces pre-
contractualrepresentationsas distinct from promisesnade by either partySee
Galeana Telecomms. Invs., Inc. v. Amerifone Cdzp2 F. Supp. 3d 711, 726
(E.D. Mich. 2016) (“The merger clause in the Agremmbetween Galeana and
Amerifone only encompasses ‘all priorgodiations, lettersrad understandings.’
Arguably, the clause’s language does notude prior representations.”). Because
a reasonable juror could conclude that thtegration clause does not encompass
prior representations, the Court cannotdfithat Plaintiff's reliance on Defendant

Thanedar’s alleged misregentations was unreasonable.
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Second, Defendants argue that tregionale for Plaintiff purchasing
Avomeen makes thdleaged misrepresertians irrelevant. SeeDkt. No. 28, p. 28
(Pg. ID 289). Specifically, Defendants atgbat because Plaintiff purchased the
company for its potential, rather than ft& present performance, it could not have
relied on Defendant Thanedarepresentations surrounding Avomeen’s monthly
revenue. Though creative, f@adants ignore the fact that the primary issue
underlying this case is whether Plaintifés induced into overpaying for Avomeen
at a price of $33.6 million. Becaus&omeen’'s monthly revenue earnings
undoubtedly played a role in the partigsansaction, Plaintiff's rationale for
purchasing the company does not matsereliance on Defedant Thanedar’'s
alleged misrepreseations immaterial.

Finally, Defendants argue that Plaintfffils to satisfy its burden on this
element because it was a sophisticaiadestor with access to sufficient
information to evaluate the statements in questiSee id.at p. 27 (Pg. ID 288).
But there are several defects in this ogdsg. As a beginning point, the fact that
Plaintiff is an investing firm, standing alone, does not preclude them from bringing
suit under Rule 10b-5See, e.g.Wright v. Nat'l Warranty C.953 F.2d 256, 261
(6th Cir. 1992) (rejecting argument that pk#i’s status as an “insider” foreclosed
recovery under 10b-5). In adidn, questions of materidhct remain surrounding

whether Plaintiff was given access toca@te, pertinent information. John
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Samulak and Robert France, two of Plidiiis representatives, testified that none
of Plaintiff's adviserswere given physical acces® Avomeen’s Salesforce
systenf Dkt. No. 32-5, pp. 4-5 (Pg. 1085-86); Dkt. No. 32-6, p. 5 (Pg. ID
1003). Further, that the information feedant Thanedar provided from Salesforce
did not match the company’s Quick Books accounting Yata.

In short, Plaintiff has presentexVidence suggesting Defendant Thanedar
intentionally misrepresented the stateAsfomeen’s financeand concealed these
facts. This is especially true wieeat least one former high-ranking employee
testified that Defendant Thanedarowmd not let him speak to anyone from
Plaintiff's advisement team because Defenddr@nedar wanted to be in control of
all communications. SeeDkt. 32-8, p. 4 (pg. ID 10)8 Given that Defendant
Thanedar purportedly controlled the fla#information coming from Avomeen, a
reasonable juror could conclude thauiRliff's advisersrelied on Defendant

Thanedar’s representations in makingitldecision to purchase the company.

8 Salesforce is the company’s cligatationship management software.

9 SeeDkt. No. 32-5, p. 4 (Pg. ID 985) (Depf John Samuluk — Q: “So when you
said that the information that came fr@ales Force did not match, are you -- does
that mean that the Sales Force infoioratdid not match wéit the Quick Books
information showed?” A: “Correct.”see alsdkt. No. 32-9, p. 7 (Pg. ID 1033)
(Dep. of Tyrone Tessmer — Q: “Whafenmation did you personally compile that
you understood was going to be turneder to High Street Capital?” A:
“Financials.” Q: “What was in those finaials that you considered to be false?”
A: “I believe the revenue associated wdertain periods of certain months were
inaccurately reported.”).
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4. Economic Loss and Loss Causation

The final two elements of a Rule 18beclaim require the Court to examine
economic loss and loss causation. The S&ircuit has instructed that loss
causation requires “a causalnmection between the matdrmisrepresentation and
the loss.” Brown 481 F.3d at 920 (quotidgura Pharmaceuticals, Inc. v. Broudo
544 U.S. 336, 342 (2005)).

Here, Defendants conflate both elms into one and raise a single
argument. Defendants argue that becaRksantiff purchased Avomeen for its
growth potential, and not its presentfpemance, Defendant Thanedar’s alleged
misrepresentations could not have smdi any economic loss. But again,
Defendants fail to recognize that the crux of this suit is that Plaintiff claims it was
induced into overpaying for AvomeenBecause Avomeen’s monthly revenue
earnings certainly played a role in the pa'tieansaction, the Court, for all of the
reasons expressed earlier, finds PlHirttas met its burden of demonstrating

economic loss and loss causation.

10 |In addition, Defendants referen@m October 4, 2016 ail sent between
Plaintiff's representatives, suggestingstiows Plaintiff was aware Avomeen’s
revenue reporting practices had been altered, thereby severing any link between
Defendant Thanedar’s alledjamisrepresentations and Plaintiff's economic loss.
SeeDkt. No. 28-15 (“Question — why do all peds for net revenue take company
adjustment into account except for lwwhy $1,085k vs. $1,039?"). The email
appears to comment on a report attadnean earlier message, which Defendants
failed to include. By not providing the attachment, the Court cannot determine
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V. CONCLUSION
For the reasons stated herein, tloan@ will DENY Defendants’ Motion for
Summary Judgment [#28]. The followingde court dates remain in effect:
a. In Liminemotion deadline of June 11, 2019;
b. Final Pretrial Order submission deadline for July 17, 2019;
c. Final Pretrial Conference forlyw24, 2019, at 4:00 p.m.; and

d. Trial shall commence on July 30, 2019, at 9:00 a.m.

IT IS SO ORDERED.

Dated: April 15, 2019
$Gershwin A. Drain
HON. GERSHWINA. DRAIN
United States District Court Judge

CERTIFICATE OF SERVICE

| hereby certify that a copy of the fg@ng document was mailed to the attorneys
of record on this date, April 15, 2018y electronic and/or ordinary mail.

s/Teresa McGovern
Case Manager

whether the email says whBefendants purport it saysPlaintiff maintains that
Defendants have takeéhe email out of context. Reghess, this creates a genuine
issue of material fact, makirspummary judgment inappropriate.
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