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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MEAT TOWN,

Plaintiff, Case No. 17-13801
Honorable Laurie J. Michelson
V.

SENTINEL INSURANCE COMPANY,
LTD,

Defendant.

OPINION AND ORDER
DENYING PLAINTIFF'S MOTION FOR RECONSIDERATION [31]

This Court does not take the decision targror deny summary judgment lightly. And that
is especially true in a case like this, wheredbendant’s basis for summary judgment is that the
plaintiff lied. So this Court carefully reviewade summary-judgment rexb In fact, it read the
affidavit from Meat Town’s marger, Alan Gluck, several times. Despite a careful review of the
record, the Court did not identify evidence thauld permit a reasonable jury to find that Meat
Town did not intentionally or recklessly make makemisrepresentations to its insurer, Sentinel
Insurance Company, Ltd.

Meat Town says look again. Pursuant taémal Rule 59, Federal Rule 60, and Eastern
District of Michigan Local Rule 7.1(h), Medtown has filed a motion asking this Court to
reconsider its grant @ummary judgment to Sentinel. (ECF No. 31.) Because Meat Town’s motion
does not show that this Court clearly erreddshon the materials it had before it at summary

judgment, Meat Town’s motion will be denied.
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l.

Meat Town operated on Lahser Road in Defai20 years. As the store’s name suggests,
Meat Town stored and soldrge quantities of meat.

In the fall of 2015, Meat Town was havingnse financial difficulties. At the start of
August, September, October, and Noven#iEr5, Meat Town'’s bank account balance was $450,
$1,914, -$870, and —$570, respectively. In September 2015, a state court entered a judgment of
possession in favor of Meat Tolghandlord because Meat Town owed $12,000 in rent. And Meat
Town owed the electric corapy at least $3,000 by November 2015. Meat Town suggests that it
did not pay the electric company due to inatiece, but whether due to inadvertence or the
financial inability to pay, the electric compashut off power to Meat Town on November 10,
2015.

That very day, Meat Town was robbed and vandalized.

Meat Town later submitted a claim to its insy Sentinel Insurance Company. In addition
to damaged equipment (including ceiling-mountedgefator coils that wuld have been difficult
for vandals to reach), Meat Town claimed tfia2,000 worth of meat and related products were
“covered with glass and debri&nd thus unsalable). (ECFONL5, PagelD.218.) Meat Town also
claimed that $63,000 worth of meat and related prisduere “stolen by perpetrators.” (ECF No.
15, PagelD.218.) The “net claim” amount was $307,8t5). (

Sentinel did not immediately par expressly deny the claimnd with the two-year period
to sue over an unpaid claim approaching, Meat Town filed this lawsuit.

Sentinel sought summary judgment, which this Court grateel generally Meat Town v.
Sentinel Ins. Co., LtdNo. 17-13801, 2019 WL 3958273 (E.D. Mich. Aug. 22, 2019). To be more

precise, this Court found that ieTown either intentionally or with reckless disregard for the



truth made two sets of material misrepreséonat in the “Summary of Loss” it submitted to
Sentinel. One set involved products that MEavn said it bought from Kap’s Wholesafee id.
at *2—4. The other set involved products that MEaivn said it bought from Quality Meats &
Culinary SpecialtiesSee idat *4—6. Due to these misrepreseiatas, the Court found that Sentinel
could void the insurance policy that it had issued to Meat T8ea.idat *6. The Court thus did
not address other alleged misreganetations or Sentinel’s othwo legal theories for summary
judgment.

Meat Town now asks this Cdup reconsider its decision.

I.

As an initial matter, the Court addressiéleat Town’s suggestion that this Court
misunderstood or misapplied the standard gowgrmotions for summary judgment. Meat Town
seems to suggest that if a questis one of fact, anil the non-moving party disputes the answer
to that question, then a jury must answer thestjoie. For example, Meat Town says, “the Court’s
finding that Meat Town made [false represéintas about Kap’s products] with the intent to
deceive Sentinel is in error, because Meat Town disputed this @gothintent is always a question
of fact for the jury.” (ECF N. 31, PagelD.1641 (emphasis omitted).)

But just because a party disputes a question of fact does not mean that tlggneus@
dispute over a question of fact.rRbere to be a genuine disputarranting a trial, a party must
put forth enough evidence forreaasonable jury to answtre question in its favoAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 250 (1986)The inquiry performed is the threshold inquiry of
determining whether there is the need for a triahkether, in other wordshere are any genuine
factual issues that properly can be resolved only by a finder of fact because they may reasonably

be resolved in favor of either party.”). So ithist sufficient for a party to simply dispute a question



of fact as Meat Town suggests. Instead, oneenthving party has put forth evidence that would
convince all reasonable juriesanswer a fact question in its/far, the non-moving party must put
forth evidence that would permit at least saasonable jury to answer in its favBee idat 251
(“Nor are judges any longer required to submit astjoa to a jury merely because some evidence
has been introduced by the party having the buadgroof, unless the evidence be of such a
character that it would warrant the jury in findia verdict in favor of that party.” (internal
guotation marks omitted)).

The Court thus turns to Meat Town’s more specific claims of error.

[l

Meat Town asks this Court teconsider its rulig on intent. In granting summary judgment
to Sentinel, this Couffound that every reasonaljley would find that Meat Town intentionally
or recklessly misrepresented to Sentineltthbroducts sourced frorKap’s Wholesale were
damaged in the robbergee Meat Towr2019 WL 3958273, at *2—4. The Court further found that
every reasonable jury would find that Meat Town intentionally or recklessly misrepresented the
purchase date of products sourced fiQomlity Meats & Culinary SpecialtieSee id.at *4—6.
Meat Town now argues that this Court shonlst have granted Sentinel’s motion because a
reasonable jury could have found that any migggntations it made about goods from Kap’s or
Quality Meats were not intentionaE€eECF No. 31, PagelD.1647-1652.)

To better understand Meat Town’s argumerdudbntent, a brief recap of the summary-
judgment opinion is helpful. As explained thetteg summary of loss that Meat Town submitted
to Sentinel included six lists dtatl by either Meat Town or the damage-assessment company that
Meat Town hired. Each list corqgsnded to an area of the storgy.ethe north freezer. In fact, the

cover page of the summary of loss submitted tdiSelireferenced these lists: “replace destroyed



food in and around displayolers and display freezersvered with glass and debris as itemized
by area’ (ECF No. 15, PagelD.218 (emphasis addeteye is one of the lists (the yellow
highlighting added by the partidbe red ovals added by the Court):

11/11/2015

AMOUNT_ _ITEM 2

_!f‘!v D¢

fetapuichased WHERE PURCHASED  COST  LABOR  TOTAL
571917 Nov. 10

1) 53¢s(2,026.191bs) Loin Backrib Kap's Wholesale 2.661b, 25.00 $5,389.67
2) 40cs (1,6001bs) Wilson Clean Chitt 5715 Nov, 10 Kap's Wholesale 1.391h, 25.00 $2,224.00
3) 46cs(1,3801bs) Hog Maws /15 Nov. 10 Kap's Wholesale 1.891b. 15.00 $2,608.20

TOTAL 10,221.87

(ECF No. 15, PagelD.263.) As piced, Meat Town represented (fexample) that in the north
freezer 53 cases of loin back rib purchased from Kap’s were “covered with glass” following the
robbery; as also pictured, Meat Town assecddnvoice 571917 with 8153 cases; and while not
pictured, Meat Town attached Invoice 571917 ® shmmary of loss. Otne east-counter list,
Meat Town included 110 pounds (about three casds)roback rib from Kap’s; in support, Meat
Town again identified and attached Kap’s Invoice 571917. (ECF No. 15, PagelD.239-240.) The
summary of loss also stated that 130 cases oblaik rib purchased from Kap’s had been stolen;
and again, Meat Town pointed to Invoice 571917. Notably, Invoice 571917 from Kap’s is for 186
cases of loin back rib—and 186t total of the theecases on the east-coemlist, the 53 cases
on the north-freezer listpd the 130 stolen cases.

So where was the misrepresentation? Therepresentation, this Court explained,
stemmed from the fact that Kap’s controller, Allen Cohn, swore that Invoice 571917 was cancelled

and that the loin back rib was neither sold delivered to Meat Town. And if that was correct,



this Court reasoned, then how could it be true Bicases of it were in the east counter and 53
cases of it were in the north freezer when Meat Town was inventorying the store after the robbery?
Or, restated, why did Meat Towrllt€entinel (via the summary tdss) that 56 cases of loin back
rib from Kap’s had been “covered with glass” ie st counter and north freezer if that loin back
rib never made it to the store? The Courtridsimilar issues with Meat Town'’s claim that
products on another Kap’s invoice, Invoice 5715, vieoed “covered in glss™—Kap’s controller
had similarly averred that th&hitterlings and hog maw on Inwa 5715 were neither sold nor
delivered.

In its motion for reconsideration, Meat Toways this Court was wrong to take Kap’s
controller at his word.§eeECF No. 31, PagelD.1641, 1653-57.) In particular, Meat Town says
that a reasonable jury could have found thatgoods on Invoice 571917 and Invoice 5715 were
in fact sold and delived to Meat Town. The @lirt sets this argument to the side for a moment.
As explained at the end of this opinione ttummary-judgment record did not creatgeauine
dispute over whether Kap’s had sold and deéideto Meat Town the goods listed on Invoice
571917 and Invoice 5715. So, for now, the Court fwiild on the premisedtbe established at
the end of the opinion) that the Kap’s goods thakevedlegedly covered in glass and stolen never
made it to Meat Town in the first place.

Meat Town asserts that even under this prentlss Court erred on intent. (ECF No. 31,
PagelD.1641 (“[E]ven if the assertions by Kap’seveue and uncontroved, the Court’s finding
that Meat Town made such a claim with the interdeceive Sentinel is in error.”).) Meat Town’s
arguments in this regard take a few forms; none have merit.

First, Meat Town says, “Following the @fybery, inventory was logy discarded from a

dark and vandalized building. The possibility thgat Town misidentified some meat as being



covered in glass does not justify the Court’s apmtacenclusion that Meat Town intentionally lied
to Sentinel.” (ECF No. 31, PagelD.1650.)

This argument does not warrant unwinding ttase back to the summary-judgment stage
(to address Sentinel's seaé other grounds for summaijydgment). Although Meat Town
repeatedly states that the issue is one of intieait,is not accurate. Sentinel could also prevail by
showing that Meat Town was reckless with thehtrétnd if it was dark, it is arguably reckless to
not use flashlights or a camera witfash to accurately irentory the damageMoreover, under
Meat Town’s “too dark” theory, chitterling, hogaw, and loin back rib ordered from other
companies were confused with an order frorp’KaYet the Kap’s orden question was massive:
335 cases of chitterling, 140 easof hog maw, and 186 casesoai backrib—over 25,000 pounds
in all. (SeeECF No. 15, PagelD.264-265.) So this was not a situation where a few cases from one
vendor were mistaken for a few cases from lsa@llso, Meat Town’s manager, Alan Gluck,
submitted an affidavit at summary judgment angenaverred that products from one vendor were
mistakenly identified as product®fn Kap’s because it was darBgeECF No. 22, PagelD.1350—-

1357.) This is despite the fact that Gluck kneat tkap’s controller had sworn that the goods on

Ln fact, photos of the vandalism using a flash were ta@aeHCF No. 15, PagelD.333-
335.) Meat Town even attacheseosuch photo to its motion foeeconsideration(ECF No. 31,
PagelD.1674.) Meat Town says that the photo nbghine of the products the Kap’s invoices.
(ECF No. 31, PagelD.1656.) But the photo was notgfadhiie summary-judgnm record and thus
is not a basis for reconsideration.any event, the photo appeard®of spare rib tips, which are
not loin back rib.SeeKevin Pang,The Overlooked, Misunderstood, Extraordinary Rib, Tip
Chicago Tribune, May 10, 2007, https://bit.ly/2Md2® (“While baby back ribs come from the
meatier loin region, rib tip meat ww@s off the spare rib, located to the side of the swine.”); Molly
Stevens Spareribs vs. Back RipFaunton’s Fine Cooking, $e 2000, https://bit.ly/2poCOSg
(“There are basically two kinds of pork ribBhose most commonly found in supermarkets are
spareribs. . . . Back ribs are leaner and smditem the top, back, or io side of the hog.”). And
aside from loin back rib, the other items on the Kap’s invoices were hog maw and chitterlings. The
photograph also does not appeabéchog maw or chitterlings.
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the two invoices were never delivered to Meatvioln short, Meat Town'’s too-dark argument is
unilluminating.

Speaking of Gluck’s summary-judgment affitawMeat Town further argues that the
affidavit created a genuine dispute oveteim. (ECF No. 31, RgelD.1649-1650.) Meat Town
points to these three paraghs of Gluck’s affidavit:

11. Apparently, without my knowledge, Metbwn'’s landlord obtained an order

of eviction in early December, however, because Meat Town was never served |

was unaware of it, which is all that | told Sentinel's investigator and did not

misrepresent anything.

12. Sentinel also claims that Meat Towntséegitimate invoicesn support of its
Claims, which is also not true. . . .

18. Through the Cohn Affidavit, Sentinelgales that Meat Town misrepresented
products it had purchased from Kap’s, which is not true.

(ECF No. 22, PagelD.1352-1353.)

These averments, accepted as true, did regttera genuine dispute over whether Meat
Town’s misrepresentations to Sentinel werentimal or made withackless disregard for the
truth.

Paragraph 11 has nothingdo with meat products, so MeTown'’s reliance on Gluck’s
statement that he “did not misrepresent anything” is misplaced.

As for paragraph 12, the issue is not whetfleat Town submitted legitimate invoices to
Sentinel. The issue is that Meat Town referentads from the Kap’s invoices, for example, the
180 cases of loin back rib, and t@eéntinel that, for example, abdhtee cases at the east counter
were covered with glass, 53 cases in the noettzier were covered with glass, and 130 cases were
stolen. Those statements—not the submissioneirtoices—were the intentional or, at least

reckless, acts.



That leaves paragraph 18. Melbwn strips that paragsh of Gluck's affidavit of
necessary context. With conteRgre is what Gluck averred:

18. Through the Cohn Affidavit, Sentinelgales that Meat Town misrepresented
products it had purchased from Kap’s, which is not true.

19. The Cohn Affidavit says that émnvoices dated November 10, 2018c]
[Invoice 571917 and Invoice 5715] were pramxs by Kap’s as orders from Meat
Town, but were subsequently cancelled bypKavithout sale or delivery to Meat
Town.

20. With respect to thenvoices attached to the Cohn Affidavit [Invoice 571917
and Invoice 5715], Meat Town had rege@esinvoices from Kap’s, and Kap’s
provided Meat Town with these invoices.

21. Indeed, the invoices attached to tluCAffidavit show thathey were faxed
by Kap’s to Meat Town jusilays after the Robbery.

22. All Meat Town submitted to Sentinel wehe invoices provided to it by Kap’s,

Meat Town submitted them to Sentinel in a good faith attempt to cooperate with

Sentinel’s investigation of the Claims, and if there is any error in the invoice it is

Kap’s, not Meat Town'’s.
(ECF No. 22, PagelD.1353.) If Meat Towndhmerely submitted Invoice 571917 and Invoice
5715 to Sentinel and stated ton8eel, “our recordsvere destroyed so we asked our vendors for
their records of sales to us; Kap’s provided ith whe attached invoices, and so we believe that
we paid for the products on the invoices,” thenay have been a genuine dispute over Meat
Town'’s intent. But Meat Town did not do that. keatl, as explained, it told Sentinel that items on
Invoice 571917 and Invoice 5715 were seen in valmeations in the store “covered with glass.”

So far, the Court has focused on Meat Tovimtent in making representations about Kap’s
products (and really, the focusshheen on the loin back ribsgpite that, as explained in the
summary-judgment opinion, there are similar misrepresentations about the hog maws and

chitterlings from Kap’s). But, as stated the summary-judgmermpinion, Meat Town also

misrepresented the date it bought goods fromiQudeats & Culinary Specialties. In particular,



the Court pointed out that Meat Town had, éample, represented to Sentinel that it had
purchased 75 pounds of beef spare ribs frorali@uMeats & Culinary Specialties on November

10, 2015:

11/11/2015 MEAT DISCARDED DUE TO GLASS BEEF, PORK, ETC. COUNTER FACING EAST

AMOUNT TEM Inunnjt; WHERE PURCHASED COST _ 1ABOA thm  TOIAL
1} 120185 (Comed Beef Briskets 04702 Nov. Broadway Cormned Beef Co. 49916, 3000 5628.80

2) 90lbs Beef Ox Talls 7882 Ngyemberl0 United Meat Co. 24991b. 30.00 5299.10
3) 160 ibs. Intestines Culinary Speciaities 4991b. 15.00 $828.40
4) 75lbs. Beel Spare-Ribs Culinary Specialties 2991b. 30.00 $254.25
5) &0lbs. Fresh Cheek Meat Culinary Specialties 2901b. 15.00 $185.00
6) 60 lbs. Pork Tenderloins Culinary Specialties 3.591b. 3000 $265.40
i A k. Bnnd § ene Halbad Aass Fa T a0l AN NN craan

(ECF No. 15, PagelD.26.) But, according to Quality Meats & Culinary Specialties, this was not
true—the company’s representative averred that it “did not sell or deliver any Quality Meats &
Culinary Specialties products tbleat Town in. . . November of 2015[.]" (ECF No. 15,
PagelD.326.) In addition, this Court noted that as part of the summary of loss, Meat Town had
attached bills of lading from Quality Meats & Cudny Specialties but, suspiciously, these bills of
lading were missing their delivery dates:

To back its assertion that certainagls bought from Quality Meats & Culinary
Specialties were vandalized or stolen, Meat Town submitted copies of bills of
lading to Sentinel. Comparing the submitted copies with the copies in possession
of Quality Meats strongly suggests tihvdgat Town removed the delivery date (by
white out or similar artifice) from the copies it submitted to Sentif@&n{pare

ECF No. 28, PagelD.1616 (datejth ECF No. 15, PagelD.242 (no datedmpare

ECF No. 28, PagelD.1615 (datejth ECF No. 15, PagelD.267 (no dateympare

ECF No. 28, PagelD.1614 (datejth ECF No. 15, PagelD.249 (no datedmpare

ECF No. 28, PagelD.1617 (datejth ECF No. 15, PagelD.252 (no date).) Indeed,
one copy seems to show a white blockeda where the dekvy date should
appear. CompareECF No. 28, PagelD.1616 (datejth ECF No. 15, PagelD.242

(no date).)

Meat Town 2019 WL 3958273, at *5.
In its motion for reconsideration, Meat Towrgues that a reasonable jury could find that

the incorrect purchase date was an innocent mistake. Meat Town states, “For inventory purchased
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from Quality, Meat Town believed it had beenghased on November 10, but learned later that
this date was incorrect.” (ECF No. 31, Pagaf4.) Meat Town also asserts, “There is no
evidence whatsoever to suggest that Meat Tmentionally submitted the wrong purchase date,
‘removed’ purchase dates, orhited out’ anything as the Couapparently chose to believe.”
(ECF No. 31, PagelD.1651.) Meat Town suggeststtimtifference in the copies identified by
the Court were a byproduct of the billslafling being drafted on carbon-copy paplet.) (ndeed,
says Meat Town, one set of copies has chedksrand other markings while the other set does
not. (d.) So, Meat Town implies, the date wast the only thing that was differenEde id).

The Court is not persuaded by these argumeXgsan initial matter, Meat Town now
admits that the dates of purchase it includetsisummary of loss were wrong. Yet it provides no
explanation as to why it “belved [the goods] had been purchased on November 10.” Moreover,
even if the bills of lading were drafted on carbon paper, that does not explain why Meat Town’s
copies lacked the delivery date but Quality Meatsies did not. It is much easier to think of
legitimate reasons why one set has checkmarks whleother does not than it is to think of
legitimate reasons why one set dases but the other does not.éed, when shown bills of lading
without the date, Quality Meats’ peesentative testified, “[T]here should be a date on the . . . bill
of lading, but it's been removed. I'm assuming ibeen removed because there would be a date
on there.” (ECF No. 28, PagelD.1552.) Moreoweat Town does not engage what the Court
highlighted: one copy seems tovkaa square-shaped white asearounded by dots where the date
should appear.GompareECF No. 28, PagelD.1616 (dat&)ith ECF No. 15, PagelD.242 (no
date).)

Before leaving the issue of intent, the Cawstes that Meat Towtakes each individual

alleged misrepresentation sepalkgteffering partial explanations for each. But a jury would be
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presented with an entire case. And that case wocaldde Meat Town'’s financial difficulties, that
the very day its power was shut off was the \day it was robbed and vandalized, that Meat Town
was the victim of arson one month later, @hnat doubts about Kap’s products would feed into
doubts about Quality Meatproducts and vice versa.

In short, the Court finds narer or palpable defect in its summary-judgment ruling on the
issue of intent.

V.

Meat Town also argues that this Court errecbincluding that every reasonable jury would
find its misrepresentations materigdeeECF No. 31, PagelD.1652-1653.)

On this issue, the Court will be much briefer. As before, Meat Town stresses that the
amount of its insurance claim was over $1,000,000tlnsl implies that any misrepresentations
about Kap’s and Quality Meats’ products were too malito be material to the claim. But, as this
Court stated in the summary-judgment opinibe, $1,000,000 figure adds the amount of the fire-
damage claim to the amount oéttobbery-and-vandalism claifeat Town 2019 WL 3958273,
at *4. Yet, Sentinel could void the policy if theresxan intentional, material misrepresentation in
either claim. Thus, it is proper to focus on whether misrepratsens about Ka's and Quality
Meats’ products were material to the robbelgim only. And that claim (which was submitted
first) was for $307,000. Of that claimed amow#7,000 was based on products from Kap’s. As
this Court said, “[t]hat is approximately 15%tbe ‘net claim,” which, in any reasonable jury’s
opinion, would be materialld. at *4; see also Shelton v. Auto-Owners Ins., 889 N.W.2d 744,
749 (Mich. Ct. App. 2017) (“A statement is mateifal is reasonably relant to the insurer’s
investigation of a claim.”). And that does not even include the products from Quality Meats, which

were valued at over $8,000.
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In support of its materialitargument, Meat Town citeéd/est v. Farm Bureau Mutual
Insurance 259 N.W.2d 556 (Mich. 1977). (ECFoN31, PagelD.1652-1653.) The Court fails to
see the relevance. The amount of the alleged misrepresentatiestnas only 4.4% of the claim.
See id.at 557 n.4. More importantihiWest held that a jury could find that the insured’s
misrepresentation was a good-faith mistakleat 558; the opinion wathus about intent, not
materiality.

V.

Finally, the Court turns to thesue that had been set te tide: whether—on the record
as it existed at summary judgment—a reasonjinjecould find that the goods listed on Kap’s
Invoice 571917 and Kap’s Invoice 57W&re, in fact, deliveredSeeECF No. 31, PagelD.1641,
1653-57.)

Meat Town thinks a jury could find that K& actually delivered the loin back rib, hog
maw, and chitterling. It states, “Meat Town intains (and has always maintained) that the
inventory identified in Kap’s invoices 571917 andl5 . . . was deliverednd the products were
either stolen by thieves or destroyed by shattglass.” (ECF No. 31, PagelD.1642.) And, says
Meat Town, it “has already suppadtthese positions with voluminoesidence: its Proof of Loss,
the testimony of Peter Demopolis[,] . . . thepkalnvoices, and the declaration of Allasid
Gluck[.]” (ECF No. 31, PagelD.1642.)

None of these four pieces efiidence would permit a reasotealury to disbelieve the
sworn testimony of Kap’s controller that Kapever delivered thgroducts on Invoice 571917
and Invoice 5715.

To start, Meat Town’s reliamoon Demopolis’ testimony is atout-face. In its motion for

reconsideration, Meat Town quotes a partiof Demopolis’ testimony and argues that
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Demopolis—the company’s owner—"explained {hm@cess of Meat Town receiving the order
from Kap’s on November 10, 2015.” (EQ¥o. 31, PagelD.1654-1655.) But in its summary-
judgment briefing, Meat Town quoted the very saasimony from Demopolis and asserted that
he was not testifying about the Kap’s delivergdfically, but about deliveries to Meat Town
generally. (ECF No. 22, Pagell265-1266 (“Demopolis was clearlyashg the normal procedure
for when deliveries come into the business, diddhot himself witness th specific delivery.”).)
Meat Town’s own contrasting interpretation§ Demopolis’ testimony show that it is too
ambiguous to create a genuine dispute oveatkdr the products dnvoice 571917 and Invoice
5715 were delivered.

As for the summary of loss,ahtoo did not create a genuidispute for trial. Meat Town
apparently argues that because it stated enstmmary of loss that the Kap’s products were
damaged in the robbery (and thus, impliedly, deédgrthat alone precludes summary judgment.
But if an insured could preclude summary judgnignimerely pointing to the very statement in a
claim that the insurer says idda, then an insurer would nevss entitled to summary judgment
on a false-representation tmgoYet that is not trueSee, e.g.Bahri v. IDS Prop. Cas. Ins. Co.
864 N.W.2d 609, 613 (Mich. Ct. App. 2014). And genitea aside, here, Sentinel produced an
affidavit from Kap’s saying the products were nes@d or delivered. Against that evidence, Meat
Town needed to do more than point to the \@agement in question to create a genuine dispute
for trial.

Meat Town’s reliance on the two Kap’s inges as evidence of ldeery is likewise
misplaced. There is no dispute that Kap’s faxed the invoices to Meatt. But Kap’s controller
said that the order was cancelled and the lipteducts never sold or delivered. So the invoices

themselves do nothing to coowert Kap’s sworn testimony.
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That leaves Gluck’s affidavit. Gluck averré&entinel also claims that Meat Town sent
illegitimate invoices insupport of its Claims, which is alswot true. ... Through the Cohn
Affidavit, Sentinel argues that Meat Wa misrepresented products it had purchased from Kap'’s,
which is not tru¢’ (ECF No. 22, PagelD.1352-1353 (emphasideal).) Stripped of context, the
emphasized language could be read as an assdrdbKap’s products claimed in the summary of
loss were, in fact, delivered arafter the robbery, “covered inags.” But, as explained above,
when read in context, Gluck’s testimony was tatat Town'’s records were destroyed, it solicited
records from its vendors, and then simplgnad around and submitted athKap’s provided to
Sentinel. In other words, Gluck’s affidavit souginestablish Meat Town'’s good faith in claiming
damaged Kap’s products in the summary of lossalt anything but an unequivocal assertion that
someone at Meat Town (or the damage-assesstoarpany) saw the Kap’s products covered in
glass the day after the robbery—damore specifically, saw 3 casesvered in glass in the east
counter and 53 cases covered in glass in the north freezer. And to unwind summary judgment,
Meat Town must show a clear error, nfast injustice, or a palpable defeSee Intera Corp. v.
Henderson428 F.3d 605, 620 (6th Cir. 2005) (“A court may grant a Rule 59(e) motion to alter or
amend if there is: (1) aedr error of law; (2) newly discoveredidence; (3) an intervening change
in controlling law; or (4) a need to prevemanifest injustice.”); E.D. Mich. LR 7.1(h)(3)
(providing that party seeking reconsidepatmust demonstrate a “palpable defect”).

Before concluding, the Court acknowledges tinaits motion for reconsideration Meat
Town states, “Meat Town disputéand still disputes, as detailbdlow) Kap’s claim that it never
delivered certain meat products” (ECF No. BagelD.1641), “Meat Town maintains (and has
always maintained) that the inventory idéetl in Kap’s invoices 571917 and 5715... was

delivered” (d. at PagelD.1642), and “[f[rom the outset, & own has consistently maintained
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that inventory and products delivered by Kapisl ®uality were stolen and/or destroyed during
the Robbery” id.at PagelD.1654). But attorneygument is not evidenc8ee Duha v. Agrium,
Inc., 448 F.3d 867, 879 (6th Cir. 2006) (“Arguments inieattbriefs are not evidence.”). Further,
counsel was not so unequivocal in responding tdiga’s motion for summary judgment. There,
the argument was that “Meat Town simply submitted what it received from Kap’s and if there is
any error it is Kap’s, not Meat Town’s.” (ECF No. 22, PagelD.1Z&& alsoECF No. 22,
PagelD.1265-1266.) That again was Meat Towargument on sur-reply. (ECF No. 27,
PagelD.1468-1469.) There was no sworn testimony from anyone who accepted delivery of Kap’s
meat on November 10, 2015, or who placed treatmn the referenced locations, or who
inventoried the store after threbbery. In other words, Meat Town twice argued intent—not
delivery. Meat Town should not bevgn a third bite at the apple.
VI.

For the reasons provided, Meat Town’s motionreconsideration (whether pursuant to

Federal Rule 59, Federal Rule 60, or Easternribisif Michigan LocalRule 7.1) is DENIED.

SO ORDERED.

Dated: October 24, 2019

s/Laurie J. Michelson
LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE
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