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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In Re
PACKARD SQUARE, LLC, Case No. 17-cv-14078
Debtor. Paul D. Borman
/ United States District Judge

ON APPEAL FROM THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

PACKARD SQUARE, LLC,
Appellant, Bankr. Case No. 17-52483
V. Hon. Thomas J. Tucker

CAN IV PACKARD SQUARE LLC,
O’BRIEN CONSTRUCTION COMPANY,
WOLFF NETWORKS, LLC,

STARKY’'S CONSTRUCTION, INC.,
GEORGETOWN OF ANN ARBOR
CONDOMINIUM ASSOCIATION, and
MCKINLEY, INC.,

Appellees.
/

OPINION AND ORDER AFFIRMING UNITED STATES BANKRUPTCY
JUDGE THOMAS J. TUCKER’S OCTOBER 13, 2017 OPINION AND ORDER
AND DISMISSING THIS BANKRUPTCY APPEAL

In this bankruptcy appeal, the Court@led upon to deterime whether United
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States Bankruptcy Judge Thomas J. Tucker erred in dismissing the Chapter 11
voluntary petition filed by Appellant/Debt&ackard Square LLC (“Packard Square,”
“Appellant,” or “Debtor”) and barring the filing ofray new bankruptcy case by or
against Packard Square for a period ofyears from the date of his October 13, 2017
ruling. Appellant argues that the Bankrup@yurt erred in finding that dismissal was

in the best interests of both the Debtod dts creditors and abused its discretion in
barring the filing of new bankruptcy proceedings by (or against) Packard Square, a
first-time filer for protection under the blaruptcy code. Appellee CAN IV Packard
Square LLC (“Canyon”) argues that neithex thsmissal of Debtor’s petition nor the
two-year bar on new filings was an abuseistretion and urges this Court to affirm

the bankruptcy court in all respects. Thatter has been fully briefed and the Court
held a hearing on April 11, 2018. Foetteasons that follow, the Court AFFIRMS

the bankruptcy court and DISMISSES this appeal.

I BACKGROUND

A. TheUnderlying Construction Loan, Foreclosure, and the
Appointment of a State Court Receiver

The bankruptcy court’s comprehensiegitation of the factual background is
repeated here as relevant to this appeal:

Pre-petition, in October 2014, the Ier obtained a construction loan
from Canyon in the maximum piipal amount of $53,783,184,00 (the



“Construction Loan”) to finance éhconstruction of “a 360,000 square
foot mixed-use development [project] on a six and a half acre site on
Packard Streetin Ann Arbor, Michigan,” including “249 residential units
with high-end amenities, nearly 800 square feet of retail space and
over 450 parking space[s] includimgn underground parking garage”
(the “Project”). The Debtor signed a promissory note, and other loan
documents, and granted Canyon a maggan the real property of the
Project “together with the related easents, privileges and licenses, and
the buildings, structures, improvemgmixtures and personal property
located [on it]” to secure the Deb®mdebtedness for the Construction
Loan. The Debtor also executed assignment of leases and rents in
favor of Canyon.

In re Packard Squares75 B.R. at 771. Judge Tucker continued:

On October 21, 2016, Canyon filed saagainst the Debtor in Washtenaw
County Circuit Court, in the case GAN IV Packard Square LLC v.
Packard Square, LLCet al., Case No. 16—000990 CB (the “state court
case”). In its verified complaint the state court case, Canyon requested
the appointment of a receiver ovee fbroperty securing its debt, due to
the Debtor's alleged failure “téulfill its obligations to complete
construction of improvements rfowvhich funds were provided in
accordance with the relevant loan agreements” and “to maintain the
[p]roperty is a suitable conditionCanyon also sought foreclosure of its
mortgage in the state court complaint.

On October 27, 2016, the state couttifEehearing in which it heard oral
argument regarding the appointment of a receiver. Counsel for Canyon
and counsel for the Debtor both ap@ebat the hearing and argued their
respective positions at length, for and against the appointment of a
receiver. During the hearing, Canyon alleged, in relevant part, that there
had been multiple material defaults by the Debtor, in the form of missing
critical construction milestone datesder the terms of the Construction
Loan and the mortgage, despitenan having granted some extensions

of those dates. Canyollegged that, among other defaults, the Debtor had
defaulted by missing the “substah completion date which was
October 25[, 2016],” and that the Debhad defaultedn its obligation



to enclose the building of the dfect by July 1, 2016, which was “a
critically important aspect of the [construction] schedule” to avoid
damage to the building, from theciement weather that had already
occurred and that would be gettingra® due to the approaching winter
season. Canyon alleged that althoudiad worked with the Debtor and
extended the original contractually-agd date of July 1, 2016 to August
26, 2017, the Debtor haalso defaulted on its promise to enclose the
building by the extended date. Accorgl to Canyon, that default still
had not been cured, and the builglwas “still open and exposed to the
elements” at the time dhe hearing. Canyon also alleged that Gaylor
Electric Inc. d/b/a Gaylor, Inq“Gaylor”) and Jermor Plumbing &
Heating, Inc. (“*Jermor”), twoubcontractors who had worked on the
Project but had not been paid, hadarded construction liens against the
property subject to its mortgage, &hdt more liens would soon be filed
based on the Debtor's firing @uandel Construction Group, Inc.
(“Quandel”), the former generalontractor for the Project. Canyon
informed the Court that due toetlDebtor's defaults, it had accelerated
the promissory note and so the promissory note was due and owing in
full. Canyon argued that “under eithdre [parties’] contract or the
Construction Lien Act, the [c]ourt v8aauthorized to appoint a receiver
under the current existing circumstas” because the Project was only
partially completed; the Debtor thdefaulted on its obligations under its
contract with Canyon; and the buildj was not enclosed and at risk of
being damaged.

The Debtor argued that although there had been “technical defaults” due
to missed construction milestonetels the Debtor was entitled to an
extension of the construction mileat dates of “up 150 days” due to

the force majeure clause the parties' loan agreement. Debtor also
argued that the “fundamental equities” of the case favored denying
Canyon's request for the appointment of a receiver.

At the conclusion of the hearinggtstate court gave a bench opinion in
which it rejected the Debtor's argants and ruled that it would “appoint
McKinley, Incorporated [“McKinley”]as receiver fothe [P]roject and

that that [would] be done immediately.” On November 1, 2016, the state
court entered an order appointing McKinley as the receiver (the



“Receivership Order”).
In re Packard Squares75 B.R. at 771-72. The bankruptcy court observed:

In the Receivership Order, the staburt made the following findings,
among others:

C. [Debtor] has defaulted in therpmance of its obligations under the
Loan Documents identified and dedd in the Complaint and [Canyon]
has provided notice of such default.

D. Further, [Debtor] has failed orefused to pay necessary and
immediate expenses to preserve and protect the Property, all of which
constitutes waste and which jeoparditessecurity interest of [Canyon]

and other parties having arterest in the Property. In this circumstance,
MCL 600.2927 as well as the provisions of the Loan Documents
authorize this Court to appoint a receiver.

E. Additionally, the requirements under MCL 570.1122(1) are met in
this case, namely:

() The improvements and construction to the Property are
incomplete;

(i) The Indebtedness due [Canyon] secured by the
Mortgage is in default, andherefore, the Mortgage is in

default; and

(iif) [Canyon], the mortgagee, is likely to sustain substantial

loss, if the improvements to the Property are not completed.

575 B.R. at 772-73. The bankruptcy court continued:

[T]he Receivership Order gave the Receiver broad authority over the
Debtor's property and the Projettte purpose of which was “to protect
the interests of all interested pastia the Property.” The Order gave the
Receiver authority and direction not only to protect and preserve the
Property, but also to complete construction of the Project:



[T]he Receiver is authorized andefited to take immediate possession
and full control of the Receivershiproperty and to take any and all
necessary and appropriate actioretfectuate his possession and sole
control over same in order to pesut waste and to preserve, secure,
safeguard, winterize and completenstruction of the Receivership
Property.

To this end, the Receivershi@rder authorized the Receiver to
“immediately enter into a loan aagment with [Canyon] to borrow funds
to winterize, safeguard, and contgleonstruction of the Receivership
Property and to lease and potentiagll such property, in accord with
the terms of MCL 570.1122, et sedfe Order authorized the Receiver
to borrow up to $19.7 million from Canyon “to, among other things,
winterize, safeguard and complatenstruction of the Receivership
Property.” Such loan was to beutgect to terms acceptable to [Canyon]
and upon the approval of the Coudrid was to be secured by a “super
priority” lien, “senior to all other liens,” on the Receivership Property.

Shortly after its appointment, tReceiver and Canyon jointly sought the
state court's approval of propodedn documents for the Receivership
Loan. The Debtor objected, andetlstate court held a hearing on
November 17, 2016, during whichetltourt heard arguments and then
granted the joint motion to approtree loan documents. Thereafter, the
Receiver and Canyon entered into the Receivership Loan, in a loan
agreement dated as of NovemB&r 2016 and related documents.

In re Packard Squareb75 B.R. at 773.

In the state court proceedings, “[t]helider filed a motion for reconsideration
of the Receivership Order on Decembef@®16, which the state court denied on
December 19, 2016.In re Packard Squares75 B.R. at 774. The Debtor appealed
the Receivership Order to the Michigan CadrAppeals, which issued its Per Curiam

Opinion affirming the triatourt on January 23, 2018AN IV Packard Square LLC



v. Packard Square, LLQNo. 335512, 2018 WL 521843 (MicCt. App. Jan. 23,
2018). The Michigan Court of Appealslthehat “the material facts were beyond
dispute,” recognizing that Packard Squadmitted to events of default under the
Loan Agreement:

In this case, the record establistibat the material facts were beyond
reasonable dispute. Defendant admitted that it failed to do numerous
things required under the Loan Agreement including substantially
complete the project by the substantial completion date. Plaintiff gave
defendant notice of its defaults, atefendant failed to cure them. The
property faced imminent harm ifot secured and protected from the
elements because of the perilswfiter and the multitude of unfinished
aspects to the building. We belietat the trial court properly analyzed
the evidence submitted by the paraesl concluded that the undisputed
material facts warranted appointing a receiver.

The record supports the factual findings and legal conclusions reached
by the trial court. Although defielant argued about the degree of
completion of aspects of the projeitiadmitted that at best the project
was only around 60% completed. Moregwdefendant conceded that if

it continued managing the constractj it required an additional four
months, and that it would never fieished by the November 2016 full
completion deadline. Defendant agstmitted during the hearing that the
construction manager it hired roughly nine days before had not
completed tasks necessary to secthe project from the weather.
Significantly, the exhibits and théfidavits defendanproffered failed

to support defendant's contentions that the project was substantially
complete or that force majeusents excused its performance and
allowed it further lengthy extensiots the construction deadlines. We
believe that the trial court properly focused on the material facts for
making its decision. It considerelli the evidence but correctly refused

to focus solely on nonmaterial fael issues before appointing the
receiver. Defendant's default, tbendition of the property, defendant's
likely inability to secure the propgrbefore winter, defendant's inability



to complete the project withoutrther delays, defendant's inability to
discharge the liens and protect pldifgiand defendant's interests in the
property, all justified th trial court in appointig a receiver. Defendant's
admissions and concessions on teeord were the material facts
pertinent to the trial court's decision. The trial court did not err by not
holding a full evidentiary hearingnd it did not abuse its discretion by
appointing a receiver.

2018 WL 521843, at *5. The MichiganoGrt of Appeals expressly upheld the
appointment of McKinley as the Receiver:

Lastly, defendant argues thatethrial court erred by appointing
McKinley because it managed commialproperties in Ann Arbor and
lacked the ability to neutrally manatiee project in the best interests of
all concerned, and defdant asserts that the trial court erred by only
requiring a $20,000 bond from McKinley. We disagree.

MCL 600.2926 authorizes trial courts to appoint receivers and require
them to post a bond. MCR 2.622 prescribes the procedure regarding
appointment of a receiver and similarly prescribes factors for a trial
court's consideration when deciding the amount of the bond to require
from the appointed receiver. The redoeflects that defendant argued to
the trial court that McKinley meaged unspecified local commercial
properties in competition with f@ndant. Defendant asserted that
McKinley intended only to sabotageetheceivership estate for its own
personal gain. The trial court consrdd defendant's argument but found
no evidence supporting defendant's ¢osary allegations. No evidence
before the trial court supported thtKinley lacked the qualifications

or ability to act as the receiver.

We believe that the record suppadtte trial court's conclusion. Other
than stating conclusory allegations and unsupported speculation in
objection to McKinley defendarfailed to submit any evidence that
McKinley had a disqualifying conflict ahterest or lacked the requisite
ability to serve in this case as tleeeiver. In the absence of evidence to
the contrary, we believe that thatrcourt could rely upon the evidence



that McKinley could adequately gtect the receivership estate and

plaintiff's and defendant's intereségcordingly, the trial court did not

abuse its discretion by appointing McKinley as the receiver.

2018 WL 521843, at *9.

While the matter was pending in thed¥ligan Court of Appeals, Canyon and
the Receiver on the one hand and the Debtth®nther (as well as other “interested
parties” — principally pre-receivershigpntractors who weraot engaged by the
Receiver’s new general contragtoontinued to litigate at the trial court level. Atthe
time of the Debtor's September 8017 initiation of theunderlying bankruptcy
proceeding, the trial court was scheduiedhear a joint motion by Canyon and the
Receiver to increase the total amount ef Receivership Loan in order to complete
the project. In Re Packard Squay&75 B.R. at 774. Due to the bankruptcy filing,
that hearing did not take plactd.

B.  Proceedingsin the Bankruptcy Court

On September 13, 2017, the bankruptourt heard argument on a number of
“first day” motions, including: (1) the Debtor’s “First Day Emergency Motion for

Order Directing Receiver to Turn Over All Property to Chapter 11 Debtor-In-

Possession and Related Relief” (“the Aawrer Motion”) (Bankr. ECF No. 8); (2)

! The Receiver was required, under the terms of the Receivership Order, to seek
financing from Canyon and to grant Canyon a “super-priority lien” superior to all
other loans on the Receivership property.

9



Canyon’s “Emergency Cross-Motion To: (1) Excuse Receiver from Turnover
Provisions; and (2) Suspend the Bankrugiege (“the Cross-Motion”) (Bankr. ECF
28); and (3) First Day Emergency Motion oéthebtor for Entry of Interim and Final
Orders (1) Authorizing Debtor to Obtakost-Petition Finanog, (I1) Scheduling a
Final Hearing, and (lll) Granting Certain Related Relief (“the DIP Financing Motion”)
(Bankr. ECF No. 13). The bankruptcy cosubsequently held a two-day evidentiary
hearing on the DIP Financing Moti on September 19 and 20, 207 Re Packard
Square 575 B.R. at 770. In its DIP Finang Motion, the Debtor sought authority

to borrow funds necessary to complete Broject from Ardent Financial Fund, II,
L.P. (“Ardent”). (ECF No. 5-6, Debtor'dppendix, Ex. F, Ditor's DIP Fin. Mot.
PgID 313-397.) The Debtor sought to secure a proposed loan from Ardent with a
priming lien superior to Canyon’s lien aadsuper-priority administrative expense.
(ECF No. 5-6, DIP Fin. Mot. PgID 33341.) In a very detailed opinion citing to
extensive record evidence following theo-day evidentiary hearing on the DIP
Financing Motion, the bankruptcy courtried that motion, concluding that “the
Debtor has failed to meet its burdermpodving, by a preponderance of the evidence,
adequate protection in the form of any #ggushion, let alone an adequate equity
cushion, to protect the lien interestglod existing lien holders, including Canyon, if

the proposed DIP loan and the priming lien are approvétre Packard Square

10



LLC, 574 B.R. 107, 126 (Bankr. E.D. Mich. 2017). Packard Square does not appeal
the bankruptcy court’s order jgng the DIP Financing Motion.

The bankruptcy court also denied the Debtor’s Turnover Motion and granted
Canyon’s Cross-Motion, dismissing the bankoymtase and entering the two-year bar
on new filings. The Debtor does not appte bankruptcy court’s denial of the
Turnover Motion but does appeal the disnlissal the two-year bar on refiling. In
ruling on these motions, the bankruptcy ¢ardered the submission of extensive
portions of the trial court record, includiagtranscript of every hearing held in the
state court case, and also considered timely-filed written responses supporting the
Debtor’s position from creditors claiming to have construction liens for work/labor
done or materials provided for the project before the state trial court appointed the
Receiver, as well as receiving full briej from both Canyon and the debtor and
holding an extensive hearing on September 13, 20475 B.R. at 775-76. The
bankruptcy court also considered timely written responses in support of Canyon’s

position from the Receiver, the Receiversigal contractor, and subcontractors

>The following entities filed positions in suppof the Debtor: Quandel Construction
Group (“Quandel”), Gaylor Electric, In¢'Gaylor”), Zeeland Lumber & Supply Co.
(“Zeeland”), E.L. Painting Co., and Amthor Steel. 575 B.R. at 776.

11



working with the Receiver’s general contractdd. at 775. Finally, the bankruptcy
court heard from the United States Tagstwho appeared at the hearing through
counsel.ld. The United States Trustee took no position on the turnover obligation
of the Receiver but argued that if turnover was excused, the bankruptcy court should
dismiss rather than suspend the bankyptse because, in the Trustee’s opinion,
suspension was “not going to work in this case.”

At the lengthy hearing before Jud@acker on September 13, 2017, on the
Turnover Motion and Canyon’s Cross-Mmts, both Canyon and the Debtor and a
number of “interested parties” offeteextensive argument on their respective
positions. (ECF No. 5-17, Appellant’'s Appix of Exhibits to Brief on Appeal, EX.

Q, Partial* Transcript of Continuation of &ember 13, 2017 Hearing, hereinafter

® The following parties filed positions in support of Canyon: Georgetown of Ann
Arbor Condominium Association, Solar Caaatt Carpet, Inc., Starkey’s Construction,
Inc., McKinley, Inc. (the State Court Reger), O'Brien Construction Co. (the State
Court Receiver’s general contractomdawolff Networks, LLC. 575 B.R. at 776.

4

Appellants submitted only those portioot the September 13, 2017 Hearing
Transcript in which the Debtor and ssipporters arguedAppellants omitted the
entire portion of the Transcript in wiicCanyon and its supporters presented their
case. This partial submission violates Court's Case Management Order which
requires thaentire copies of transcripts of hearings and/or depositions be provided
to the Court. This partial submissionh(jeh omits pages 106-160 of the transcript of
the 9/13/17 hearing) makes it difficult foretfCourt to cite to the transcript in a
cohesive manner. Conseqtlgnthe Court will cite to the partial transcript pages
submitted by the Debtor in these proceedimgtheir PgID numhban this Court but

will cite to the omitted pages of the 9/13/Hearing Transcript, which contain the

12



“9/13/17 Hr'g Tr. at __ ") On behalf of éhDebtor, the following points were raised,
largely mirroring factual assertions maule Craig Schubinethe manager and sole
member of the Debtor, in an Affidagtibmitted in the Bankruptcy Court proceedings
on September 5, 2017. (ECF No. 5-3, Appellant’s Appendix Ex. C, September 5,
2017 Affidavit of Craig Schubiner in Support of Chapter 11 Petition and First
Proceedings, PgID 130-49.) The following were among the points raised by the
Debtor at the September 13, 2017 hearirfgrieeJudge Tucker: (1) there have been
no allegations made against the Debtdranid, misrepresentation or misuse of funds
(9/13/17 Hr’g Tr. at PgID 1006; 9/5/17 Schueér Aff. I 21); (2) the Project was 65%
complete as of the petition date (9/13Hrg Tr. at PgID 1004; 9/5/17 Schubiner Aff.
17); (3) the only defaultelated solely to alleged ssed milestones and any normal
lender interested in completing the @cj would have extended the deadlines
(9/13/17 Hr'g Tr. at PgID 1006; 9/5/8thubiner Aff. 1 16-21J4) Canyon operates

a business pattern of “loanda/n,” manufacturing defaulte either own an attractive
property or recover exorbitant fees througtr@ased interest rates (9/13/17 Hr'g Tr.

at PgID 1007; 9/5/17 Schubiner Aff. § 21%) the receiver took over when project

was 65% done and it was still 65% done wpetition was filed - the receiver has

argument by counsel for Canyon, with refere to the transcript page numbers as
they appear on the transcript of theahing from the Bankruptcy Docket (17-br-
52483, ECF No. 150).

13



done nothing to move along the completig®@i13/17 Hr'g Tr. at PgID 1009; 9/5/17
Schubiner Aff. 1 25, 29-32); (6) the Rea®i in ten months spent less than
$1,000,000 on hard construction costs/18817 Hr'g Tr. at PgID 1012; 9/5/17
Schubiner Aff. 1 25, 33); (7) the Receaidmes not have ghbackground necessary
to handle the construction of a building from the ground up (9/13/17 Hr'g Tr. at PgID
1012; 9/5/17 Schubiner Aff. 11 26-28, 30); é)marketing and leasing efforts have
ceased since the Receiver took over theeggotoj(9/13/17 Hr'g Tr. at PgID 1013;
9/5/17 Schubiner Aff. 227, 30); (9) the value of the project completed is
$93,000,000 and Canyon’s debgressly overstated (9/13/17 Hr'g Tr. at PgID 1035-
36; 9/5/17 Schubiner Aff. I 6); (10) thtase needs bankruptcy court expertise,
particularly in determining value of liens and Canyon’s alleged debt (9/13/17 Hr'g
Tr. at PgID 1094-95; 9/5/17 Schubiner Aff44); (11) $14,000,000 has been paid out
In attorney fees, receivership feesthis is double the full amount of the lien
claimants, who could have been paid eatthan whittle away the equity cushion
(9/13/17 Hr'g Tr. at PgID 1095; 9/5/17 Schubiner Aff.  41).

Judge Tucker inquired of the Debtor at the September 13, 2017 hearing what
the Debtor had done in state court to biafigof these complaints to the attention of
the state court. The Debtor responded teatain creditors filed motions in May

against the Receiver for breach of fiducidty. The Debtor conceded thiahad

14



never filed such a motion but that it had filed motions to compel production of
documents. (9/13/17 Hr'g Tr. at PgID 1028:) Judge Tucker also inquired why the
Debtor waited ten months after the reeeship order to file its petition for
bankruptcy. The Debtor responded that it had a lender early on in the receivership
proceedings prepared to loan enough to “take Canyon out,” but Canyon would not
provide a pay off letter. The Debtsserted that when Canyon ultimately provided

a pay off amount, the Debtor disputed taatount. The Debtor also claimed that it
raised numerous objections to the Reagsvperiodic reports but those objections
were denied by the trial court without explanatiold. &t PgID 1020-23.)

Judge Tucker questioned Gaylor, oofethe subcontractors who spoke in
support of the Debtor at the September 13, 2017 hearing, about the motion they
allegedly filed in state court for leavegoe the Receiver. Gaylor explained that the
motion was denied in a perfunctory order but Gaylor did not know exactly what the

state court said in the shasrder denying the motion. Id{ at PglD 1080-823)

> The transcripts of the multiple hearingdchia the state court proceedings, including
the transcript of the hearing on Gaysomotion challenging the conduct of the
Receiver, were filed by Canyon in thenkauptcy court on September 17, 2017, as
requested by Judge Tucker at the Sepwm3, 2017 hearing. (Bankr. ECF No. 103,
CAN |V Packard Square LLC’s Notice oflirg of State Court Docket and Hearing
Transcripts.) Judge Tucker expresstinowledged in his October 13, 2017 Opinion
and Order dismissing the petition that had received these materials and had
concluded thereafter that an evidentiaeghing was not required. 575 B.R. at 775-76,
n. 5-7 and 780. Washtenawhty Circuit Court Judge ArahBrown, the state trial

15



Gaylor’s counsel explained that they had finily teed up” the issue of whether
there was a lack of due process in the state court proceedldgst RgID 1083.)
Gaylor explained that it is a consttion lien claimant (pre-receivership and not
selected by O’Brien to continue workimg the project) who isot friendly to the
Debtor but nonetheless in favor of tHmnkruptcy because “the alternative is
unpalatable.” If. at 1085.) Judge Tucker pointedly asked Gaylor how the project
would be completed if there is no DIP Laamd Gaylor responded “that is the million
dollar question.” In fact Gaylor filed avbjection to the DIP Loan motionld( at
PglID 1087-88.) The lien claimants appeaanbthe hearing in support of the Debtor
each take the position that it is in the begerests of the “creditors” to be in
bankruptcy court — they represent that theestatirt is barely able to keep up with the
filings and suggest that the state courtrea handle the breadth of this receivership
litigation. (d. at PgID 1089-93.)

On behalf of Canyon, the following points were among those raised at the

September 13, 2017 hearing before Judigeker, largely mirroring the factual

court business judge presiding over the Resrship, had a practice in this case of
holding extensive hearings and ruling frora tiench, then filing a rather formalistic
order referring to the reasons statedttom record. While Judge Brown’s reasons
stated on the record were not always lagighe entertained substantial argument in
each instance, giving Judge Tucker a goecbrd of the evidence and argument
presented in the state court proceedings.

16



assertions made by MattheMason, in his capacity as Agent for McKinley, in a
September 7, 2017 Declaration filed i tAankruptcy proceedings and included in
Canyon’s submissions to this Court. (E6&. 24-1, Appendix to Appellee’s Brief on
Appeal, PgID 7666-7707.)Canyon argued: (1) thisbleruptcy was filed ten months
after the Receiver was appointed and siright weeks before the first residential
units were set to be liered and occupied (Bankr. ECF No. 150, Transcript
Regarding Hearing Held 9-13-17 In Re: First Day Motions at 106; 9/7/17 Mason Decl.
1 12, PgID 7669); (2) thproject was only 65% aaplete by Debtor's own
calculation at the time the Receiver was apfeal and Debtor was not going to meet
the October 25, 2016 substantial completilate; (3) since the Receiver took over it
secured the premises, fixed at least 4@edint defects, took bids on a general
contractor, negotiated a guaranteed mmaxn price (“GMP”) of $24.7 million with
O’Brien and hired O’Brien athe general contractor who was able to line up a slate
of subcontractors despite the bad repatatf the Project with regard to paying

subcontractors (9/13/17 Hr'g Tr. at 104ason Decl. 1 5, 10, PgID 7667-68; Mason

® Mason’s September 5, 2017 Declaration agacis an Exhibit an earlier Affidavit

by Mason dated August 30, 2017, that wasnsitted in the state court proceedings.
Both the Declaration filed in this Couand the Affidavit filed in the state court

proceedings contain material relevant hére.avoid confusiornthe Court will refer

to the Declaration/Affidavit paragraphwasll as the PgID number from this Court’s
docket.

17



Aff. § 2, Ex. 1); (4) the Receiver repairee ttelationship of the Project with the City

of Ann Arbor and was able to secure temporary certificates of occupancy which would
allow occupancy of 31 units as they becammplete (9/13/17 Hr'g Tr. at 108; Mason
Decl. 1 12, 18, PgID 7669-70); (5) all ree@ship claims and debts have been paid
except those that were set to pay on thitige date (9/13/17 Hr'g Tr. at 108; Mason
Decl. § 11, PgID 7668); (6) the statemgrat only $1,000,000 has been spent by the
Receiver on hard costs is false — ¢hbas been $8,000,000 spent, $5,000,000 of
which has been paid out and $3,000,000 that was in process when the bankruptcy
petition was filed - these are all costs for actual work done on the project (9/13/17
Hr'g Tr. at 108-09; Mason Decl. { 8, PgID 7675); (7) the Debtor’s proposals for
budget and completion have been entirelyahstic and inaccurate (9/13/17 Hr'g Tr.

at 145-48; Mason Decl. 11 15-19, PgID 7670-78) since the receivership was filed
there have been no material disputes suthhcontractors, no newtie have been filed

and the first units were set to be oped by November 15, 2017 (9/13/17 Hr'g Tr.

at 109; Mason Decl. 11 11, 12, PgID 7668M8son Aff. § 31); (9) the lien claimants
supporting the Debtor are pre-receivership subcontractors who did not get the work
post-receivership and their remedy liesstate court, where many of them have
already filed claims (9/13/17 Hr'g Tr. &4i4-15); (10) the State Court Receiver filed

a Declaration and concurrence in Canyamtsss-motion in the Bankruptcy court to

18



establish that the allegations of thebbr and its subcontractors regarding the
conduct of the Receiver are false and have baiented by the state court - there has
been no evidence or findings of breach dtiiiary duty or obligations to any party
(9/13/17 Hr'g Tr. at 153-55; Bankr. Ct. DaatkECF No. 82, Congrence and Joinder
of State Court Receiver McKinley Inc. GAN IV Packard Square LLC’s Emergency
Cross-Motion). Indeed, as discussagprg the Michigan Court of Appeals has
affirmed the state court in every respeth regard to its findings and conclusions
regarding the competence and fiduciary integrity of the State Court Receiver.

The United States Trustee offeredipsnion at the September 13, 2017 hearing
that if the bankruptcy coudlected to abstaim, should dismiss rather than suspend
the case. I{l. at 158-59.)

Judge Tucker expressly stated on gword at the September 13, 2017 hearing
the basis for his decision to decline the Debtor’s counsel’s request to reply at that
hearing. Judge Tucker reasoned thatéhwas going to be further argument on the
DIP motion, that he had received exteerdoriefing on the dismissal motion, heard
extensive argument and was requestingestatirt transcripts and did not intend to
rule that day. (9/13/17 Hr'g Tr. at By1099-1100.) Judge Tucker explained that he
was withholding decision whether an easmdiary hearing would be necessary on

Canyon'’s cross-motions until the record hadmsupplemented with the various state
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court records and hearing transcrip@tthe had ordered Canyon to produde. &t
1101-03.) Judge Tucker considered receiphos$e transcripts faurgent matter” in
his consideration of the motions before hirtd. &t 1102.) Canyon did file the state
court transcripts in the bankruptcy cothiree days after the hearing.

Judge Tucker clearly stated at the September 13, 2017 hearing that the
resolution of the DIP motion, on which had scheduled an upcoming evidentiary
hearing, would have a “significant andripaps basically a determinative impact on
the ruling” Canyon’s cross-motions to deny turnover and abstainat(1106-07.)
Judge Tucker expressed his understandiaged on the evidence and materials
submitted by the Debtor, that if the DIP tiom was denied, the Debtor would be left
without a source of funds to complete tmject that was in mid-construction and
that this would “really tip the scalem favor of Canyon and the Receivernd.(at
1106-08.)

[1.  APPELLATE JURISDICTION AND STANDARD OF REVIEW

This Court has jurisdiction to hear tlaigpeal. “A final order of the bankruptcy
court may be appealed as of riglirsuant to 28 U.S.C. § 158(a)(1)ri re Cusano
431 B.R. 726, 729 (B.A.P. 6th Cir. 2010). “Rmurposes of appeal, an order is final
if it ends the litigation on the merits arehlves nothing for the court to do but execute

the judgment.”ld. (internal quotation marks armtgtation omitted). The bankruptcy
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court’s order dismissing the Debtor’s Chexdl 1 proceeding and barring future filings
ended the litigation and wadinal appealable order.

The bankruptcy court’'s findings of fact “are reviewed under the clearly
erroneous standard.lh re Cusanp431 B.R. at 730. “A fiding of fact is clearly
erroneous when although there is evidelacgupport it, the reviewing court on the
entire evidence is left with the definiéad firm conviction tht a mistake has been
committed.” Id. (quotingRiverview Trenton R.R. Co.dSC, Ltd. (Inre DSC, Ltd.)

486 F.3d 940, 944 (6th Cir. 2007)):The bankruptcy cotis legal conclusions . . .
are reviewedle novg’ meaning that this Court “determines the law independently of
the [bankruptcy] court’s determinationlh re Cusanp431 B.R. at 730 (internal
guotation marks and citatiammitted) (alteration added)

The bankruptcy court’s decisions dismissing the bankruptcy case and barring
the filing of subsequent petitions areimved for an abuse of discretiolm re DSC,

Ltd., 486 F.3d 940, 944 (6th Cir. 2007) (“Dismissal of a bankruptcy case is reviewed
for abuse of discretion.”)n re Cusanp431 B.R. at 730 (“The bankruptcy court's
decision to bar the Debtor from subsequémgs for two years . . . is also reviewed
under the abuse of discretion standard:’An abuse of discretion occurs only when
the bankruptcy court relies upon clearlgromeous findings of fact or when it

improperly applies the law or usas erroneous legal standardIti re Cusanp431
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B.R. at 730 (quoting/olvo Commercial Fin. LLC #hAmericas v. Gasel Transp.
Lines, Inc. (Inre Gasel Transp. Lines, In626 B.R. 683, 685 (6th Cir. BAP 2005)).
“An abuse of discretion will be found whdime reviewing court has a ‘definite and
firm conviction that the court below committed a clear error of judgment in the
conclusion it reached upon a weighingtbé relevant factors.” In re Peace
__B.R.__,2018 WL 1323982, at *1 (B.A&th Cir. March 15, 2018) (quotiriduey

v. Stine 230 F.3d 226, 228 (6th Cir. 2000)). “@lquestion is not how the reviewing
court would have ruled, buather whether a reasonable person could agree with the
bankruptcy court’s decision; if reasonablegoas could differ as to the issue, then
there is no abuse of discretion.ltl. (quotingBehlke v. Eisen (In re BehlK&58 F.3d
429, 437 (6th Cir. 2004)).

1. ANALYSIS

A. Dismissal Pursuant to 11 U.S.C. § 305(a)(1)

Section 305(a) of the Bankruptcyo@e, titled “Abstention,” allows the
bankruptcy court to abstain from hearing aecést determines that the interests of
both creditors and the debtor would be betézved by dismissal or suspension of the
case:

(a) The Court, after notice and adring, may dismiss a case under this

title, or may suspend all proceedingsa case under this title, if at any
time if —
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(1) the interests of creditoasid the debtor would be better
served by such dismissal or suspension.

11 U.S.C. 8 305(a)(1). “The decisiondsmiss under 8§ 305 is discretionary, and
must be made on a case-by-case basisre O’Neil Village Personal Care Corp
88 B.R. 76, 79 (Bankr. W.D. Pa. 1988).

In determining whether “the interesi$ creditors and the debtors would be
better served” by dismissal or suspensi@mkruptcy courts geraly consider some
or all of the following factors:

(1) economy and efficiency of administration;

(2) whether another forum is available to protect the interests of both
parties or there is already a pending proceeding in state court;

(3) whether federal proceedingseanecessary to reach a just and
equitable solution;

(4) whether there is an alternaivmeans of achieving an equitable
distribution of assets;

(5) whether the debtor and the ateds are able tavork out a less
expensive out-of-court arrangementigvhbetter serves all interests in
the case,

(6) whether a non-federal insolvenbys proceeded so far in those
proceedings that it would be cosind time consumg to start afresh
with the federal bankruptcy process; and

(7) the purpose for which bankruptcy jurisdiction is sought.

In re Birchall, 381 B.R. 13, 18 (Bankr. D. Mas®)08) (citation omitted). Although
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these factors can be useful in providing guidance in a given case, “in determining
whether dismissal under 8 305(a) is appropr@tarts must look to the factors of the
individual cases . . . [and should] be guidey the unique facts of [the] case and look

to only the factors or criteria particularly relevant and applicable” in the case under
considerationIn re lowa Trust135 B.R. 615, 622 (Bankr. N.D. lowa 1992) (internal
guotation marks and citation omitted). “Ittiee moving party’s burden to establish
that [dismissal] will better serve the intstg of both” creditors and the debtdn.re
Naartjie Custom Kids, Inc534 B.R. 416, 424 (Bankr. D. Utah 2015). Granting relief
under 8 305(a) is considered “an extraordimamedy, in part because it is generally
not appealable beyond the level aé fhistrict Court [or the BAP].”In re Orchards
Village Investments, LLEO05 B.R. 341, 351 (Bankr. D. Oregon 2009).

“[T]he historical and contemporaryetnd in § 305 case law permits courts to
consider a wide variety of factors reletao the facts of the particular case in
determining whether to abstain under § 305"re Starlite Houseboats, Inc126
B.R. 375, 387 (Bankr. D. Kan. 2010) (quotinge Spade258 B.R. 221, 231 (Bankr.

D. Colo. 2001)). Relevant considerationsynreclude “the motivation of the parties
seeking bankruptcy jurisdiction, whether another forum is available to protect the
interests of both parties or such agaeding is already pending, the economy and

efficiency of administration,rad the prejudice to the partiedd. (citingIn re Spade
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258 B.R. 231-38). Iin re Starlite in concluding that the interests of creditors and
the debtor would be better served by dssal, the bankruptcy court considered the
economy and efficiency of allowing the con@nt state court receivership, which had
been pending for eight months prior ttee petition date, to proceed as factors
counseling against starting anew in bankruptcy court. 426 B.R. atS&#9also In

re Newport Offshore Ltd 219 B.R. 341, 354-55 (Bankr. D.R.l. 1998) (noting
bankruptcy court’s discretionary authority“dismiss a bankruptcy case or suspend
proceedings within it in appropriate airnstances, which magclude the pendency
of state court receivership proceedingatthppropriately serve the interests of
involved parties”) (citing 2 Collieon Bankruptcy  305.02[2][c]).

The Debtor distinguishes the casescthig the bankruptcy court that involved
dismissals in favor of state court receivership proceedegs|n re Starlitesupra
andin re Michael Starbuck, Inc14 B.R. 134, 135 (Bankr. S.D.N.Y. 1981), as being
factually distinct involuntary Chapter 7 petitis filed against debtors that were being
liuidated in a state court receivership. (Appellant's Br. 18-19.) The Court
acknowledges these factuaffdrences and also acknowllges the general analytical
difficulty in finding a voluntary petition to be not in the best interests of the debtor
who filed it,see, e.g. In re Pine Lake Village Apartment, @6 B.R. 750, 753 (Bankr.

S.D.N.Y. 1982) (noting that “it defies credulitysay that the debtor’s interest would
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be better served by dismissehen the debtor voluntdy sought the mechanics of
Chapter 11 for the purpose of rehabilitationl @ fresh start”). However here, unlike
the debtor irPine Lakewho continued to deny any amfttdefault on the underlying
mortgage, the state court found that the Debéere was in detdt, and the Michigan
Court of Appeals expressly affirmedathfinding as “beyond reasonable dispute.”
Moreover the trial court found, and the Migan Court of Appeals affirmed those
findings, that the Debtor had mismanagbd Project in several different ways,
leading to delays and missetlestones. These facts are established for purposes of
this litigation and distinguish this case notwithstanding that the case involves a
voluntary petition.

The Debtor argues in its brief on app#at certain condu of the Receiver
establishes that continuing in the state creagivership is not in the best interests of
the Debtor and the creditors. (Appellari®is 8-9, PgID 1511-12.) However, many
of these arguments have already been naded rejected by the Washtenaw County
Circuit Court Judge presiding over the reeeship proceedings, Judge Archie Brown,
and the Michigan Court Appeals affirmgdevery respect Judge Brown’s rulings on
the competence of the Receiver and the@pyateness of hisomduct. As countless
courts have observed, the inquiry under 8305)a3(thherently fact specific. In this

case, the facts demonstrate g/wenstable situation with éhDebtor that called for the
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appointment of a Receiver. As thchigan Court of Appeals observed:

We believe that the trial court prapefocused on the material facts for

making its decision. It considerelll the evidence but correctly refused

to focus solely on nonmaterial factual issues before appointing the

receiver. Defendant's default, tbendition of the property, defendant's

likely inability to secure the propgrbefore winter, defendant's inability

to complete the project withoutrther delays, defendant's inability to

discharge the liens and protect plditgiand defendantiaterests in the

property, all justified th trial court in appointig a receiver. Defendant's
admissions and concessions on tbkeord were the material facts
pertinent to the trial court's decision. The trial court did not err by not
holding a full evidentiary hearingnd it did not abuse its discretion by
appointing a receiver.

2018 WL 521843, at *5.

The Debtor is no doubt dissatisfied witle ttulings against it in the state court
proceedings. And the Debtor may have hibfmefind a more sympathetic ear in the
bankruptcy court. But, as Judge Tucker esply stated in his Dismissal Order, to the
extent that the Debtor or the complainiigg holders feel aggrieved by the state court
rulings, their relief is through an appealtbe Michigan Court of Appeals, and on
from there — not laterally to the mleruptcy court. 575 B.R. at 78 re Sun World
Broadcasters, In¢5 B.R. 719, 722 (Bankr. M.D. &11980) (abstaining under § 305
in favor of ongoing state court receivershipding that “[t]here exists an element of

estoppel: a disgruntled player should not&artd to complain at the end of the fourth

guarter that the game would have been bpléged in another stadium” and declining
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to act as a “super appellate court for dis§i@d claimants in state court liquidation
proceedings”).

The Debtor argues that the bankruptcy tetrned in determining that, given the
denial of its DIP motion, the Debtor had funds available to complete the Project.
The Debtor insists that the bankruptcy ¢avas obligated to “show cause” the Debtor
before dismissing or permit the Debtopi@sent additional testimony or evidence as
to the Debtor’s ability to finance ¢hProject. But the Debtor cites authority for
imposing such an obligation on the bankoyptourt’s dismissal here under 8§ 305(a).
Neither of the cases cited by the Deltosupport of this “second chance” argument,
In re Luchenbil] 112 B.R. 204 (Bankr. E.D. Mich. 1990) aNdvak v. DeRos®34
F.2d 401 (2d Cir. 1991), involved abstention under 8 305. The Debtor had its
opportunity to convince the bankruptcy court that it could obtain financing to
complete Project and it failed that endeavor. Despite the Debtor’s claim to the
contrary, Judge Tucker gave the Debtar fearning that the failure of its proposed
DIP financing motion would “tip the scales” favor of the court abstaining. Yet the
Debtor made no argument for a “second chance” until filing its motion for
reconsideration — presenting new evicethat the bankruptcy court was under no
obligation, at that point, to consider. Akrties agree that timie of the essence with

regard to this partially conigted Project. It was not reasable, on these facts, for the
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Debtor to have assumed that if his fiesuest for DIP finanaig failed, he would be
able to return to the drawing board ardsent another scenario for Judge Tucker’'s
consideration while the time-sensitive @i stood idle, with a State Court Receiver,
and a GMP contract and subcontractors, ready to complete the Project.

Similarly unavailing is Debtor’s claim that it had no idea that the bankruptcy
court would consider dismissal of the actias opposed to suspension. As discussed
supra Canyon stated openly at the Septenii®r2017 hearing that it was seeking
“dismissal or suspension,” and the UnditStates Trustee openly expressed its
preference at that hearing for dismissal rathen suspension. It strains credulity for
the Debtor to claim that it had no ideathdismissal by théankruptcy court, in
response to Canyon’s cross-motion under 8/8Ubh expressly allows for “dismissal
or suspension,” was a possilolgtcome of the proceedings.

It cannot be disputed that, with thendsd of the DIP financing motion, the
Debtor had no funds available to it to comelthe project. It is also undisputed that
the Debtor represented to the bankrumoyrt that it could not obtain financing on
terms different from those offered in tB#P motion. Judge Tucker appropriately
iIssued his ruling based on the evidence apmebeentations before him. Whether other
DIP financing proposals may vafared better is quite biele the point — the Debtor

presented a proposal for DIP financindte bankruptcy court, under circumstances
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that all parties agreed was extremely tsaasitive, and the bankruptcy court rejected
that proposal — a ruling that the Debdmes not challenge on appeal. Following the
denial of the DIP motion, it was impossible foe Debtor to finance and complete the
Project on the evidence then before the bapicy court. If the Debtor is now certain
that it can obtain a better deal, a deal that allegedly will “take Canyon out”
completely, nothing is preventing the Debtor from proffering that deal outside of
bankruptcy. Any issues with “valuing” Canyon’s debt can be addressed by the state
court. The Debtor argues that thenkauptcy court “abused its discretion by
concluding, without any evidence, tha¢ fhebtor’s bankruptcy case had ‘nowhere to
go’ simply because it denied the DebtddB® Financing Motion.” (Appellant’s Br.

12, PgID 1515.) This wasot “an erroneous factua@onclusion” based on the
evidence presented to the bankruptcy coOrt.the contrary, #¢hevidence before the
bankruptcy court demonstrated that withilig success of its DIP Financing proposal,
the Debtor was without funds to compléte Project and that the Debtor was unable,
as it represented to the Bankruptcy conrits filings, to obtain DIP financing on
materially different terms that is preseania the DIP motion. The Debtor provides

a number of arguments it “would haweade” had it known that the Court was
considering dismissal.(Appellant's Br. 15-17, PgID 1518-1520.) But the very

section of the bankruptcy code under w@anyon sought relief expressly authorized
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the bankruptcy court to order dismissadl&Canyon expressly stated at the September
13, 2017 hearing that it sought either dissail or suspension. The bankruptcy court
reasonably concluded that abstaining wofeof the ongoing state court receivership
proceedings was “in the best interests eflilebtor, the Debtor’s equity holder(s), and
the creditors” because it would allow “the Debtor’'s construction Project and
development in Ann Arbor to be coleped and stabilized (fully rented out
essentially), all as soon as possible575 B.R. at 781. Tk was particularly
reasonable in light of the finding that “allrag that time is of the essence with this
Project.” Id. The bankruptcy court did not err in dismissing the Debtor’s petition.

B. TheTwo-Year Bar on Refiling

The bankruptcy court’s decision to “ltae filing of any new bankruptcy case,
by or against the Debtor, for a periodtafo years,” is reviewed for an abuse of
discretion. As Judge Tucker explainedhia Order denying the Debtor’s motion for
reconsideration of the Dismissal Ordie bankruptcy court relied on 88 105(a) and
349(a) as authority for the two-year b&ection 105(a) grants the bankruptcy court
the authority to “issue any order, procesgudgment that is necessary or appropriate
to carry out the provisions of this title . . .torprevent an abuse or process.” Section
349(a) authorizes the bankruptcy courpr‘cause,” to foreclose the filing of a

subsequent petition.
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As the bankruptcy court explained in@sder denying the Debtor’s motion for
reconsideration, “[w]ithout such a barrefiling, the Court has little doubt that the
Debtor would file a new Gipter 11 bankruptcy case promptly after dismissal of this
case, which would reimpose the automaty sind once again bring all action on the
construction Project and in the state coeceivership case to a halt, leading to more
of the same delay that the filing of thiankruptcy case did.” (Bankr. ECF No. 179,
12/1/17 Order Denying Motion for Reconsidigon at 4.) The bankruptcy court
further reasoned that “the Debtor woslkkk to relitigate in such a new bankruptcy
case all the same issues that this Coedidkd in this case, after much effort and
expense incurred by all the partiesltl.)

Both the Debtor and the creditonsdaCanyon agreed that completion of the
Project in the most time-efficient mannersnaia the best interests of ALL parties.
Allowing for the refiling of a new bankrugy case would completely undermine this
shared goal. Certainly reasonable persumdd see the merit to this exercise of
discretion.In re Peace2018 WL 1323982, at *1. THmankruptcy court did not rely
on a clearly erroneous finding of fact, and did not improperly apply the law, when it
exercised its discretion under 88 105(a) and &/@(bar the Debtor from refiling for
a period of two years to give the Projacthance to complete and succeed. The

bankruptcy court reasonably believed ttieg two-year bar would provide “ample
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time for the Receiver to finish completiondastabilization of the Project, and for the
state court receivership case to sulisiny conclude.” 575 B.R. at 783.

Likewise, it was reasonable for the bankoyptourt to conclude that “one or
more of the creditors” who supported thebie’s petition “could file an involuntary
bankruptcy case against the Debtor, leadintipéosame result as if the Debtor had
filed the new case.” Therefore, it wéabsolutely necessary” to impose the bar
against third parties “[tjo avoid an abuse of the bankruptcy system that would be
caused by any such attempted evasion”@béinkruptcy court’s abstention. (Bankr.
ECF No. 179, Order on Motion for Reconsidema at 4-5.) The bankruptcy court’s
decision to likewise bar filings againthe Debtor was not based on a clearly
erroneous finding of fact or an improp@pécation of the law and was not therefore
an abuse of discretion.

V. CONCLUSION

For the foregoing reasons, the CoAIRFIRMS the October 13, 2017 Order of

the Bankruptcy court abstaining and dissing this bankruptcy matter, and barring

the refiling of a new bankruptcy case by or against the Debtor for a period of two
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years. This appeal is DISMISSED WITH PREJUDICE.

IT IS SO ORDERED.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: May 10, 2018

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing order was served upon each
attorney or party of record herein bgetronic means or first class U.S. mail on May
10, 2018.

s/Deborah Tofil
Case Manager
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